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1. TCI Cablevision of Oregon, Inc., d/b/a TCI Cablevision of Tualatin Valley, Inc. (“TCI” or “Operator”) filed an appeal of Order No. 97-10 (“local rate order”) adopted by the Metropolitan Area Communications Commission (“MACC”), which reduced certain equipment rates submitted by the Operator. MACC has opposed the appeal.  After fully reviewing the record, we are granting in part and denying in part the Operator’s appeal and remanding the local rate order for further consideration as provided in this Memorandum Opinion and Order.

I.  BACKGROUND

2. Under the Commission’s rules, rate orders issued by local franchising authorities may be appealed to the Commission.
 In ruling on an appeal of a local rate order, the Commission will not conduct a de novo review, but instead will sustain the franchising authority’s decision as long as there is a reasonable basis for that decision.
  Therefore, the Commission will reverse a franchising authority’s decision only if it determines that the franchising authority acted unreasonably in applying the Commission’s rules in rendering its local rate order.  If the Commission reverses a franchising authority’s decision, it will not substitute its own decision but instead will remand the issue to the franchising authority with instructions to resolve the case consistent with the Commission’s decision on appeal.
  

3. An operator that wants to increase its programming or equipment rates has the burden of demonstrating that the increases are in conformance with the Commission’s rules.
  In determining whether the operator’s proposed increases are in conformance with the rules, a franchising authority may direct the operator to provide supporting information.
  After reviewing an operator’s rate forms, and any additional information submitted, the franchising authority may either approve the operator’s requested rate increases or issue a written decision explaining why any or all of the operator’s rates are not reasonable.
  If the franchising authority determines that the operator’s proposed rates exceed the maximum permitted rates as determined by the Commission’s rules, it may prescribe rates different from the proposed rates, provided that it explains why the operator’s rates are unreasonable and the prescribed rates are reasonable.
  Prescribed rates may not be less than the rates permitted under the Commission’s rules. 

II.  DISCUSSION

4. The Operator filed a single FCC Form 1205 for all of its owned and managed systems to set its proposed maximum equipment and installation rates.  MACC found that TCI’s methods for computing its rates did not fully comply with FCC rules and precedent and adjusted the proposed rates downward.  Specifically, it found TCI had improperly included costs of certain insurance, security devices or traps, amortized unfunded deferred taxes, and disconnects, converter retrievals, and tap audits in Form 1205 because it had not previously unbundled the claimed costs from its programming rates.  MACC also found that TCI’s treatment of the claimed costs did not conform to the Commission’s rules for other reasons. MACC found that TCI had allocated the wrong amount of insurance costs to the equipment basket and failed to support some of the claimed costs.  It found that at least some of the security devices and tap audits did not belong in the equipment basket. Even if security devices could be included in the equipment basket, TCI had improperly bundled the costs with converters.  It found that TCI’s handling of amortized unfunded deferred taxes had no basis in the Commission’s rules.  

A.  Unbundling of Equipment Costs from Programming Rates

5. TCI does not claim that most of the costs at issue were unbundled from programming rates. In challenging MACC’s rate order, TCI argues that unbundling should not be considered because any relationship between service and equipment rates in a particular community ended when the rates were initially unbundled and, in any event, has been severed with the introduction of rates based on aggregated equipment costs.  In its view, treating them otherwise would ignore the finality to rulings on programming rates and would frustrate both the natural evolution of accounting policy and the introduction of rates based on aggregated costs.  It argues that legitimate equipment costs should be included in the rate calculation, without regard to how the operator treated those costs in the past.  It sees no realistic way to unscramble averaged rates or reconcile different accounting and regulatory practices in different communities and points out that the cable system in the instant proceeding was affiliated with a different operator when the initial unbundling occurred.  

6. The Communications Act and the Commission’s rules require that regulated equipment and installation services be offered to subscribers at actual cost.
  To ensure that equipment and installation charges would be at actual cost, operators were required to unbundle their equipment and installation costs from their revenues for programming services and then to adjust those equipment costs periodically on the basis of actual costs.
  The Commission added, however, that operators using the benchmark methodology to set initial regulated rates cannot charge for services previously included in programming rates unless the value of that service was first removed from the base rate when calculating the rate reductions necessary to establish reasonable rates pursuant to the benchmark methodology.
  The calculations on FCC Forms 393 and 1200, the forms for determining initial regulated programming rates, adjusted total regulated revenues to the benchmark or by the competitive differential before unbundling equipment costs.
  Equipment costs left in the base rate inflated the programming rates, although they were not reflected in equipment rates, and have been part of the base from which subsequent programming service rate adjustments have been computed, including rate increases for inflation.  An operator later adding those costs to its equipment and installation rates without adjusting its regulated programming rates is recovering more than its actual costs, which could be an evasion of the Commission’s rate rules. Therefore, even if the costs at issue are bona fide, they can be claimed in the equipment basket only if they were unbundled from the regulated programming service rates or are new costs incurred since the operator unbundled its equipment costs.  Considering whether a cost continues to be recovered through programming service rates is relevant to determining whether the same cost can legitimately be recovered through the equipment rates at the same time.  Contrary to TCI’s argument, MACC’s order does not revisit established service rates.  It follows from the operator’s decision in establishing those rates. 

7. We disagree that considering whether a cost was previously unbundled is at odds with the cost aggregation policy reflected in 47 U.S.C. § 543(a)(7)(A) and implemented by the Commission in 47 C.F.R. § 76.923(c)(1).  Cost aggregation is permitted at the organizational level of the operator’s choosing to promote the development of a broadband, two-way telecommunications infrastructure, reduce the cost of advanced technology for consumers, and stimulate the deployment of digital technology.
  Cost elements present in individual communities may vary from community to community, and some subsidies between systems may result from the averaging methodology used to set rates. Nothing in the statute or the Commission’s rules, however, suggests that cost aggregation is permitted so that operators can recover the same costs through both programming and equipment rates.  TCI argues by analogy that the Commission allowed operators to delay implementing new equipment rates when it adjusted its benchmark rate formula and again when it adopted new rules allowing rate aggregation, so the Commission should not be concerned here with double recovery.  Delay was permitted in these examples to avoid multiple rate changes in a short period of time.
  Nothing in these examples justifies adding costs to the equipment basket that remain embedded in programming service rates.

8. We recognize, as TCI argues, that the mix of systems whose costs are aggregated in making equipment rates at the company level may include systems that did unbundle the costs disputed here as well as systems that did not. TCI argues that addressing the unbundling issue now would be administratively burdensome. Changing accounting practices when changing to company-wide cost aggregation necessarily involves some burden, but this does not relieve an operator of either the requirement in the statute and the Commission’s rules that rates be based on the company’s actual cost experience, or the requirement in 47 C.F.R. § 76.923(c)(1) that the operator provide a justification that its averaging methodology produces reasonable rates, in accordance with the Commission’s rules and rate forms.  Merely arguing that a company has changed its accounting methods or cost classification policy does not meet the operator’s burden or establish that the methodology produced reasonable results in the communities before us.
  MACC was not unreasonable in concluding that costs the operator previously chose to leave embedded in programming service rates in the communities before us and continues to recover in those rates should not be recovered at the same time through equipment rates in those communities.
  TCI’s appeal on this issue is denied.


B.  Unfunded Deferred Taxes
9. Form 1205 requires an operator to reduce its ratebase by the amount of any deferred taxes it accrues from the accelerated depreciation of equipment.
  Deferred income taxes represent the tax benefit enjoyed by regulated entities that depreciate rate base assets on an accelerated basis for tax purposes, but that establish rates based on the regulatory presumption that rate base assets are depreciated on a straight-line basis.  Straight-line depreciation results in a longer depreciation schedule than does an accelerated depreciation method.  Initially, when rates are calculated using straight-line depreciation, the presumed tax liability for regulatory purposes exceeds the actual tax liability that results from the operator’s use of accelerated depreciation for tax purposes.
  Eventually, the operator’s use of a shorter depreciation schedule for tax purposes than for regulatory purposes will have the reverse effect.  The initial “savings” that results from the use of a shorter depreciation schedule for tax purposes than for regulatory purposes is referred to as deferred taxes, because the tax liability is deferred to a later date.

10. Cable rates are calculated as if the operator were subject to the tax liability that would result from the use of a straight-line depreciation schedule.
  As a result, the operator using straight-line asset depreciation for regulatory purposes and accelerated depreciation for tax purposes receives revenues from subscribers today for an income tax liability that it will not incur until a later date.  In the early years, this difference in depreciation methodologies will result in an over-collection of revenues that the operator needs to pay its current tax liability.  These excess revenues are viewed as subscriber-provided funds, which are available to the operator at no cost to fund the future payment of its deferred taxes.  The Form 1205 addresses the over-recovery of revenues by requiring operators to deduct deferred tax balances from the equipment rate base.
  Consequently, rates are reduced by an amount equal to the deferred taxes multiplied by the rate of return on the rate base.  The requirement to reduce the rate base by the deferred tax balance is premised on the assumption that the operator has included the tax expense in its rates even though the amount was not payable to taxing authorities.
  In these instances, since the operator has use of these “no cost funds” provided by the ratepayer, an adjustment is made to the rate base for an appropriate reduction to the revenue requirement.

11. Based on its consultant’s report, MACC found that TCI had improperly included the amortization of unfunded deferred taxes as though it were an allowable asset depreciation expense.
 The consultant found that TCI took deferred tax balances as of the time its rates were first regulated, computed for the assets in use at that time, and amortized those amounts over the remaining estimated useful lives of those assets.  TCI included the amortized amounts in its depreciation expenses on its Form 1205.  The consultant found that TCI’s treatment was inconsistent with the Commission’s treatment of depreciation on Form 1205 and would result in the recovery of more than the original acquisition costs of the assets over time.
  On appeal, TCI argues it is entitled to relief pursuant to TCI TKR of Houston, in which the Commission allegedly agreed that some relief should be provided to operators like TCI.  According to TCI, it demonstrated in its petition for reconsideration of TCI TKR of Houston that its remedial methodology is essentially equivalent to the methodology advanced by the Commission.  In its view, the complete disallowance of any recovery is inappropriate.

12. Initially, the Commission required operators to reduce the regulated rate base by the total deferred taxes associated with the rate base investment.  Subsequently, it modified that rule to require the reduction of the rate base by deferred taxes accrued only since the date the operator became subject to rate regulation.
  Stating that the deduction it first required was “premised on the regulatory presumption that rates reflect the operator’s use of straight-line depreciation,” the Commission concluded that the presumption could not have existed in the absence of rate regulation.
  Accordingly, it modified the approach to require operators to deduct deferred taxes from the rate base only to the extent the deferred taxes were accrued and became payable after the operator became subject to rate regulation.  Under the modified approach, we have permitted operators to deduct their pre-regulation deferred tax balance from their current deferred tax balance before they deduct deferred taxes from the rate base.
  This results in a smaller deduction to the rate base and, correspondingly, larger revenues.  As noted, because the operator may earn a return on those revenues until it actually incurs the tax liability, the Commission requires that this amount, the deferred tax liability, be deducted from the ratebase to preclude a double recovery.

13. An operator may apply this modified approach only in rate filings subsequent to the effective date of the modification in 1996.  Furthermore, an operator may not be compensated for the difference between its actual costs recoveries and those it would have derived if the modified methodology applied from the beginning of the current regulatory regime.  Although superficially appealing, such an approach overlooks a crucial factor.  As a consequence of the unbundling methodologies reflected in Forms 393 and 1200, the forms used to establish benchmark rates, any perceived shortfalls in an operator’s recovery of its equipment costs were equally offset by overages derived from its regulated programming services revenues.  An operator has already been made whole for any of the previous costs and may not recover them a second time.  An operator’s regulated revenue in the aggregate would have been identical under either application of the deferred tax formulae.  The Commission’s initial treatment of deferred taxes was consistent with generally accepted accounting principles, particularly with FASB No. 96, and was not, therefore, in error.  The Commission’s subsequent decision to modify its treatment of deferred taxes without revisiting the initial unbundling was of economic benefit to operators, but such action does not confer any right to benefit from this decision retroactively or after the onset of regulation.

14. MACC applied our rules correctly and, therefore, ruled reasonably when it rejected TCI’s attempt to recover deferred taxes as an amortized expense.
 Our rules do not provide the remedy TCI seeks.  The local rate appeal process is not the forum for TCI to seek modification of our rules.  In addition, TCI’s depreciation practices and rate design methods prior to rate regulation were matters within TCI’s control and discretion.  It allocated its costs and determined what to collect from subscribers.  The treatment TCI seeks for the allegedly unfunded deferred tax liability would allow it to recover for future tax liability without adjusting its rate base.  While TCI has not sustained its burden of demonstrating the reasonableness of its rates on this point,
 it should be allowed to defer taxes as provided in the COS Order, as of the effective date of that Order.
  Accordingly, we remand this issue for resolution consistent with this Memorandum Opinion and Order. 


C.  Tap Audits
15. Based on its consultant’s report, MACC found that TCI improperly added tap audits, a new category of expenses, to Schedule B of Form 1205.
  The consultant found that tap audits are used to determine if there are illegal connections, are not billable activities, and do not appear to the kinds of costs recognized as legitimate equipment basket costs in 47 C.F.R. 76.923(c).
 The consultant further found that tap audits had not been unbundled from programming rates and, therefore, could not be recovered as equipment costs, even if legitimate.

16. TCI states on appeal that it did not start the tap audit program until late 1995, after the initial unbundling of equipment costs using Form 1205, so that the unbundling concerns raised by MACC’s consultant do not apply to tap audits.
  TCI defines “tap audits” as a review of installation work completed at the customer premises, including verification of work quality, compliance with TCI and other standards, services received by the customer, and proper functioning of customer premises equipment.  Accordingly, TCI argues, tap audits are related to installation and should be included in the equipment basket.  TCI acknowledges, however, that tap audits are also used to detect unauthorized service but disagrees that this means they should be excluded from the equipment basket.  MACC opposes the appeal for the reasons stated in its consultant’s report and for similar reasons stated in oppositions in other cases.

17. We agree with TCI that a review of installation work on a customer’s premises would fall within the equipment basket, which includes “all costs associated with providing customer equipment and installation.”
  As MACC’s consultant points out, however, equipment basket costs are limited to “the direct and indirect material and labor costs of providing, leasing, installing, repairing, and servicing customer equipment."
  Detection of unauthorized service, which is part of TCI’s tap audit program, does not fall within these limits, and the associated costs should not be added to the equipment basket.  Whether any costs of the tap audit program can be recovered through the equipment basket also depends on whether the program was begun after the initial unbundling or, if not, whether the costs were unbundled from the programming rates.  If the program began in 1995, as TCI states, or if it was expanded at that time to include a review of installation work on a customer’s premises, unbundling concerns would not be relevant.  Because MACC disallowed the tap audits costs in their entirety, without considering the costs associated with reviewing installation work or whether the installation-related part of the tap audits program was begun after the operator’s initial unbundling, we are remanding this matter for further consideration.  


D.  Disconnects and Converter Retrievals
18. MACC disallowed TCI’s recovery of costs associated with disconnects and converter retrievals based on the consultant’s finding that these costs were not unbundled from the operator’s programming charge.
  TCI appealed this action but does not dispute the unbundling finding.  Because an operator cannot include in the equipment basket costs that were left in the base programming service rates, as discussed above at paragraphs 5-8, TCI’s appeal on this point is denied.  


Security Devices  

19. Security devices or traps are filters of various types that either allow a subscriber to receive certain channels or block certain channels from the subscriber.
 MACC found that TCI improperly included the costs of traps in the costs of converters for the reasons given in its consultant’s report.
  According to the consultant, the traps are not customer premises equipment because some are located outside the demarcation point separating customer premises equipment from the network, and some traps may be obtained and used solely for receiving premium services. 
  Even if they qualify as customer premises equipment, they should be charged separately from converters, and TCI did not calculate the rate correctly.  In addition, the consultant found that the costs were not unbundled from the programming rate.

20. In its appeal, TCI states it has assured MACC’s consultant that the traps covered in its rates are within the customer premises demarcation point.
  It developed the number through its sampling of regulated systems. TCI argues trap costs should not be unbundled from converter costs and recovered through a separate equipment charge, because this would create customer confusion and administrative difficulties.  It argues that, when used, traps are essential to the ability of converters to accomplish their assigned security function. Eliminating traps, it argues, would require more sophisticated, expensive converters, and would require distribution of converters through the entire customer base. 

21. Cable operators are entitled to recover from BST subscribers the cost of equipment that is used to receive the basic service tier, if that equipment is located in the subscriber’s home and provided and maintained by the operator, even if the equipment is also used to receive other programming.
  Equipment not used to receive the basic service tier, however, is not regulated equipment and its costs cannot be recovered through the regulated equipment rates.  TCI does not dispute the findings that some traps may be used solely to receive premium services,
 and there is no information in the record showing that any or all of the disputed traps are used for receiving the basic service tier rather than controlling only the delivery of other services, such as premium and cable programming services, for which additional charges are imposed.
  While converters may perform a security function and recoverable converter costs would include the security function costs, the costs of security devices separate from the converter and not necessary for receiving the basic service tier should not be bundled with converter costs.  MACC was not unreasonable in rejecting costs of equipment not shown to be associated with receiving the basic service tier.
  In addition, TCI does not dispute that the costs of security devices were not unbundled from the programming charge.  For the reasons discussed above at paragraphs 5-8, MACC also was not unreasonable in rejecting costs not unbundled from programming rates.  We deny TCI’s appeal on this matter.

F.  Insurance Costs  
22. Based on its consultant’s report, MACC found that TCI improperly included certain insurance costs in its costs of equipment and installation, and it disallowed all of these costs.
 The consultant characterized the disallowed costs as general insurance expenses, particularly general liability, property, and business interruption insurance costs, finding these were general administrative overhead expenses that should not be included in the equipment basket.
  Even if these costs could be included, the consultant found that TCI did not properly allocate the business interruption insurance and property loss costs to the equipment basket.
 TCI used a headcount of technical and non-technical personnel to allocate insurance costs between the plant and the equipment basket. The consultant found this unacceptable for allocating business interruption insurance to protect lost revenue due to plant outages, because the numbers of employees in various departments have nothing to do with the revenues being protected. The consultant also found this unacceptable for allocating property losses to the equipment basket, because TCI is recovering for converter losses through the converter rates and did not adjust the allocation to reflect this recovery. The consultant additionally found that TCI had not unbundled these insurance costs from programming rates.  

23. In its appeal, TCI states that the claimed insurance costs are inextricably linked to installation and maintenance and vary in direct proportion to the amount of installation and maintenance activity.
  These costs include losses incurred by technicians in performing their duties, such as workmen’s compensation and auto liability.  Thus, TCI argues they are distinguishable from the general overhead expenses related to the general business operation of the system.  TCI submits that business interruption insurance is properly included within the equipment cost calculation, because FCC Form 1205 assumes a 12-month cost recovery, but business disruptions including natural disasters are likely to reduce that recovery.  TCI further argues that business interruption insurance is only 9% of the total insurance costs claimed in Form 1205.  In its view, the dispute over this amount does not justify rejection of other uncontested insurance costs.

24. As noted above, equipment basket costs are limited to direct and indirect material and labor costs of providing, leasing, installing, repairing, and servicing customer equipment.
  We agree with TCI that insurance costs are distinguished from general overhead because insurance costs can be attributable to providing customer service equipment.
  Worker’s compensation, for example, is generally part of the cost of labor in Schedule B and should be allocated to the equipment basket on the basis of the employees’ time spent on equipment and installation activities.  Allocating costs on the basis of technical and non-technical headcounts or activities, however, fails to take into account the technical activities involved in managing and maintaining the plant, which are not part of the equipment basket.
 Hazard protection and liability coverage on vehicles used for equipment maintenance could properly be treated as expenses on Schedule B of Form 1205 and should be allocated to the equipment basket using the same percentage that the operator’s automobile costs in Schedule A are allocated to the equipment basket.
  We also agree that business interruption insurance can be attributable to providing customer service equipment to the extent that it protects the operator’s revenue stream from the equipment basket.  This should be allocated to the equipment basket on the basis of the percentage of the protected equipment basket revenue to the total revenue protected under the insurance and should take into account revenues, such as installation revenues, that may be delayed by the disaster but ultimately realized over time, and costs that may not be incurred because of the interruption. We agree with MACC’s consultant that TCI’s use of technical and non-technical headcounts as the allocator is unresponsive to the cause of the loss protected by the business protection insurance; namely, the loss of equipment basket revenue.  While these insurance costs could be recoverable if properly allocated to the equipment basket, MACC’s consultant found that these costs were never unbundled from programming service rates.  TCI does not dispute the unbundling finding, and MACC was not unreasonable in rejecting the insurance costs for this reason.  TCI’s appeal regarding these insurance costs is denied.

25. MACC also disallowed an inventory management cost of $0.20 per converter per month on Schedule C, the schedule of capital costs of leased customer equipment, which TCI described to MACC’s consultant as an insurance cost covering property damage or loss of converters located on customer premises.
  The consultant found that the cost was unsupported, TCI was unwilling or unable to show how the estimate was derived or that the amount bears any relationship to appropriate recorded expense amounts, and it was unclear whether the estimated amounts are net of insurance recoveries or payments made by subscribers, who are normally charged a fee if a converter is not returned safely. 

26. TCI argues on appeal that rejection of its $0.20 per converter per month in “‘insurance’” costs is improper.
  According to TCI, the figure represents the actual cost of providing converters and was derived by the Company’s Risk Management Group to reflect current converter losses.  TCI challenges the finding that it has not met its burden of proof, arguing that the MACC limited it information exchanges with TCI but that MACC’s consultant had extensive experience with these calculations form neighboring jurisdictions, including Portland, Oregon, where TCI says it provided considerable information.  According to TCI, MACC had no reason other than its consultant’s suspicion for disputing TCI’s calculations.  We have reviewed the information filed in TCI Cablevision of Oregon, Inc. (Portland, Oregon), CSB-A-0447 (appeal filed July 16, 1997) but find no response to the consultant’s concerns about how the Risk Management Group developed their estimate, or whether the estimate is net of insurance recoveries or payments by subscribers for lost or damaged converters. 
  The cable operator bears the burden of proving that its proposed rates comply with the Commission’s rate rules,
 and MACC was not unreasonable in finding that TCI did not meet its burden. 

27. In addition, 47 C.F.R. 76.923(f) as incorporated into 47 C.F.R. 76.923(g) limits incidental costs included in the monthly lease charges to costs incidental to placing the unit in service.
  This is consistent with generally accepted accounting principles (“GAAP”), which provide that it is proper to capitalize costs incurred in storing or handling goods before they are sold.
  The $0.20 included in TCI’s capital costs is for losses incurred after the unit is provided to the customer.  The Commission provided in the First Order on Reconsideration that lost converters should not require separate consideration in the calculation of equipment rates, because the depreciation rates may take into account a normal loss, and retirement of such lost items will adjust the net plant balance.
  To the extent that there is an unusual number of lost items which is not provided for in the equipment rates, a reasonable adjustment may be made to recover the cost over a long enough period to smooth out the rate effect, such as the remaining life of the equipment.  TCI’s approach impermissibly increases the rate base on which the rate of return is calculated by including in the rate base insurance for equipment lost after delivery to the subscriber.
  In addition, TCI does not dispute that the costs of this insurance were not unbundled from the programming charge.  For the reasons discussed above in paragraphs 5-8, MACC also was not unreasonable in rejecting costs not unbundled from programming rates.  TCI’s appeal on this point is denied.

III.  ORDERING CLAUSE

28. Accordingly, IT IS ORDERED that the Appeal of Local Rate Order filed by TCI Cablevision of Oregon, Inc., d/b/a TCI of Tualatin Valley, Inc. on November 26, 1997 IS GRANTED IN PART and DENIED IN PART and the local rate order adopted by the Metropolitan Area Communications Commission IS REMANDED to the extent indicated herein for further action consistent with this Memorandum Opinion and Order.

29. IT IS FURTHER ORDERED that neither MACC nor any community represented by MACC in this proceeding shall enforce matters remanded for further consideration herein pending further action by MACC on those matters.

30. This action is taken pursuant to authority delegated by section 0.321 of the Commission’s rules, 47 C.F.R. 0.321.
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� 47 C.F.R. § 76.923(c).





� Id.





� Local Rate Order at 1; Summary of Findings at 10.





� Summary of Findings at 5.  For a description of types of traps, see Implementation of Section 3 of the Cable Television Consumer Protection and Competition Act of 1992:  Buy-Through Prohibition, 8 FCC Rcd 2274, 2276 n.13 (1993).





� Local Rate Order at 1.





� Summary of Findings at 5-6.





� TCI Appeal at 12.





� 47 C.F.R. § 76.923(a)(1).





� Absent a waiver, 47 C.F.R. § 76.630(a) precludes scrambling or encryption of signals carried on the BST.





� MACC’s consultant also raises a question as to whether the group of subscribers using traps would necessarily be the same group of subscribers who lease converters.  Summary of Findings at 5.  Thus, under TCI’s pricing structure, there may not be a correlation between the leased converter users charged for the traps and subscribers using traps under TCI’s pricing structure.  This raises a question as to whether TCI’s pricing structure is consistent with 47 C.F.R. § 76.984(a), which requires uniform pricing of equipment associated with the basic service tier.





� See generally Motorola’s HomeClearTM System, 12 FCC Rcd 20505, 20509 para. 9 (Cab. Serv. Bur. 1997), in which the operator was precluded from charging for its broadband descrambler equipment in instances where the subscriber wanted only the basic service tier.  In that case, the descrambler equipment was not necessary for the delivery of the basic service tier.  47 U.S.C. § 543(a)(7)(A) precludes cost aggregation with respect to equipment used by subscribers receiving only a rate regulated BST.





� Local Rate Order at 1.





� Summary of Findings at 2.





� Summary of Findings at 3.





� TCI Appeal at 13-14.





� See 47 C.F.R. 76.923(c).





� See TCI Cablevision of St. Louis, Inc., 12 FCC Rcd 15287, 15296 para. 20 (Cab. Serv. Bur. 1997).





� According to the Summary of Findings at 3, TCI attributed all of its insurance costs in its 1996 filing to the technical department and then further allocated them to the equipment basket on the basis of the time spent by staff on equipment basket items.  The allocation included items not attributable to local systems.  The 1997 filing no longer included some of the questionable items.  In the 1997 filing, TCI attempted to allocate the various types of insurance between technical and non-technical activities.  Nothing we have seen in the pleadings or supporting materials, however, shows that technical activities were further allocated to the equipment basket on the basis of the time spent by staff on equipment basket matters.





� Where payments are made for unusual or significant losses, the amounts should be disclosed and spread over future periods in a manner that avoids rate spikes.  See Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992:  Rate Regulation, First Order on Reconsideration, Second Report and Order, and Third Notice of Proposed Rulemaking, 9 FCC Rcd 1164, 1199 para. 66 (1993) (“First Order on Reconsideration”).





� Summary of Findings at 1.





� Summary of Findings at 1-2.





� TCI Appeal at 14.





� The City of Portland opposed TCI’s appeal of the inventory management cost for converter insurance in CSB-A-0447. MACC states it agrees with the City of Portland’s arguments.





� 47 C.F.R. § 76.937(a).





� See TCI of Seattle, Inc., 13 FCC Rcd 5103, 5106-07 para. 9 (Cab. Serv. Bur. 1998); TCI of Auburn, Inc. (Pierce County, WA), 13 FCC Rcd 2588, 2592 para. 10 (Cab. Serv. Bur. 1998).





� See Heritage Cablevision, Inc. (Des Moines, IA), 11 FCC Rcd 10542, 10546 para. 9 (Cab. Serv. Bur. 1996).


 


� First Order on Reconsideration, 9 FCC Rcd at 1199 para. 66; see Falcon Telecable (Marshall, TX), 11 FCC Rcd 9197, 9211-12 para. 31 (Cab. Serv. Bur. 1996).  The depreciation rates would, of course, be net of any recovery received from insurance or directly from subscribers.





� An operator is not precluded from recovering insurance costs for lost converters as an expense on Schedule B, provided that the operator’s Form 1205 reflects recoveries for lost converters and the claimed expenses are based on actual cost.
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