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I.
INTRODUCTION

1.
Cablevision VII, Inc., d/b/a TCI of Eastern Iowa (“TCI-EI”), the franchised operator of a cable system serving the City of Fort Madison, Iowa, (“City” or “Fort Madison”) has filed a petition for partial reconsideration of the Cable Services Bureau (“Bureau”) Memorandum Opinion and Order in Cablevision VII, Inc. (“Remand Order”).
  TCI-EI has also filed appeals of three local rate orders issued by the City. 

2.
The Remand Order remanded the City’s local rate order denying TCI-EI’s rate adjustment for the period from June 1, 1996 through May 31, 1997.  TCI-EI has sought reconsideration of n.18 of the order, which declined to authorize TCI-EI’s rate adjustment and left existing rates in effect pending City action on remand.  TCI-EI filed a supplement to its petition for reconsideration on April 21, 1997
 and on June 16, 1997 moved to file
 and did file a further supplement.
   The City did not file oppositions to these pleadings. 

3.
On April 21, 1997, TCI-EI filed an appeal of the City’s order in response to the Remand Order in which the City reconsidered TCI-EI’s FCC Form 1240 and again concluded that TCI-EI’s rate starting June 1, 1996 was not justified (“1996 Order”).
 TCI-EI argued that the City's decision did not comply with Commission's rate regulatory rules and the Bureau's Remand Order.
  The City filed an opposition to TCI-EI's appeal of its 1996 Order
 to which TCI-EI replied.
  On June 16, 1997, TCI-EI filed a supplement to its appeal ("Appeal Supplement") of the 1996 Order.  In the Appeal Supplement, TCI-EI seeks to add the local rate order adopted by the City on March 25, 1997 for rates to be effective from June 1, 1997 through May 31, 1998 ("1997 Order") to its appeal of the 1996 Order.
  In addition, TCI-EI filed a stay request.
  The City did not file oppositions to these additional pleadings.


4.
On April 10, 1998, TCI-EI filed an appeal of the local rate order adopted by the City on March 13, 1998, which denied the proposed BST rate increase for the period from June 1, 1998 through May 31, 1999 ("1998 Order").
  TCI-EI also filed a stay request.
  The City did not file oppositions to these additional pleadings.


5.
On April 30, 1999, TCI-EI filed an appeal of the local rate order adopted by the City on March 31, 1999, which denied the proposed BST rate increase for the period June 1, 1999 through May 31, 2000 ("1999 Order").
  TCI-EI included a request for decertification with its appeal and also filed a stay request.
  The City did not file oppositions to these pleadings.  In this proceeding, we consolidate review of each of TCI-EI's appeals as well as its petition for reconsideration, motion to file a further supplement to the petition, requests for stay, and request for decertification.   


II.
BACKGROUND


6.
Under the Commission's rules, rate orders issued by local franchising authorities may be appealed to the Commission.
  In ruling on an appeal of a local rate order, the Commission will not conduct a de novo review, but instead will sustain the franchising authority's decision as long as there is a reasonable basis for that decision.
  Therefore, the Commission will reverse a franchising authority's decision only if it determines that the franchising authority acted unreasonably in applying the Commission's rules in rendering its local rate order.  If the Commission reverses a franchising authority's decision, it will not substitute its own decision but instead will remand the issue to the franchising authority with instructions to resolve the case consistent with the Commission's decision on appeal.
  


7.
An operator that wants to increase its BST rate has the burden of demonstrating that the increase is in conformance with the Commission's rules.
  The local franchising authority is then to review the reasonableness of the operator's rates on the basis of regulations adopted by the Commission.
  In determining whether an operator's proposed increases are in conformance with the Commission's rules, a franchising authority may direct the operator to provide supporting information.
  After reviewing an operator's rate forms, and any other additional information submitted, the franchising authority may either approve the operator's requested rate increase or issue a written decision explaining why the operator's rate increase is unreasonable.
  


8.
The Commission's rules allow periodic BST rate adjustments for inflation, changes in external costs,
 and change in the number of regulated channels using either the quarterly or annual adjustment method.
  They permit operators undertaking significant network upgrades to recover the net costs of the added capital investment allocated to the BST through an increase in the BST rate.
  The rules also provide for periodic adjustments to equipment and installation rates based on the operator's actual costs.
  The rules do not provide any other basis for rate decisions.  If the franchising authority does not dispute the bases for the figures presented in the cable operator's rate forms and has not discovered any mathematical errors in the forms, it should approve the operator's rates as derived from the forms.  A cable operator must be allowed to charge up to the maximum permitted rates derived from its rate forms.  The franchising authority may not arbitrarily deny a justified rate increase in an effort to address non-rate matters.
  Instead, non-rate matters should be addressed pursuant to the Commission's rules on technical standards or customer service obligations, the franchising authority's own cable regulations, or the local franchise agreement.    


III.
DISCUSSION

9.
The basis for each of TCI-EI's appeals is the City's failure to issue rate orders which meet the standards set by the Commission for a written decision.
  The Commission's Rate Order requires that "a franchising authority issue a written decision to the public and give public notice of such decision whenever it disapproves, in whole or in part, either initial rates for the basic service tier and accompanying equipment, or a request for an increase in those rates, or approves a proposed rate over the objections of interested parties."
  In the local rate orders before us, the City finds that TCI-EI's proposed rate adjustments are "unreasonable, in excess of inflation and constitute a windfall to TCI-EI."
  The Commission has stated that local franchising authorities must affirmatively demonstrate why operators' proposed rates are unreasonable.
  



10.
In the Remand Order, the Bureau found that the record did not indicate that Fort Madison affirmatively demonstrated why TCI-EI's proposed rate was unreasonable.
  Based upon the record here, it appears that Fort Madison's subsequent decisions fail to meet the standards set by the Commission.  As stated above, Fort Madison concludes in each of the Orders that TCI-EI's proposed rate adjustments are unreasonable, in excess of inflation,
 and constitutes a windfall to TCI-EI.  Fort Madison, however, does not make any findings that dispute the figures in the rate forms or point to mathematical errors in those forms.  It appears that Fort Madison objects to the magnitude of the rate increase but "the magnitude of a rate increase alone is not determinative of its reasonableness."
  Because Fort Madison's decisions to deny TCI-EI's proposed rate increases are not based on the Commission's rate regulations, the denials of TCI-EI's BST rate adjustments are not reasonable.  For this reason we will grant TCI-EI's appeals.  Further, we will remand the case to provide Fort Madison with an opportunity to review its rate decisions in light of this Order.
  We direct Fort Madison to base its review on FCC rate rules and rate forms.


11.
In its Appeal Supplement, TCI-EI seeks consolidated consideration of the 1997 Order with the 1996 Order.  TCI-EI has not appealed the 1997 Order, however. We find that TCI-EI failed to show good cause for failing to comply with Section 76.944 of the Commission's rules, which governs appeals of rate decisions by local franchising authorities.
  Section 76.944 provides thirty days within which to file an appeal of a local rate order.  The local rate order complained of was adopted by the City on March 25, 1997; therefore, TCI-EI should have submitted an appeal of that order within thirty days of the release of the text of the order.  The Appeal Supplement, which was filed on June 16, 1997, simply states that, “[a]fter the Appeal was filed, TCI-EI became aware of an additional rate order . . .” and “the responsible staff at TCI did not become aware of the Additional Order until quite recently.”
  The Appeal Supplement does not allege that the City failed to provide due process pursuant to Section 76.910(b)(2) of the Commission’s rules
 or to provide public notice of its action
 or show why, with the exercise of ordinary diligence, the 1997 Order could not have been timely appealed.  Accordingly, we conclude that there is no basis shown in the Appeal Supplement for authorizing the pleading and addressing the 1997 Order on the merits.


12.
We turn next to TCI-EI's petition for reconsideration requesting review of note 18 of the Remand Order, which declined to authorize TCI-EI’s rate adjustment and left existing rates in effect pending City action on remand.  It appears from the record that TCI-EI’s rate adjustment remained in effect pending the City’s review on remand, thus mooting its petition and April 21, 1997 supplement.
  In the June 16, 1997 motion to file and the further supplement to its petition for reconsideration TCI-EI asked for consideration of the 1997 Order as “inextricably linked to the instant [reconsideration] proceeding.”
  The alleged linkage is the City’s failure in the 1997 Order to properly exercise its rate regulation authority pursuant to the Commission’s rules.  Thus, TCI-EI argues that the 1997 Order should not be given legal effect and urges the Commission to seriously consider decertifying the City.
  We will deny the motion and dismiss the supplement.  TCI-EI does not state how review of this local rate order not addressed in the Remand Order should affect reconsideration of the Remand Order.  47 C.F.R. § 76.944 provided a procedure for seeking review of the 1997 Order, and TCI-EI is not precluded by the Remand Order from raising issues of the City’s certification in an appropriate proceeding, as it later did.


13.
TCI-EI has asked the Commission to revoke the City’s certification to regulate BST rates because of what it views as a pattern of rate orders that reject rate adjustments without any legitimate reason for doing so.
  We will deny this request.  It is Commission policy under Section 76.914 of the Commission's rules
 to provide a local franchising authority with an opportunity to cure any defect which could result in revocation of certification with the expectation that the local franchising authority will so do.  We will provide Fort Madison with an opportunity to comply with the Commission's rules on written decisions.  If future local rate orders are not based on matters cognizable under the Commission's rate rules, we may revisit this determination.
  


IV.
ORDERING CLAUSES             



14.
Accordingly, IT IS ORDERED that the appeals filed by Cablevision VII, Inc. d/b/a TCI Cablevision of Eastern Iowa on April 21, 1997, April 10, 1998, and May 30, 1999, ARE GRANTED and the issues of the accompanying rate adjustments ARE REMANDED to the City of Fort Madison, Iowa for proceedings consistent with the terms of this Order.


15.
IT IS FURTHER ORDERED that TCI-EI’s June 16, 1999 supplement to Appeal of Local Rate Order adopted by the City of Fort Madison, Iowa on March 25, 1997 IS DISMISSED.


16.
IT IS FURTHER ORDERED that the petition for reconsideration filed by TCI-EI IS DENIED; that TCI-EI’s June 16, 1997 Motion for Leave to File Further Supplement to Petition for Reconsideration IS DENIED; and TCI-EI’s June 16, 1997 Further Supplement to petition for Reconsideration IS DISMISSED.


17.
IT IS FURTHER ORDERED that the April 30, 1999 request for decertification of the City of Fort Madison, Iowa IS DENIED.


18.
IT IS FURTHER ORDERED that TCI-EI’s requests for emergency stay of the City’s filed June 16, 1997, May 12, 1998, and May 5, 1999 ARE DISMISSED. 


19.
IT IS FURTHER ORDERED that the City of Fort Madison, Iowa shall not enforce matters remanded for further consideration pending further action by the City on those matters.


20.
This action is taken pursuant to authority delegated by Section 0.321 of the Commission's rules, 47 C.F.R. § 0.321.
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