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By the Chief, Consumer Protection and Competition Division, Cable Services Bureau:

I. INTRODUCTION

1. Media Venture Management, Inc., licensee of Station WTXL-TV (ABC, Ch. 27), Tallahassee, Florida (“WTXL-TV”), filed the above-captioned complaint against Time Warner Cable for its failure to carry WTXL-TV on its system serving Live Oak, Florida.  Oppositions to this complaint were filed on behalf of Diversified Broadcasting, Inc., licensee of Television Broadcast Station WCJB (ABC, Ch. 20), Gainesville, Florida, and Time Warner Cable.  WTXL-TV has filed a joint reply.

II. BACKGROUND

2. Pursuant to Section 614 of the Communications Act and implementing rules adopted by the Commission in Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Broadcast Signal Carriage Issues (“Must Carry Order”), commercial television broadcast stations are entitled to assert mandatory carriage rights on cable systems located within the station’s market.
  A station’s market for this purpose is its “designated market area,” or DMA, as defined by Nielsen Media Research.
  A DMA is a geographic market designation that defines each television market exclusive of others, based on measured viewing patterns.

III. DISCUSSION

3. In support of its request, WTXL-TV states that the basic issue of its complaint revolves around whether a cable system can refuse to carry an otherwise qualified local commercial television station located within its market if the station’s programming is substantially duplicated by a television station carried by the system located outside the system’s market.  WTXL-TV states that both it and the cable system community of Live Oak are located in the Tallahassee, Florida DMA.  In spite of this, WTXL-TV indicates that Time Warner has refused to carry its signal, allegedly because WTXL-TV’s programming is substantially duplicated by WCJB, a station Time Warner carries pursuant to the must carry requirements as the result of a market modification order and whose city of license is geographically closer than that of WTXL-TV.
  WTXL-TV maintains that Time Warner’s position does not conform with applicable law, Commission rules or interpretive decisions.  Moreover, it asserts that neither Congress nor the Commission contemplated that the modification of a station’s market could be invoked to deprive a local market station of its rights.
  WTXL-TV points out that in Diversified Broadcasting, Inc. the Bureau premised its grant of WCJB’s modification request on the express understanding that such modification would not affect WTXL-TV’s right to carriage.  In view of this, WTXL-TV argues that Time Warner should be required to carry WTXL-TV and, to the extent necessary, the Bureau should grant a waiver of Section 76.56(b)(5) of its rules to exclude Live Oak from the Gainesville DMA for purposes of WTXL-TV’s carriage.
 

4. WCJB argues that Section 614(h)(1)(C) of the Communications Act allows the Commission to modify a television station’s market to include additional communities provided that certain criteria are met.  WCJB states that in Diversified it requested such modification and the Bureau granted its request based on the information provided.  As such, WCJB asserts that, along with WTXL-TV, it is considered to be a ‘local commercial television station’ entitled to carriage on Time Warner’s cable system and the issue of what DMA it is located within is irrelevant.  WCJB points out that Section 76.56(b)(5) of the Commission’s rules clearly states that a cable operator “shall not be required to carry the signal of any local commercial television station that substantially duplicates the signal of another local commercial television station which is carried on its cable system, or to carry the signals of more than one local commercial television station affiliated with a particular broadcast network. . .” and “if a cable operator declines to carry duplicating signals, such cable operators shall carry the station whose community of license . . . is closest to the principal headend of the cable system.”
  WCJB argues, therefore, that Time Warner was in full compliance with the Commission’s rules when it denied carriage to WTXL-TV.  Finally, WCJB argues that not only is a waiver of Section 76.56(b)(5) not warranted, but WTXL-TV’s reliance on market modification decisions in a must carry complaint proceeding is misplaced.  WCJB states that WTXL-TV participated fully in the Diversified proceeding and could have more properly raised its arguments there.

5. Time Warner states that the Diversified decision effectively put WCJB on a level playing field with WTXL-TV with respect to must carry rights.  Contrary to WTXL-TV’s assertion, however, Time Warner argues that the Bureau did not “explicitly” premise its decision to include Live Oak within WCJB’s market on WTXL-TV’s continued right to carriage on the Live Oak system.
  Instead, Time Warner states that the Bureau merely expressed its disagreement with WTXL-TV’s concerns about its carriage status in Suwanee County by noting that WCJB had been carried for a long period of time “without apparent harm to WTXL-TV’s status.”
  In any event, Time Warner notes that WTXL-TV has not lost its right to carriage on the Live Oak system, but that such right is subject to the same standard conditions applicable to any local commercial television seeking carriage.
  Moreover, Time Warner asserts that WTXL-TV’s allegation that the cable system is impermissibly manipulating the market modification process is misplaced.  Time Warner points out that it neither initiated nor participated in the Diversified proceeding.  Rather, in this instance, Time Warner argues that it is merely asserting its clear right under Section 76.56(b)(5) to avoid having to dedicate valuable channel capacity to a second, and far more distant, ABC affiliate.  Further, Time Warner states that because any petition for waiver of Part 76 of the rules must be filed pursuant to Section 76.7(a)(1) and be accompanied by a filing fee, the Bureau is barred from considering WTXL-TV’s request for waiver of Section 76.56 in the instant proceeding.

6. WTXL-TV reiterates its argument that the Bureau’s Diversified decision assumed that WTXL-TV would be carried on the Live Oak cable system despite the inclusion of Live Oak in WCJB’s market.  Indeed, WTXL-TV points out that, in Diversified, WCJB originally disclaimed any intention of supplanting WTXL-TV’s carriage on any cable system in the communities requested for inclusion, but  now is supporting Time Warner’s decision to deny WTXL-TV carriage.  WTXL-TV maintains that WCJB must be held accountable for the basis on which its modification petition was provided.  Moreover, WTXL-TV argues that, despite WCJB’s claims that the complaint’s arguments herein should have been raised in a reconsideration of Diversified, there was no need to do so at the time because WCJB had disavowed any intention of supplanting WTXL-TV and the Bureau had confirmed that WCJB’s inclusion would not endanger carriage of WTXL-TV.  In any event, WTXL-TV states that the time for reconsideration has long passed.  Further, WTXL-TV maintains that there is no basis for Time Warner’s concern that carriage of WTXL-TV will cause harm to the system particularly since previous retransmission consent agreements between WTXL-TV and Time Warner indicated the system’s willingness to carry two ABC affiliates.  Finally, WTXL-TV argues that waiver would be appropriate because Section 1.3 of the Commission’s rules authorizes the agency to waive its rules “at any time” for “good cause.”
  WTXL-TV maintains that a waiver is particularly appropriate here because had the Bureau had the current facts before it at the time of the Diversified decision it would have reached a different conclusion.

7. We do not agree with the arguments raised by WTXL-TV herein and deny its complaint. Initially, we note that WTXL-TV’s assumption that the Bureau’s decision in Diversified was qualified to ensure the continued carriage of WTXL-TV is misplaced.  The statement referred to by WTXL-TV merely recognized that WTXL-TV had long been carried in the communities pursuant to retransmission consent agreements, a situation which would presuppose continued interest in the station’s carriage.  The decision did not, however, mandate such continued carriage.  In any event, at the time of the Diversified decision, WTXL-TV had not asserted any must carry rights in the communities nor did it express any intention of doing so.  Secondly, we find that Time Warner’s actions in denying WTXL-TV’s carriage request were fully in compliance with the requirements of Section 76.56(b)(5) of the rules.  The inclusion of Live Oak in WCJB’s market because of a market modification placed WCJB on an equal footing with WTXL-TV with regard to carriage on Time Warner’s system.  Time Warner was well within its rights to either carry both stations upon request, or as it has done here, decline to carry the more distant duplicating station.  Finally, we find it inappropriate to address WTXL-TV’s request for waiver of Section 76.56(b)(5) in this proceeding.  Should WTXL-TV determine that the circumstances presented in WCJB’s earlier modification request have changed, it may file a market modification petition seeking the exclusion of Live Oak from WCJB’s DMA. 

IV. ORDERING CLAUSES

8. Accordingly, IT IS ORDERED, pursuant to Section 614 of the Communications Act of 1934, as amended (47 U.S.C. §534), that the complaint filed by Media Venture Management, Inc. IS DENIED.
9. This action is taken pursuant to authority delegated by Section 0.321 of the Commission’s rules.
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