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By the Deputy Chief, Cable Services Bureau:

1. Daniels Cablevision, Inc., (“Daniels”) has filed an appeal of the local rate order, Resolution 95-83, adopted by the City Council of the City of Encinitas, California on August 23, 1995.  The City filled an opposition to the appeal, and Daniels filed a reply.

2. Daniels also filed a petition for revocation challenging the certification of the City to regulate Daniels’ basic cable service and associated equipment rates, which was granted in  Daniels Cablevision, Inc., d/b/a North County Cablevision, L.P., 11 FCC Rcd 11858 (CSB 1996) (“Daniels”)
  The decision in Daniels was based on the general availability of direct broadcast satellite services to more than 50% of Encinitas, the comparability of multi-channel video programming, and the subscription to multi-channel video programming by more than 15% of the households in the franchise area by a multi-channel video provider other that the largest multi-channel video provider.  Accordingly, Daniels was found to be subject to competing provider effective competition, and City’s certification to regulate basic cable service and associated equipment rates was revoked.  Id., 11 FCC Rcd at 11865.

3. The conclusion that Daniels was subject to effective competition is based on findings concerning the provision of programming services by direct broadcast services, the numbers of homes passed by multi-channel video programmers, and other data and information relevant to the competing provider test being applied, including subscriber and households penetration data relevant to Daniels.
  Daniels stated these findings in the present tense, indicating that the factual bases for revocation of the City’s certification existed when that decision was adopted.  Upon further review of the record, we conclude that the factual considerations found in Daniels to satisfy both prongs of the competing provider test existed during the period encompassed by the Forms 1200, 1205 and 1220, which were filed with the City on August 26, 1994 and February 24, 1995 and reviewed by the City in the instant rate order.
  First, the two direct broadcast satellite systems found to satisfy the first prong had commenced operations by August of 1994.
  Secondly, Daniels was found to satisfy the second prong with a franchise area households penetration level of 31%.
   This finding was based on San Diego County Population and Housing Estimates dated January 1, 1995,
 and on subscriber data as of December 31, 1994 taken from Daniels’ FCC Form 325 filed with the Commission.
  The currency of these households penetration and subscriber data to the Forms 1200, 1205 and 1220 filed with the City on August 26, 1994 and February 24, 1995, together with the findings in Daniels, support a conclusion that the 15% minimum test level of household penetration existed during the rate period covered by those forms.  Based on this record, we conclude that Daniels was subject to effective competition during the period encompassed by the rates under review in the City’s rate order. The revocation of certification in Daniels removed the City’s jurisdiction to issue the rate order under appeal here.

4. For the foregoing reasons, IT IS HEREBY ORDERED, pursuant to authority delegated under Section 0.321 of the Commission’s rules, that the captioned appeal of the local rate order of the City of Encinitas, California adopted August 23, 1995 (CSB-A-0278) IS GRANTED, and said local rate order IS HEREBY VACATED AND SET ASIDE.

5. IT IS FURTHER ORDERED that the petition for stay of the rate order filed by Daniels IS DISMISSED.
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Deputy Chief, Cable Services Bureau 

�Affirmed, Daniels Cablevision, Inc., d/b/a North County Cablevision, L.P., 12 FCC Rcd 17410 (1997).


�See Daniels, at ¶ 12-14.


�See Daniels’ Appeal, Exhibit 2 (Independent Accountants’ Report on Agreed-upon Limited Procedures Review), at p. 2.


�See Annual Assessment of the Status of Competition in the Market for Delivery of Video Programming, 9 FCC Rcd 7442, 7474 (1994).


�Daniels, ¶12-14.


�See Exhibit 4 of the City’s opposition to the revocation petition filed January 10, 1996.


�See Exhibit B of Daniels’ revocation petition filed October 17, 1995.


�See 47 C.F.R. § 76.910.  Daniels also held that Daniels’ request for a stay of these appeal proceedings during consideration of the revocation petition was rendered moot.  See Daniels, 11 FCC Rcd at 11862, n. 25.
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