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By the Deputy Chief, Cable Services Bureau:

I. introduction

1. Harron Communications Corp. (“Harron”), the operator of cable television systems in Rockland and Abington, Massachusetts, appealed a local rate order adopted by the Cable Television Division, Department of Telecommunications and Energy, Commonwealth of Massachusetts (“the Cable Division”).
 The Cable Division filed an opposition to the appeal,
 and the operator filed a reply.
  Harron also filed a Motion for Stay,
 which is rendered moot by our action on the merits. For the reasons stated herein, we are denying the appeal.
II. background

2. Under the Commission’s rules, rate orders issued by local franchising authorities may be appealed to the Commission.
   In ruling on an appeal of a local rate order, the Commission will not conduct a de novo review, but will sustain the franchising authority’s decision provided there is a reasonable basis for that decision, and will reverse a franchising authority’s decision only if the franchising authority unreasonably applied the Commission’s rules in its local rate order.
  If the Commission reverses a franchising authority’s decision, it will not substitute its own decision but will remand the issue to the franchising authority with instructions to resolve the case consistent with the Commission decision on appeal.

III. discussion

3. Harron filed proposed rate adjustments using the quarterly rate adjustment method on FCC Form 1210. It treated the value of discounts offered to senior citizens as franchise related external costs, adding $1.89 to the maximum permitted rate (“MPR”) for the Rockland system serving the towns of Abington and Rockland.
 In an Interlocutory Rate Order, the Cable Division found that Harron improperly included the senior citizen discounts in the rate computation and ordered Harron to refile its rate forms, excluding senior citizen discounts.
 Harron complied but asked the Cable Division to reconsider this ruling. The Cable Division’s March 25, 1999 Rate Order denied Harron’s request as premature; stated that even if the Cable Division were to reach the merits, it would not find Harron’s reasons adequate grounds for reconsidering the Interlocutory Rate Order; incorporated by reference the determination made in the Interlocutory Rate Order; and approved the rates in the revised rate forms.
4. Harron requests that we overturn the Cable Division’s rate order and allow it to pass through the costs of the senior citizens’ discounts in Rockland and Abington as external costs of complying with franchise requirements. The Cable Division argues that its rate order is not ripe for Commission review, because the operator failed to exhaust the administrative remedies before the Massachusetts Department of Telecommunications and Energy (“the Department”) specified by state law. It also opposes Harron’s petition on the merits.
A. Exhaustion of Administrative Remedies

5. In support of its exhaustion argument, the Cable Division describes a procedure whereby, under Massachusetts law, orders of the Director of the Cable Division are to be appealed to the full body of the commissioners of the Department within 14 days of the issuance of the decision. The Department has 14 days to rule on the appeal before the order is reviewable by the courts. Because the Commission “is in effect acting like an appellate court,”
 the Cable Division argues the same exhaustion requirement applies to its rate orders. Harron disagrees that it must first appeal to the Department. It relies on 47 C.F.R. § 76.944(a), which specifies that the Commission is the only forum for appeals of decisions by franchising authorities. 

6. Section 76.944(a) provides that “[t]he Commission shall be the sole forum for appeals of decisions by franchising authorities on rates for the basic service tier or associated equipment involving whether or not a franchising authority has acted consistently with the Cable Act or §§ 76.922 and 76.923.” Commission review of appeals was intended to ensure uniformity of interpretation of the federal guidelines governing ratemaking.
 The Commission was concerned that rulings by state or local courts in different parts of the country could produce varying and conflicting interpretations about the Cable Act and the Commission’s rules, which would frustrate the purpose of having federal guidelines. We find nothing in Section 76.944 or the Commission’s Rate Order adopting the appeal process that would preclude a franchising authority’s internal review before a rate order becomes ripe for Commission review. In order to regulate basic cable rates, a franchising authority must certify that it will adopt and administer regulations consistent with the Commission’s regulations adopted pursuant to Section 623 (b) of the Communications Act, 47 U.S.C. § 543(b).
 Beyond this requirement, franchising authorities have broad discretion about how to administer the rate regulations, including the process for determining whether a cable operator’s basic service tier rate is justified.
 The record in this case, however, does not establish that the internal review process cited by the Cable Division is mandatory for rate orders that interpret Commission rules and are appealed to the Commission rather than the courts,
 and we need not address the impact of failing to comply with a mandatory review procedure on the operator’s right to appeal to this Commission.
 We will consider the substantive issue raised by Harron’s appeal. 

B. External Cost Treatment

7. In support of its position that franchise-required senior citizen discounts should be treated as external costs that can be passed through to subscribers on the Commission’s rate forms, Harron contends that senior citizen discounts were not addressed in the Commission’s rate benchmarks and the costs of the discounts are not recovered through the operator’s initial benchmark rates. Thus, it argues, the costs should be recoverable as external costs. While also acknowledging that senior citizen discounts are not specifically enumerated as recoverable franchise costs in Section 76.925 of the Commission’s rules,
 it argues that these discounts have the same characteristics as other franchise-imposed obligations that may be passed through to subscribers.
  The operator cites language in the Commission’s Thirteenth Order on Reconsideration stating that a pass-through of a franchise-imposed cost is permissible where “operators generally would not provide such services in the absence of a franchising requirement.”
 Harron asserts that it would not offer the substantial 30 percent discount for the Rockland system in the absence of a franchise obligation and would not have agreed to the obligation if it could not recover the discount from other subscribers. It points to language in its franchise agreement with the Town of Rockland authorizing a subsidy from other subscribers to support the senior citizen discount. The operator contends that the 1997 letter ruling in Thomas J. Gundlach, Esq. (“Gundlach Letter”)
 on which the Cable Division relies is not consistent with Sections 76.922 and 76.925 of the Commission Rules.
 
8. In opposition, the Cable Division argues that the Gundlach Letter is consistent with the Commission’s rules on external cost pass-throughs, and that unlike public, educational and governmental access costs listed in 47 C.F.R. §76.922 (f)(1)(iii)), senior citizen discounts are not treated in the rules as additional costs, but rather as discounts from regularly established rates.  It contends that it reasonably relied on the Gundlach Letter when it found that Harron’s attempt to recover the costs of the senior citizens’ discount from other subscribers violated Commission rules because the resulting charge for the Rockland system exceeded the MPR. The Cable Division contends that Harron’s argument about the benchmark rate survey is not supported by the law and that the Commission’s Rate Order consistently refers to “reasonable discounts for senior citizens” without suggesting that the uniform rates established under the rate rules can be adjusted upward to pay for senior discounts or that such discounts were specifically excluded from the benchmark information.
 Harron asserts in reply that the Cable Division’s position is totally at odds with the negotiated terms of the franchise agreements; and that as long as the towns continue to demand that Harron provide senior discounts, it must be permitted to pass through those costs on to its subscribers, consistent with the terms of the franchise agreements.
9. We disagree that cable operators may pass the senior citizen discounts through to subscribers as external costs. Although the senior citizen discounts are required in Harron’s Rockland system franchises and may not have been offered or offered as a 30% discount without a franchise requirement, the mere presence of a franchise requirement does not automatically result in a cable operator’s right to recover its value as an external cost. 
 For example, system upgrades and rebuilds are not recoverable as franchise costs, even if required by the franchise.
 The Commission explained in the First Reconsideration that the scope of costs eligible for external cost treatment should be guided by the statutory language in Section 623(b)(4) of the Communications Act.
 “Thus, such costs include the costs of satisfying franchise requirements to support public, educational, or governmental channels or the use of such channels or any other services required under the franchise, and the costs of any public, educational, and governmental access programming required by the franchising authority.”
 47 C.F.R. § 76.925 identifying franchise costs that are allowable as external costs does not include senior citizen discounts, although the rate consequence of such discounts was raised in comments addressed in the Rate Order adopting that section, and the Commission was aware of these discounts when considering recoverable external costs. The Commission noted in the Rate Order that some commenters opposed allowing senior citizen discounts under the uniform rate rule unless the cable operator absorbs the cost difference for such discounts.
 Nor did the Commission include senior citizen discounts when expanding the list of franchise requirement costs in the Thirteenth Order.
 Senior citizen discounts also are not the kinds of costs recoverable through a cost-of-service showing, although the Commission allows the pass through of certain categories of external cost to avoid the need for cost-of-service showings when cable operators face increases in these costs after setting their initial regulated rates.
 Discounts to an operator’s rates for senior citizens are just that, “discounts,” and not cost increases eligible for external cost treatment under the Commission’s rate rules. 

10. The Gundlach Letter discussed by the parties here assumes that senior citizen discounts are not external costs when it states, “An operator may assess cable rates that are equal to or below its MPR, but no subscriber may be charged more than the MPR. If an operator offers senior citizen discounts to a selected group of subscribers, the cost of those discounts may not be transferred to other subscribers whose rates would then exceed the MPR.”
 Harron has not shown that the underlying assumption is erroneous. We find that the Cable Division’s disallowance of senior citizen discounts as external costs is reasonable.
IV. ordering clauses

11. Accordingly, IT IS ORDERED that the Appeal of Local Rate Order filed by Harron Communications Corp. on April 8, 1999, IS DENIED.  
12. IT IS FURTHER ORDERED that the Motion for Stay filed by Harron Communications Corp. on April 8, 1999 IS DISMISSED.
13. This action is taken pursuant to authority delegated by Section 0.321 of the Commission’s rules.  47 C.F.R. § 0.321.






FEDERAL COMMUNICATIONS COMMISSION

William H. Johnson






Deputy Chief, Cable Services Bureau


� Appeal of Local Rate Order (April 8, 1999) (“Harron’s Appeal”).  The Cable Division is the franchising authority for rate regulation in the Commonwealth of Massachusetts and establishes basic service tier (“BST”) and equipment rates for all regulated communities in the Commonwealth.


� Opposition of the Massachusetts Department of Telecommunications and Energy, Cable Television Division, to Harron Communication Corp.’s Appeal of Local Rate Order (April 28, 1999) (“the Cable Division’s Opposition”). 


� Reply to Opposition to Appeal of Local Rate Order (May 7, 1999) (“Harron’s Reply).


� Motion for Stay (April 8, 1999).


� 47 C.F.R. § 76.944.


� See Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation, 8 FCC Rcd 5631, 5731 (1993) ("Rate Order"); See also Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992, Rate Regulation, Third Order on Reconsideration, 9 FCC Rcd 4316, 4346 (1994) (“Third Reconsideration”).


� Rate Order at 5732.


� Interlocutory Rate Order, found at the Cable Division’s Opposition, Exhibit B at 2-3.


� Id. at 5.


� The Cable Division’s Opposition at 4, quoting Rate Order, 8 FCC Rcd at 5731 para. 149.


� Rate Order, 8 FCC Rcd at 5729-30 para. 147.


� See 47 C.F.R. § 76.910(a), (b); FCC Form 328, Certification of Franchising Authority to Regulate Basic Cable Service Rates and Initial Finding of Lack of Effective Competition (Apr. 1999).


� Third Reconsideration, 9 FCC Rcd at 4346 para. 81.


� The Commission is not the appropriate forum for deciding issues of state law. See 47 C.F.R. § 76.944(a). 


� We do not wish to discourage opportunities for operators to seek local reconsideration of disputed provisions in rate orders before filing an appeal with the Commission. We would be concerned, however, if state or local procedures required compliance with a rate order while delaying an operator’s appeal of an enforceable order to this Commission.


� 47 C.F.R. § 76.925.


� Harron’s Appeal at 2.


� Implementation of Sections of the Cable Television Consumer Protection and Competition Act 0f 1992: Rate Regulation, Thirteenth Order on Reconsideration, 11 FCC Rcd 388, 441 para. 133 (1995) (Thirteenth Reconsideration).   


�13 FCC Rcd 9214 (Cab. Serv. Bur. 1997), upheld in Ciy of Antioch, California, 14 FCC Rcd 2285, 2291 (Cab. Serv. Bur. 1999) (declaratory ruling regarding enforcement of senior citizen discounts in local franchise).


� 47 C.F.R. §§ 76.922, 76.925.


� The Cable Division’s Opposition at 14.


� TCI of Richardson, Inc., 13 FCC Rcd 21690, 21701-21702 para. 31 (Cab. Serv. Bur. 1998); reconsidered on other grounds, 14 FCC Rcd 11700 (Cab. Serv. Bur. 1999).


� E.g., Thirteenth Reconsideration, 11 FCC Rcd at 442 para. 134.


� 47 U.S.C. § 543(b)(4). See 47 U.S.C. 543(b)(2)(vi).


� Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate Regulation, First Order on Reconsideration, Second Report and Order, and Third Notice of Proposed Rulemaking, 9 FCC Rcd 1164, 1220 para. 101 (1993) (“First Reconsideration”).


� See Rate Order, 8 FCC Rcd at 5892 para. 415, 5900 para. 427. 


� 11 FCC Rcd at 441-42.


� See Rate Order, 8 FCC Rcd at 5783 para. 241.


� 13 FCC Rcd at 9215. 
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