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Before the

FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C.  20554

In re Application of
)


)

FATIMA RESPONSE, INC., Assignor
)

File No. BALED-960514GK


)

and
)




)

DENNIS MICHAEL CREPPS D/B/A
)

BIG TREE COMMUNICATIONS, Assignee
)

File No. BMPED-970224KC



)

For Assignment of the Construction Permit
)

for Station KZRO(FM),
)

Facility ID No. 21223

Dunsmuir, California
)

MEMORANDUM OPINION AND ORDER

Adopted:  May 12, 2000


Released:  May 19, 2000 

By the Commission:


1.  The Commission has before it a Petition for Reconsideration (“Petition”) filed by the State of Oregon, Acting By and Through the State Board of Higher Education for the Benefit of Southern Oregon University (“Oregon”), requesting reconsideration of the Memorandum Opinion and Order (“MO&O”) released by the Commission on October 12, 1999 in the above-named matter.
  In the MO&O we affirmed the staff’s grant of the assignment of the license of KZRO(FM), Dunsmuir, California, from Fatima Response, Inc. (“FRI”) to Dennis Michael Crepps, d/b/a Big Tree Communications.
  We also affirmed the staff’s grant of FRI’s application to modify KZRO’s license to permit commercial operation.


2.  Background:  On June 21, 1996, Oregon filed a petition to deny FRI’s applications for assignment of license and for authorization to operate commercially.  That petition was denied by letter dated June 26, 1997.
  On July 29, 1997, Oregon timely filed an Application for Review of the Bureau’s action.  FRI filed a tardy opposition on November 12, 1997, 
 and Oregon thereafter filed a Request for Leave to File Late Pleading with its Reply to Opposition to Application for Review (“Reply”) on January 5, 1998.


3.  In our MO&O denying Oregon’s Application for Review, we declined to consider FRI’s late-filed opposition and, thus, declined also to consider Oregon’s Reply.  Oregon filed its Petition on November 12, 1999, seeking reconsideration of the MO&O on the ground that we ignored crucial evidence contained in FRI’s opposition and Oregon’s Reply.


4.  Discussion:  The standards for reconsideration of a Commission denial of an application for review are set forth in 47 C.F.R. §1.106(b)(2)(i)-(ii).  The Commission will only entertain a petition for reconsideration in these circumstances when the petition relies on facts relating to events that have occurred or circumstances which have changed since the last opportunity to present such matters, or facts which the petitioner, through the exercise of ordinary diligence, could not have learned until after its last opportunity to present such matters.


5.  Oregon has not presented new facts in its Petition that would justify relief under §1.106(b)(2). The only facts referenced in the Petition are found in FRI’s opposition and Oregon’s Reply.  However, in its Reply Oregon urged the Commission not to consider FRI’s opposition, on the grounds that it was untimely and that it was not responsive to Oregon’s arguments.  The Commission agreed with Oregon and rejected the opposition.  Now, Oregon argues that the Commission should have considered FRI’s opposition (Petition, ¶8), presumably to bolster its contention that the Reply also be considered.  Oregon fails to explain why it has reversed the position it previously presented to the Commission regarding this issue.  A reply may only be filed in response to an opposition to an application for review, and “shall be limited to matters raised in an opposition.”  47 C.F.R. §1.115(d).  Where the Commission dismisses an opposition without consideration, there is simply no “matter” before us that would warrant our consideration of a reply filed in response thereto.  Thus, we properly refused to consider the Oregon Reply. 


6.  Moreover, to the extent that Oregon relies in the Petition on the evidence produced in its Reply, that evidence for the most part predated its July 1997 application for review.  This evidence included summaries of telephone conversations that occurred in 1996 between representatives of Oregon and FRI, and a 1996 letter from FRI’s general manager to its board.  Oregon makes no attempt to argue that this evidence could not have been discovered through the exercise of ordinary diligence before filing the application for review.  Moreover, the evidence presented in the Reply of acts which occurred after Oregon filed the application for review consisted solely of pleadings from actions filed against FRI’s former attorney, William Zawila.  These documents are from a lawsuit against Zawila alleging breach of contract and fraud in connection with the proposed sale of radio stations other than KZRO, which were allegedly controlled by him.
  Additionally, Oregon attaches a copy of a petition to deny a request for a minor change filed against another station represented by Zawila;
 that petition was denied in February, 1999.
  Neither FRI nor KZRO had any connection with either of these actions.  The allegations concerned only Zawila and, in fact, as far as the record shows, either have not been adjudicated or were adjudicated in Zawila’s favor.  Reconsideration on the basis of such “evidence” is thus unwarranted.


7.  Conclusion / Action:  Because Oregon, in its Petition, did not present facts which fall into the categories set forth in §1.106(b)(2), its Petition is procedurally defective.  47 C.F.R. §1.106(b)(3).  To the extent that Oregon refers in its Petition to new facts presented in its Reply, those facts are irrelevant.  Because of this, the public interest does not require that we consider such facts.  See 47 C.F.R. §1.106(c)(2).  


8.  For the reasons set forth above, the State of Oregon’s Petition for Reconsideration IS DISMISSED.



FEDERAL COMMUNICATIONS COMMISSION



Magalie Román Salas



Secretary

� Fatima Response, Inc., FCC 99-282, 14 FCC Rcd 18543 (1999).





� File No. BALED-960514GK.





� File No. BMPED-970224KC.





� Letter to State of Oregon, etc., and Mr. Thomas F. Erickson (Chief, Audio Services Division, Mass Media Bureau, June 26, 1997).





� FRI’s opposition was erroneously styled “Reply to Application for Review”; we will continue to refer to it as FRI’s opposition.





� Oregon attached to its Reply a copy of a verified complaint filed against Zawila and others by a Paula Powers, alleging fraud and breach of contract in connection with other radio stations owned or represented by Zawila, and affidavits of Zawila and Linda Ware which were filed in that action.  Also attached to the Reply was a cross-complaint filed against Zawila in the Powers action by Sandra Soho.





� Petition to Deny, File Nos. BPED-890320MB, BMPED-960826IA, filed October 23, 1997, filed by Sandra Soho against applicant Avenal Educational Services, Inc. (“Avenal”).  Oregon also attached to its Petition for Reconsideration copies of documents relating to Avenal that were dated in 1989 and 1995, again without explanation as to why these documents could not have been produced earlier.





� Letter to William L. Zawila, Esq. and Sandra Soho (Chief, Audio Services Division, Mass Media Bureau, February 4, 1999).
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