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I. INTRODUCTION, OVERVIEW, AND EXECUTIVE SUMMARY

A. The Tdecommunications Act of 1996 - A New Direction

1. The Tdlecommunications Act of 1996" fundamentally changes telecommunications regulation. In the
old regulatory regime government encouraged monopolies. In the new regulatory regime, we and the
dates remove the outdated barriers that protect monopolies from competition and affirmatively promote
efficient competition using tools forged by Congress. Higtoricaly, regulation of this industry has been
premised on the belief that service could be provided at the lowest cogt to the maximum number of
consumers through a regulated monopoly network. State and federal regulators devoted their efforts
over many decades to regulating the prices and practices of these monopolies and protecting them
againgt competitive entry. The 1996 Act adopts precisay the opposite approach. Rather than
shielding telephone companies from competition, the 1996 Act requires telephone companies to open
their networks to comptition.

2. The 1996 Act aso recadts the relationship between the FCC and state commissions
responsible for regulating telecommunications services. Until now, we and our state counterparts
generdly have regulated the jurisdictiona segments of thisindustry assigned to each of us by the
Communications Act of 1934. The 1996 Act forges a new partnership between sate and federd
regulators. Thisarrangement isfar better suited to the coming world of competition in which higtorica
regulatory digtinctions are supplanted by competitive forces. Asthis Order demondtrates, we have
benefitted enormoudy from the expertise and experience that the state commissoners and their gaffs
have contributed to these discussons. We look forward to the continuation of that cooperative
working relationship in the coming months as each of us carries out the role assigned by the 1996 Act.

3. Three principa gods established by the telephony provisions of the 1996 Act are: (1)
opening the local exchange and exchange access markets to competitive entry; (2) promoting increased
competition in telecommunications markets that are aready open to competition, including the long
distance services market; and (3) reforming our system of universal service o that universal serviceis
preserved and advanced asthe loca exchange and exchange access markets move from monopoly to
compstition. In this rulemaking and related proceedings, we are taking the steps that will achieve the
pro-comptitive, deregulatory goals of the 1996 Act. The Act directs us and our State colleaguesto
remove not only statutory and regulatory impediments to competition, but economic and operationa
impediments aswell. We are directed to remove these impediments to competition in all

! Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 560 be codified at47 U.S.C. 88 151et. seq.
Hereinafter, all citations to the 1996 Act will be to the 1996 Act as codified in the United States Code.

7
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telecommunications markets, while dso preserving and advancing universa service in amanner fully
congstent with competition.

4. Thesethree godsareintegrally related. Indeed, the relationship between fostering
competition in loca telecommunications markets and promoting greater competition in the long distance
market is fundamenta to the 1996 Act. Compstition in loca exchange and exchange access marketsis
desirable, not only because of the socid and economic benefits competition will bring to consumers of
local services, but dso because competition eventudly will diminate the ability of an incumbent local
exchange carrier to use its control of bottleneck loca facilities to impede free market competition.
Under section 251, incumbent local exchange carriers (LECs), including the Bell Operating Companies
(BOCs), are mandated to take severa steps to open their networks to competition, including providing
interconnection, offering access to unbundled elements of their networks, and making their retail
services available at wholesale rates so that they can be resold. Under section 271, once the BOCs
have taken the necessary steps, they are allowed to offer long distance service in areas where they
provide loca telephone service, if we find that entry meets the specific statutory requirements and is
congstent with the public interest. Thus, under the 1996 Act, the opening of one of the last monopoly
bottleneck strongholds in telecommunications -- the loca exchange and exchange access markets -- to
compstition is intended to pave the way for enhanced competition in all telecommunications markets,
by dlowing dl providersto enter dl markets. The opening of al tedlecommunications marketsto al
providers will blur traditiona industry distinctions and bring new packages of services, lower prices and
increased innovation to American consumers. The world envisioned by the 1996 Act isone in which all
providers will have new competitive opportunities as well as new competitive chalenges.

5. The Act a0 recognizes, however, that universa service cannot be maintained without
reform of the current subsidy systlem. The current universal service system is a patchwork quilt of
implicit and explicit subsdies. These subsidies are intended to promote telephone subscribership, yet
they do 0 at the expense of deterring or distorting competition. Some policies that traditionaly have
been judtified on universal service consderations place competitors a a disadvantage. Other universal
service palicies place the incumbent LECs a a comptitive disadvantage. For example, LECs are
required to charge interexchange carriers a Carrier Common Line charge for every minute of interstate
traffic that any of their customers send or receive. This exposes LECs to competition from competitive
access providers, which are not subject to this cost burden. Hence, section 254 of the Act requiresthe
Commission, working with the states and consumer advocates through a Federa/State Joint Board, to
revamp the methods by which universal service payments are collected and disbursed.? The present
universal service system isincompatible with the statutory mandate to introduce efficient competition
into local markets, because the current system distorts competition in those markets. For example,

2 Federal-State Joint Board on Universal ServiceCC Docket No. 96-45, Notice of Proposed Rulemakingnd Order
Establishing Joint Board FCC 96-93 (rel. Mar. 8, 1996) Universal Service NPRM.

8
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without universal service reform, facilities-based entrants would be forced to compete against
monopoly providers that enjoy not only the technica, economic, and marketing advantages of
incumbency, but dso subsdies that are provided only to the incumbents.

B. The Competition Trilogy: Section 251, Universal Service Reform and Access Charge
Reform

6. Therulesthat we adopt to implement the loca competition provisons of the 1996 Act
represent only one part of atrilogy. In this Report and Order, we adopt initial rules designed to
accomplish the firgt of the gods outlined above -- opening the local exchange and exchange access
markets to competition. The steps we take today are the initid measures that will enable the Sates and
the Commission to begin to implement sections 251 and 252. Given the dynamic nature of
telecommunications technology and markets, it will be necessary over time to review proactively and
adjust these rules to ensure both that the statute's mandate of competition is effectuated and enforced,
and that regulatory burdens are lifted as soon as competition eiminates the need for them. Effortsto
review and revise these rules will be guided by the experience of datesin tharr initial implementation
efforts.

7. The second part of the trilogy is universal service reform. In early November, the
Federd/State Universa Service Joint Board, including three members of this Commisson, will makeits
recommendations to the Commission. These recommendations will serve as the cornerstone of
universd service reform. The Commission will act on the Joint Board's recommendations and adopt
universal service rules not later than May 8, 1997, and, we hope, even earlier. Our universa service
reform order, consstent with section 254, will rework the subsidy system to guarantee affordable
sarviceto dl Americansin an erain which competition will be the driving force in telecommunications.
By reforming the collection and distribution of universal service funds, the gates and the Commisson
will dso ensure that the goals of affordable service and access to advanced services are met by means
that enhance, rather than distort, competition. Universal service reform is vitaly connected to the loca
competition rules we adopt today.

8. Thethird part of the trilogy is access charge reform. It iswidely recognized that, because a
competitive market drives prices to cost, a system of charges which includes non-cost based
componentsisinherently unstable and unsustainable. 1t dso well-recognized that access charge reform
isintensdly interrelated with the local competition rules of section 251 and the reform of universal
sarvice. Wewill complete access reform before or concurrently with afina order on universa service.

9. Only when dl parts of the trilogy are complete will the task of adjusting the regulatory
framework to fully competitive markets be finished. Only when our counterparts at the Sate level
complete implementing and supplementing these rules will the complete blueprint for competition be in
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place. Completion of the trilogy, coupled with the reduction in burdensome and inefficient regulation
we have undertaken pursuant to other provisions of the 1996 Act, will unleash marketplace forces that
will fue economic growth. Until then, incumbents and new entrants must undergo atrangition process
toward fully competitive markets. We will, however, act quickly to complete the three essentia
rulemakings. We intend to issue anotice of proposed rulemaking in 1996 and to complete the access
charge reform proceeding concurrently with the statutory deadline established for the section 254
rulemaking. Thistimetable will ensure that actions taken by the Joint Board in November and this
Commission by not later than May 1997 in the universal service reform proceeding will be coordinated
with the access reform docket.

C. Economic Barriers

10. Aswe pointed out in our Notice of Proposed Rulemaking in this docket®, the removal of
gatutory and regulatory barriers to entry into the local exchange and exchange access markets, while a
necessary precondition to competition, is not sufficient to ensure that competition will supplant
monopolies. Anincumbent LEC's exigting infrastructure enables it to serve new customers at amuch
lower incrementa cost than a facilities-based entrant that must ingtall its own switches, trunking and
loopsto serveits customers:*  Furthermore, absent interconnection between the incumbent LEC and
the entrant, the customer of the entrant would be unable to complete calls to subscribers served by the
incumbent LEC's network. Because an incumbent LEC currently serves virtudly dl subscribersinits
loca serving area,® an incumbent LEC has little economic incentive to assist new entrants in their efforts
to secure a grester share of that market. An incumbent LEC aso has the ability to act on itsincentive
to discourage entry and robust competition by not interconnecting its network with the new entrant's
network or by ingsting on supracompetitive prices or other unreasonable conditions for terminating cals
from the entrant's customers to the incumbent LEC's subscribers.

11. Congress addressed these problems in the 1996 Act by mandating that the most significant
economic impediments to efficient entry into the monopolized loca market must be removed. The
incumbent L ECs have economies of dendty, connectivity, and scae; traditiondly, these have been
viewed as creating a natura monopoly. Aswe pointed out in our NPRM, the local competition
provisions of the Act require that these economies be shared with entrants. We believe they should be
shared in away that permits the incumbent L ECs to maintain operating efficiency to further fair
compstition, and to enable the entrants to share the economic benefits of that efficiency in the form of

? Implementation of the Local Competition Provisions of the Telecommunications Act of 1996C Docket No. 96-
98, Notice of Proposed Rulemaking, FCC 96-182 (rel. Apr. 19, 1996), 61 Fed. Reg. 18311 (Apr. 25, 1996) (NPRM).

* See NPRM at para. 6.

®See NPRM at n.13.

10
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cost-based prices.® Congress aso recognized that the trangition to competition presents specid
consderations in markets served by smaller telephone companies, especialy in rurd areas.” We are
mindful of these consderations, and know that they will be taken into account by state commissons as
well.

12. The Act contemplates three paths of entry into the loca market -- the construction of new
networks, the use of unbundled elements of the incumbent's network, and resdle. The 1996 Act
requires us to implement rules that eiminate satutory and regulatory barriers and remove economic
impediments to each. We anticipate that some new entrants will follow multiple paths of entry as
market conditions and accessto capital permit. Some may enter by relying at first entirely on resale of
the incumbent's services and then gradudly deploying their own facilities. This strategy was employed
successfully by MCI and Sprint in the interexchange market during the 1970's and 1980's. Others may
use acombination of entry strategies Smultaneoudy -- whether in the same geographic market or in
different ones. Some competitors may use unbundled network eements in combination with their own
facilities to serve densdly populated sections of an incumbent LEC's service territory, while using resold
sarvices to reach customersin less densely populated areas. Still other new entrants may pursue a
sngle entry drategy that does not vary by geographic region or over time. Section 251 neither
explicitly nor implicitly expresses a preference for one particular entry strategy. M oreover, given the
likelihood that entrants will combine or ater entry drategies over time, an attempt to indicate such a
preference in our section 251 rules may have unintended and undesirable results. Rather, our obligation
in this proceeding is to establish rules that will ensure that al pro-competitive entry strategies may be
explored. Asto success or failure, we look to the market, not to regulation, for the answer.

13. We note that an entrant, such as a cable company, that constructs its own network will not
necessarily need the services or facilities of an incumbent LEC to enable its own subscribers to
communicate with each other. A firm adopting this entry srategy, however, till will need an agreement
with the incumbent LEC to enable the entrant's customers to place calls to and receive cdls from the
incumbent LEC's subscribers® Sections 251(b)(5) and (c)(2) require incumbent LECs to enter into
such agreements on just, reasonable, and nondiscriminatory terms and to trangport and terminate traffic
originating on another carrier's network under reciproca compensation arrangements. In thisitem, we
adopt rules for gates to apply in implementing these mandates of section 251 in their arbitration of
interconnection disputes, as well astheir review of such arbitrated arrangements, or a BOC's statement
of generdly available terms. We believe that our ruleswill assst the statesin carrying out their

® See NPRM at paras. 10-12.
747 U.S.C. § 251(f).

8 Seeinfra, Section IV .A.

11
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regpongibilities under the 1996 Act, thereby furthering the Act's god's of fostering prompt, efficient,
comptitive entry.

14. We a0 note that many new entrants will not have fully congructed their loca networks
when they begin to offer sarvice.® Although they may provide some of their own facilities, these new
entrants will be unable to reach dl of their customers without depending on the incumbent's facilities.
Hence, in addition to an arrangement for terminating traffic on the incumbent LEC's network, entrants
will likely need agreements that enable them to obtain wholesale prices for servicesthey wish to sl at
retail and to use at least some portions of the incumbents facilities, such aslocd loops and end office
switching faailities.

15. Congress recognized that, because of the incumbent LEC's incentives and superior
bargaining power, its negotiations with new entrants over the terms of such agreements would be quite
different from typicd commercia negotiations. Asdidinct from bilatera commercid negotiation, the
new entrant comes to the table with little or nothing the incumbent LEC needs or wants. The Satute
addresses this problem by creating an arbitration proceeding in which the new entrant may assert
certain rights, including that the incumbent's prices for unbundled network eements must be "judt,
reasonable and nondiscriminatory."*® We adopt rules herein to implement these requirements of section
251(c)(3).

D. Operational Barriers

16. The Statute a0 directs us to remove the existing operationa barriers to entering the local
market. Vigorous competition would be impeded by technica disadvantages and other handicaps that
prevent anew entrant from offering services that consumers percelve to be equa in qudity to the
offerings of incumbent LECs. Our recently-issued number portability Report and Order addressed one
of the mogt Sgnificant operationa barriers to competition by permitting cusomersto retain their phone
numbers when they change locd carriers.™

® Joint Managers Statement, S. Conf. Rep. No. 104-230, 104th Cong., 2d Sess. 113 (1996) ("Joint Explanatory
Statement") at 121.

10 See 47 U.S.C.8 251(0)(3)

* Telephone Number Portability CC Docket No. 95-116, First Report and Order and Further Notice of Progosed
Rulemaking, FCC 96-286 (rel. July 2, 1996)Number Portability Ordeg). Consistent with the 1996 Act, 47 U.S.C.
§251(b)(2), we required LECs to implement interim and long-term measures to ensure that customers can change their
local service providers without having to change their phone number. Number portability promotes competition by
making it less expensive and less disruptive for a customer to switch providers, thus freeing the customer to choose
the local provider that offers the best value.

12
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17. Closdly related to number portability is diding parity, which we address in a companion
order.”? Didling parity enables a cusomer of anew entrant to dia others with the convenience an
incumbent provides, regardless of which carrier the customer has chosen asthe loca service provider.
The history of competition in the interexchange market illudirates the critical importance of diaing parity
to the successful introduction of competition in telecommunications markets. Equa access enabled
customers of non-AT& T providers to enjoy the same convenience of dialing "1" plus the called party's
number that AT& T customers had. Prior to equal access, subscribers to interexchange carriers (I1XCs)
other than AT& T often were required to did more than 20 digits to place an interstate long-distance
cdl. Industry data show that, after equa access was deployed throughout the country, the number of
customers using M Cl and other long-distance carriersincreased significantly.*® Thus, we bdlieve that
equa access had a substantia pro-competitive impact. Diaing parity should have the same effect.

18. This Order addresses other operational barriers to competition, such as access to rights of
way, collocation, and the expeditious provisoning of resde and unbundled dements to new entrants.
The dimination of these obgtacles is essentid if there isto be afair opportunity to competein the loca
exchange and exchange access markets. As an example, customers can voluntarily switch from one
interexchange carrier to another extremely rapidly, through automated systems. This has been aboon
to competition in the interexchange market. We expect that moving cusomers from one loca carrier to
another rapidly will be essentid to fair local competition.

19. Ascompstition in the locd exchange market emerges, operationd issues may be among
the mogt difficult for the partiesto resolve. Thus, we recognize that, dong with the state commissions
and the courts, we will be called upon to enforce provisons of arbitrated agreements and our rules
relaing to these operationd barriersto entry. Because of the critical importance of diminating these
barriers to the accomplishment of the Act's pro-competitive objectives, we intend to enforce our rules
in amanner that is swift, sure, and effective. To this end we will review, with the Sates, our
enforcement techniques during the fourth quarter of 1996.

20. We recognize that during the trangtion from monaopoly to competition it is vitd that we and
the states vigilantly and vigoroudy enforce the rules that we adopt today and that will be adopted in the
future to open local markets to competition. If we fail to meet that responghility, the actions that we
take today to accomplish the 1996 Act's pro-competitive, deregulatory objectives may prove to be
ineffective.

2 NPRM paras. 202-219.

3 Federal Communications CommissionSTATISTICSOF COMMUNICATIONS COMMON CARRIERS 1994-95, at 344, Table 8.8;
Federal Communications CommissionREPORT ON LONG DISTANCE M ARKET SHARE, Second Quarter 1995, at 14, table 6
(Oct. 1995).

13
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E. Transgtion

21. We condder it vitaly important to establish a " pro-competitive, deregulatory nationa
policy framework"** for local telephony competition, but we are acutdly mindful of exising common
carrier arrangements, relationships, and expectations, particularly those that affect incumbent LECs. In
light of the timing issues described above, we think it wise to provide some appropriate trangtions.

22. Inthisregard, this Order sets minimum, uniform, nationa rules, but aso relies heavily on
dates to gpply these rules and to exercise their own discretion in implementing a pro-competitive
regime in their local telephone markets. On those issues where the need to create a factua record
digtinct to a state or to balance unique local consderationsis materia, we ask the states to develop
their own rulesthat are consstent with genera guidance contained herein. The stateswill do soin
rulemakings and in arbitrating interconnection arrangements. On other issues, particularly those related
to pricing, we facilitate the ability of states to adopt immediate, temporary decisons by permitting the
dates to set proxy prices within a defined range or subject to aceiling. We believe that some states will
find these aternatives useful in light of the strict deadlines of the law. For example, section
252(b)(4)(C) requires a sate commission to complete the arbitration of issues that have been referred
to it, pursuant to section 252(b)(1), within nine months after the incumbent loca exchange carrier
received the request for negotiation. Selection of the actua prices within the range or subject to the
caling will be for the state commission to determine. Some states may use proxies temporarily because
they lack the resources necessary to review cost studiesin rulemakings or arbitrations. Other States
may lack adequate resources to complete such tasks before the expiration of the arbitration deadline.
However, we encourage all Sates to complete the necessary work within the statutory deadline. Our
expectation is that the bulk of interconnection arrangements will be concluded through arbitration or
agreement, by the beginning of 1997. Not until then will we be able to determine more precisdy the
impact of this Order on promoting competition. Between now and then, we are eager to continue our
work with the states. In this period, as set forth earlier, we should be able to take major steps toward
implementing a new universa service sysem and far-reaching reform of interdate access. These
reforms will reflect intensve did ogue between us and the Sates.

23. Similarly, as gates implement the rules that we adopt in this order as well astheir own
decidgons, they may find it useful to consult with us, @ther formdly or informaly, regarding particular
agpects of these rules. We encourage and invite such inquiries because we believe that such
conaultations are likely to provide greater certainty to the States as they apply our rules to specific
arbitration issues and possibly to reduce the burden of expensive judicia proceedings on states. A
variety of forma and informa procedures exist under our rules for such consultations, and we may find
it helpful to fashion others as we gain additiona experience under the 1996 Act.

14 Joint Explanatory Statement at 1.

14
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F. Executive Summary
1. Scope of Authority of the FCC and State Commissions

24. The Commission concludes that sections 251 and 252 address both interstate and
intrastate aspects of interconnection, resale services, and access to unbundled elements. The 1996 Act
moves beyond the digtinction between interstate and intrastate matters that was established in the 1934
Act, and instead expands the gpplicability of national rules to historically intrastate issues, and state rules
to higtoricaly intersate issues. In the Report and Order, the Commission concludes that the states and
the FCC can craft a partnership that is built on mutual commitment to local telephone competition
throughout the country, and that under this partnership, the FCC establishes uniform nationa rules for
some issues, the states, and in some instances the FCC, adminigter these rules, and the states adopt
additiona rulesthat are critical to promoting local telephone competition. The rules that the FCC
edablishesin this Report and Order are minimum requirements upon which the states may build. The
Commission aso intends to review and amend the rules it adopts in this Report and Order to take into
account competitive developments, Sates experiences, and technologica changes.

2. Duty to Negotiate in Good Faith

25. Inthe Report and Order, the Commission establishes some nationd rules regarding the
duty to negotiate in good faith, but concludes that it would be futile to try to determine in advance every
possible action that might be incongstent with the duty to negotiate in good faith. The Commission aso
concludes that, in many ingtances, whether a party has negotiated in good faith will need to be decided
on acase-by-case basis, in light of the particular circumstances. The Commission notes that the
arbitration process st forth in section 252 provides one remedy for failing to negotiate in good faith.
The Commission aso concludes that agreements that were negotiated before the 1996 Act was
enacted, including agreements between neighboring LECs, must be filed for review by the sate
commisson pursuant to section 252(a). If the state commission approves such agreements, the terms
of those agreements must be made available to requesting telecommunications carriers in accordance
with section 252(i).

3. | nter connection

26. Section 251(c)(2) requires incumbent LECs to provide interconnection to any requesting
telecommunications carrier a any technicaly feasible point. The interconnection must be at least equa
in qudity to that provided by the incumbent LEC to itsdlf or its affiliates, and must be provided on rates,
terms, and conditions that are just, reasonable, and nondiscriminatory. The Commission concludes that
the term "interconnection” under section 251(c)(2) refers only to the physicd linking of two networks
for the mutua exchange of treffic. The Commission identifiesaminimum st of five "technicdly feesble’
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points a which incumbent LECs must provide interconnection: (1) the line Sde of aloca switch (for
example, a the main digtribution frame); (2) the trunk sde of aloca switch; (3) the trunk
interconnection points for a tandem switch; (4) centra office cross-connect points, and (5) out-of-band
ggndling facilities, such as sgndling transfer points, necessary to exchange traffic and access cdl-
related databases. In addition, the points of access to unbundled elements (discussed below) are also
technicaly feasible points of interconnection. The Commisson finds that tedecommunications carriers
may request interconnection under section 251(c)(2) to provide telephone exchange or exchange
access sarvice, or both. If the request isfor such purpose, the incumbent LEC must provide
interconnection in accordance with section 251(c)(2) and the Commission's rules thereunder to any
telecommunications carrier, including interexchange carriers and commercia mobile radio service
(CMRS) providers.

4. Accessto Unbundled Elements

27. Section 251(c)(3) requires incumbent L ECs to provide requesting telecommunications
carriers nondiscriminatory access to network eements on an unbundled basis at any technicaly feasible
point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory. In the Report
and Order, the Commission identifies a minimum set of network eements that incumbent LECs mugt
provide under this section. States may require incumbent LECs to provide additiona network eements
on an unbundled bass. The minimum set of network dements the Commission identifiesare: locd
loops, loca and tandem switches (including al vertical switching features provided by such switches),
interoffice transmisson facilities, network interface devices, sgndling and call-related database facilities,
operations support systems functions, and operator and directory assstance facilities. The Commission
concludes that incumbent LECs must provide nondiscriminatory access to operations support systems
functions by January 1, 1997. The Commission concludes that access to such operations support
systemsis critica to affording new entrants a meaningful opportunity to compete with incumbent LECs.
The Commission aso concludes that incumbent LECs are required to provide access to network
elementsin amanner that dlows requesting carriers to combine such eements as they choose, and that
incumbent LECs may not impose retrictions upon the uses to which requesting carriers put such
network elements.

5. M ethods of Obtaining I nter connection and Accessto Unbundled Elements

28. Section 251(c)(6) requires incumbent LECs to provide physica collocation of equipment
necessary for interconnection or access to unbundled network eements at the incumbent LEC's
premises, except that the incumbent LEC may provide virtua collocation if it demongirates to the Sate
commission that physica collocation is not practical for technical reasons or because of space
limitations. The Commission concludes that incumbent LECs are required to provide for any technicaly
feasble method of interconnection or access requested by atelecommunications carrier, including
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physical collocation, virtua collocation, and interconnection a meet points. The Commission adopts,
with certain modifications, some of the physical and virtua collocation requirements it adopted earlier in
the Expanded I nterconnection proceeding. The Commission aso establishes rulesinterpreting the
requirements of section 251(c)(6).

6. Pricing M ethodologies

29. The 1996 Act requires the states to set prices for interconnection and unbundled eements
that are cost-based, nondiscriminatory, and may include areasonable profit. To help the states
accomplish this, the Commission concludes that the state commissions should set arbitrated rates for
interconnection and access to unbundled eements pursuant a forward-looking economic cost pricing
methodology. The Commisson concludes that the prices that new entrants pay for interconnection and
unbundled dements should be based on the local telephone companies Tota Service Long Run
Incremental Cogt of a particular network eement, which the Commission cdls“Tota Element Long-
Run Incremental Cost” (TELRIC), plus a reasonable share of forward-looking joint and common costs.
States will determine, among other things, the appropriate risk-adjusted cost of capital and depreciation
rates. For Satesthat are unable to conduct a cost study and apply an economic costing methodology
within the gatutory time frame for arbitrating interconnection disputes, the Commission establishes
default cellings and ranges for the states to gpply, on an interim bas's, to interconnection arrangements.
The Commisson establishes a default range of 0.2-0.4 cents per minute for switching. For tandem
switching, the Commission establishes a default ceiling of 0.15 cents per minute. The Order dso
edtablishes default ceilings for the other unbundled network eements.

7. Access Chargesfor Unbundled Switching

30. Nothing in this Report and Order dters the collection of access charges paid by an
interexchange carrier under Part 69 of the Commission's rules, when the incumbent LEC provides
exchange access service to an interexchange carrier, elther directly or through service resde. Because
access charges are not included in the cost-based prices for unbundled network elements, and because
certain portions of access charges currently support the provison of universal service, until the access
charge reform and universal service proceedings have been completed, the Commission continues to
provide for a certain portion of access charge recovery with respect to use of an incumbent LEC's
unbundled switching eement, for a defined period of time. Thiswill minimize the possibility thet the
incumbent LEC will be able to "double recover,” through access charges, the facility cogts that new
entrants have dready paid to purchase unbundled eements, while preserving the status quo with
respect to subsidy payments. Incumbent LECs will recover from interconnecting carriers the carrier
common line charge and a charge equd to 75% of the trangport interconnection charge for dl interstate
minutes traversing the incumbent LECs loca switches for which the interconnecting carriers pay
unbundled network element charges. This aspect of the Order expires a the earliest of: 1) June 30,
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1997; 2) the effective date of final decisons by the Commission in the universal service and access
reform proceedings, or 3) if the incumbent LEC isa Bdl Operating Company (BOC), the date on
which that BOC is authorized under section 271 of the Act to provide in-region interLATA service, for
any given date.

31. For agmilar limited period, incumbent LECs may charge the same portions of any
intrastate access charges comparable to the carrier common line charge (CCL C) and the transport
interconnection charge (TIC), aswdl as any exigting explicit universa service support mechanisms
based on intrastate access charges. During this period, incumbent LECs may continue to recover such
revenues from purchasers of unbundled loca switching eements that use those elements to originate or
terminate intragtate toll calls for end user customers they win from incumbent LECs. These date
mechanisms must end on the earlier of: (1) June 30, 1997; (2) the effective date of a Sate commisson
decison that an incumbent LEC may not assess such charges, and (3) if the incumbent LEC that
receives the access charge revenuesis a BOC, the date on which that BOC is authorized under section
271 of the 1996 Act to offer in-region interLATA service. The last end date will gpply only to the
recovery of charges in those states in which the BOC is authorized to offer interLATA sarvice.

8. Resale

32. The 1996 Act requires dl incumbent LECs to offer for resale any telecommunications
service that the carrier provides at retail to subscribers who are not telecommunications carriers.
Resde will be an important entry strategy both in the short term for many new entrants as they build out
their own facilities and for smal businesses that cannot afford to compete in the local exchange market
by purchasing unbundled dements or by building their own networks. State commissons must identify
marketing, billing, collection, and other costs that will be avoided or that are avoidable by incumbent
LECswhen they provide services wholesale, and calculate the portion of the retail rates for those
sarvicesthat is attributable to the avoided and avoidable costs. The Commission identifies certain
avoided costs, and the application of this definition isleft to the Sates. If a Sate elects not to implement
the methodology, it may eect, on an interim basis, a discount rate from within a default range of
discount rates established by the Commission. The Commisson establishes a default discount range of
17-25% off retail prices, leaving the states to set the specific rate within that range, in the exercise of
their discretion.

9. Requesting Telecommunications Carriers
33. The Commission concludes that, to the extent that a carrier is engaged in providing for a
feelocd, interexchange, or internationa basic services directly to the public or to such classes of users

asto be effectively available directly to the public, the carrier is a"telecommunications carrier,” and is
thus subject to the requirements of section 251(a) and the benefits of section 251(c). The Commisson
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concludes that CM RS providers are telecommunications carriers, and that private mobile radio service
(PMRS) providers generdly are not telecommunications carriers, except to the extent that a PMRS
provider uses excess cagpacity to provide loca, interexchange, or international services for afee directly
to the public. The Commission aso concludes that, if acompany provides both telecommunications
services and information services, it must be classfied as atelecommunications carrier.

10. Commercial M obile Radio Service

34. The Commission concludesthat LECs are obligated, pursuant to section 251(b)(5) and the
corresponding pricing standards of section 252(d)(2) to to enter into reciprocal compensation
arrangements with CM RS providers, including paging providers, for the trangport and termination of
traffic on each other's networks. The Commission concludes that many CM RS providers (oecificaly
cdlular, broadband PCS and covered specialized mobile radio (SMR) providers) offer telephone
exchange sarvice and exchange access, and that incumbent LECs therefore must make interconnection
available to these CMRS providersin conformity with sections 251(c) and 252. The Commisson
concludes that CM RS providers should not be classfied as LECs at thistime. The Commisson dso
concludesthat it may apply section 251 and 252 to LEC-CM RS interconnection. By opting to
proceed under sections 251 and 252, the Commisson is not finding that section 332 jurisdiction over
interconnection has been repeded by implication, and the Commission acknowledges that section 332,
in tandem with section 201, is a basis for jurisdiction over LEC-CM RS interconnection.

11.  Transport and Termination

35. The 1996 Act requires that charges for trangport and termination of traffic set based on
“additiona cost.” The Commission concludes that State commissions, during arbitrations, should set
symmetrica prices based on the loca telephone company's forward-looking economic costs. The Sate
commissions would use the TEL RIC methodology when establishing rates for trangport and
termination. The Commission establishes a default range of 0.2-0.4 cents per minute for end office
termination for states which have not conducted a TELRIC cost study. The Commission finds
ggnificant evidence in the record in support of the lower end of the range. In addition, the Commisson
finds that additiona reciproca charges could apply to termination through a tandem switch. The default
celling for tandem switching is 0.15 cents per minute, plus applicable charges for transport from the
tandem switch to the end office. Each state opting for the default approach for alimited period of time,
may sdlect arate within that range.

12.  Accessto Rights of Way

36. The Commisson amends its rules to implement the pole atachment provisons of the 1996
Act. Specificaly, the Commission establishes procedures for nondiscriminatory access by cable
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televison systems and telecommunications carriers to poles, ducts, conduits, and rights-of-way owned
by utilitiesor LECs. The Order includes severd specific rules aswel as a number of more generd
guidelines designed to facilitate the negotiation and mutua performance of fair, pro-competitive access
agreements without the need for regulatory intervention. Additionaly, an expedited dispute resolution is
provided when good faith negotiations fail, as are requirements concerning modifications to poles,

ducts, conduits, and rights-of-way and the alocation of the cogts of such modifications.

13.  ObligationsImposed on non-incumbent LECs

37. The Commission concludes that sates generaly may not impaose on non-incumbent LECs
the obligations set forth in section 251(c) entitled, "Additional Obligations on Incumbent Loca
Exchange Carriers™  Section 251(h)(2) sets forth a process by which the Commisson may decide to
treat LECs asincumbent LECs, and state commissions or other interested parties may ask the
Commission to issue arule, in accordance with section 251(h)(2), providing for the treetment of aLEC
asan incumbent LEC. In addition to this Report and Order, the Commission addresses in separate
proceedings some of the obligations, such as diding parity and number portability, that section 251(b)
imposeson dl LECs.

14.  Exemptions, Suspensions, and M odifications of Section 251 Requirements

38. Section 251(f)(1) provides for exemption from the requirements in section 251(c) for rura
telephone companies (as defined by the 1996 Act) under certain circumstances. Section 251(f)(2)
permits LECs with fewer than 2 percent of the nation’s subscriber lines to petition for sugpension or
modification of the requirements in sections 251(b) or (c). In the Report and Order, the Commission
edablishes a very limited set of rulesinterpreting the requirements of section 251(f). For example, the
Commission finds that LECs bear the burden of proving to the state commission that a suspension or
modification of the requirements of section 251(b) or (c) isjudtified. Rura LECs bear the burden of
proving that continued exemption of the requirements of section 251(c) is judtified, once a bonafide
request has been made by a carrier under section 251. The Commission aso concludes that only
LECsthat, at the holding company level, have fewer than 2 percent of the nation's subscriber lines are
entitled to petition for sugpension or modification of requirements under section 251(f)(2). For the most
part, however, the states will interpret the provisons of section 251(f) through rulemaking and
adjudicative proceedings, and will be responsible for determining whether aLEC in a particular ingtance
is entitled to exemption, suspension, or modification of section 251 requirements.

15. Commisson ResponsbilitiesUnder Section 252

39. Section 252(€)(5) requires the Commission to assume the state's responsibilities under
section 252 if the state "fails to act to carry out its responghbility” under that section. In the Report and
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Order, the Commission adopts a minimum set of rules that will provide notice of the sandards and
procedures that the Commisson will useif it has to assume the responghility of a state commission
under section 252(€)(5). The Commission concludes that, if it arbitrates agreements, it will use a"fina
offer" arbitration method, under which each party to the arbitration proposes its best and find offer, and
the arbitrator chooses among the proposals. The arbitrator could choose a proposal in its entirety, or
could choose different parties proposals on an issue-by-issue basis. In addition, the parties could
continue to negotiate an agreement after they submit their proposals and before the arbitrator makes a
decison.

40. Section 252(i) of the 1996 Act requires that incumbent LECs make available to any
requesting telecommunications carrier any individua interconnection, service, or network eement on the
same terms and conditions as contained in any agreement gpproved under Section 252 to which they
are apaty. The Commission concludesthat section 252(i) entitles al carriers with interconnection
agreements to "mogt favored nation” status regardless of whether such aclauseisin their agreement.
Carriers may obtain any individua interconnection, service, or network eement under the same terms
and conditions as contained in any publicly filed interconnection agreement without having to agree to
the entire agreement. Additiondly, carriers seeking interconnection, network elements, or services
pursuant to section 252(i) need not make such requests pursuant to the procedures for initia section
251 requedts, but instead may obtain access to agreement provisons on an expedited basis.
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1. SCOPE OF THE COMMISSION'SRULES

41. Inimplementing section 251, we conclude that some nationd rules are necessary to
promote Congresss goals for a national policy framework and serve the public interest, and that states
should have the mgor responghility for prescribing the specific terms and conditions that will lead to
compstition in local exchange markets. Our approach in this Report and Order has been a pragmatic
one, consgstent with the Act, with respect to this alocation of responsbilities. We believe that the steps
necessary to implement section 251 are not appropriately characterized as a choice between specific
nationa rules on the one hand and substantial state discretion on the other. We adopt nationd rules
where they facilitate adminigtration of sections 251 and 252, expedite negotiations and arbitrations by
narrowing the potentia range of disoute where appropriate to do o, offer uniform interpretations of the
law that might not otherwise emerge until after years of litigation, remedy sgnificant imbaancesin
bargaining power, and establish the minimum requirements necessary to implement the nationwide
competition that Congress sought to establish. Thisis consstent with our obligation to "complete all
actions necessary to establish regulations to implement the requirements' of section 251.** Some of
these rules will be reatively self-executing. In many ingtances, however, the rules we establish cal on
the states to exercise sgnificant discretion and to make critical decisons through arbitrations and
development of state-specific rules. Over time, we will continue to review the dlocation of
responghbilities, and we will redllocate them if it gppears that we have ingppropriately or inefficiently
designated the decisonmaking roles.

42. The decisonsin this Report and Order, and in this Section in particular, benefit from
vauable ingghts provided by states based on their experiences in establishing rules and taking other
actions intended to foster local competition. Through forma comments, ex parte meetings, and open
forums™ state commissioners and their staffs provided extensive, detailed information to us regarding
difficult or complex issues that they have encountered, and the various approaches they have adopted
to address those issues. Information from the states highlighted both differences among communities
within states, aswell as smilarities among states. Recent ate rules and orders that take into account
the local competition provisons of the 1996 Act have been particularly helpful to our deliberations
about the types of nationd rules that will best further the statute's goal of encouraging local telephone

1547 U.S.C. § 251(d)(1).

¢ public forum held on March 15, 1996, by FCC's Office of General Counsel to discuss interpretation of sections 251
and 252 of the Telecommunications Act of 1996; public forum held on July 9, 1996, by FCC's Common Carrier Bureau
and Office of General Counsel to discuss implementation of section 271 of the Telecommunications Act of 1996.
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competition.”” These date decisions dso offered ussful insightsin determining the extent to which the
Commisson should et forth uniform nationd rules, and the extent to which we should ensure that states
can impose varying requirements. Our contact with state commissioners and their saffs, aswell as
recent state actions, make clear that states and the FCC share acommon commitment to cresting
opportunities for efficient new entry into the local telephone market. Our experience in working with
date commissions since passage of the 1996 Act confirms that we will achieve that god most
effectively and quickly by working cooperatively with one another now and in the future as the country’s
emerging competition policy presents new difficulties and opportunities.

43. We dso received helpful advice and assstance from other government agencies, including
the Nationd Telecommunications and Information Adminigtration (NTIA), the Department of Jugtice,
and the Department of Defense about how nationa rules could further the public interest. 1n addition,
comments from industry members and consumer advocacy groups helped us understand better the
varying and competing concerns of consumers and different representatives of the telecommunications
industry. We benefitted aswel by discovering that there are certain matters on which thereis
subgtantia agreement about the role the Commission should play in establishing and enforcing
provisions of section 251.

A. Advantages and Disadvantages of National Rules
1. Background
44, Section 251(d)(2) ingtructs the Commission, within Six months after the enactment of the

1996 Act (that is, by August 8, 1996), to "establish regulations to implement the requirements of
[section 251]."*8 In addition, section 253 requires the Commission to preempt the enforcement of any

" See, e.g., Petition of AT& T for the Commission to Establish Resale Rules, Rates, Terms and Condition and the
Initial Unbundling of Services, Docket No. 6352-U (Georgia Commission May 29, 1996); AT& T Communications of
[llinais, Inc.et al ., Petition for a Total Local Exchange Wholesale Service Tariff from lllinois Bell Telephone
Company, Nos. 95-0458 and 95-0531 (consol.) (Illinois Commission June 26, 1996); Hawaii Administrative Rules, Ch.
6-80, "Competition in Telecommunications Services," (Hawaii Commission May 17, 1996); Public Utilities
Commission of Ohio Case No. 95-845-TP-COI (Local Competition) (Ohio Commission June 12, 1996) and
Implementation of the M ediation and Arbitration Provisions of the Federal Telecommunications Act of 1996, Case
No. 96-463-TP-UNC (Ohio Commission May 30, 1996); Proposed Rules regarding Implementation of 8§ 40-15-161
seq. Requirements relating to Interconnection and Unbundling, Docket No. 95R-556T (Colorado Commission Apiril
25, 1996) (one of a series of Orders adopted by the Colorado Commission in response to the local competition
provisions of the 1996 Act); Washington Utilities and Transportation Commission, Fifteenth Supplemental Order,
Decision and Order Rejecting Tariff Revisions, Requiring Refiling, Docket No. UT-950200 (Wasnington Commission
April 1996).

47 U.S.C. § 251(d)(1). The Commission'simplementing rules should be designed "to accelerate rgf)idly private
sector deployment of advanced telecommunications and information technologies and services to all Americans by
opening all telecommunications markets to competition.” Joint Explanatory Statement at 1.
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date or local satute, regulation, or lega requirement that “prohibit[s] or [has] the effect of prohibiting
the ability of any entity to provide any interstate or intrastate telecommunications service" *°

45. Inthe NPRM, we stated our belief that we should implement Congresss goal of a pro-
comptitive, de-regulatory, national policy framework by adopting national rules that are designed to
secure the full benefits of competition for consumers, with due regard to work aready done by the
states.®® We sought comment on the extent to which we should adopt explicit nationd rules, and the
extent to which permitting variations among states would further Congresss pro-competitive goas.#
We anticipated that we would rely on actions some states have aready taken to address
interconnection and other issues related to opening local markets to competition. In the NPRM, we st
forth some of the benefits that would likely result from implementing explicit nationa rules, and some of
the benefits that would likely result from dlowing variaions among states. ?

2. Comments

46. The parties recommend a broad spectrum of approaches with respect to the scope and
detail of Commission regulations. The vast mgjority of potentia loca competitors, such as
interexchange carriers (1X Cs), competitive access providers (CAPs), and cable operators, assert that
the Commission should adopt clear and explicit national standards that will serve as the backdrop for
negotiaions and will establish minimum requirements for arbitrated agreements.” Other parties,
including federa agencies, consumer groups, and equipment manufacturers, aso support explicit
nationd rules** These parties contend that explicit national standards are useful, or even criticd, to
achieving the pro-competitive gods enunciated by Congress.

47. Parties supporting explicit nationd rules assert that nationa standards will give incumbent
LECsan incentive to negotiate if the nationd rules would subject the incumbents to less advantageous

1947 U.S.C. § 253(a) and (d).

* NPRM at para. 26 €iting Joint Explanatory Statementat 1).
2 NPRM at paras. 27, 35.

2 NPRM at paras. 30-33.

* See, e.g, AT& T comments at 3; MCI comments at 4-6; Sprint comments at 4-6; M FS comments at 5-6; Jones
Intercable comments at 11, 13; Cable & Wirelesscomments at 6-7; LCI comments at 2, 13; TCC comments at 5-6;
Hyperion comments at 6; Ad Hoc Telecommunications Users Committee comments at 3-10; LDDS reply at 4.

% See, e.g., SBA comments at 4; Ohio Consumers' Counsel comments at 2-3; DoJ comments at 5-8; L ucent comments
at 3; Frontier reply at 7; IDCMA reply at 2-9; NTIA reply at 3; National Association of the Deaf reply at 1-3; Texas
Public Utility Counsel reply at 2.
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terms than they otherwise would be likely to negotiate.® Other advantages of national standards,
according to these parties, include: reducing the likelihood of potentialy inconsstent determinations by
state commissions and courts,® and reducing burdens on new entrants that seek to provide serviceon a
regiond or nationa basis by limiting their need for separate network configurations and marketing
drategies, and by increasing predictability.” Asaresult, they assart, new entrants would have greater
access to capital necessary to develop competing services.® Parties state that collectively, these
advantages demondrate that nationd standards will foster competition more quickly than regulations
developed on a state-by-state basis.® In addition, some parties contend that clear national standards
aso will assg both the gates in arbitrating and reviewing agreements within the time frames st forth in
section 252 and the FCC in arbitrating agreements under section 252(e)(5) where states have failed to
act, and in reviewing BOC applications to enter in-region interlLATA markets pursuant to section
271.* Some parties tha favor strong nationd rules caution againgt prematurely dismantling consumer

% See, e.g, AT& T comments at 6-8 (noting that thisis particularly true for non-BOC incumbent LECs, such as SNET
and GTE, which already haveinterLATA authority and have no reason to comply with section 251); Cable &
Wireless comments at 7-9; Hyperion comments at 7; MFS comments at 5-6; Teleport comments at 14-17 (vague
standards will allow incumbents to adopt a"take it or leaveit" approach); TCC comments at 5-7; Comcast reply at 5;
CompTel reply at 7; LDDSreply at 3-4; NTIA reply at 3; PageNet reply at 4ee also Citizens Utilitiescommentsat 5
(FCC should establish minimum standards sufficient to equalize bargaining power between incumbents and new
entrants); Cox comments at 10; Excel comments at 2-3But see, eé?, Ameritech comments at 7-9 (incumbent LECs do
not have vastly superior bargaining power, and cannot unilaterally impose terms upon other parties); PacTel
comments at 6; USTA comments at 6 n.9 (the NPRM overstates the bargaining power of incumbent LECs; in
particular, non-BOC LECs may have less bargaining power than | XCs, cable companies, or competitive access
providers); USTA reply at 2-4; Bell Atlantic reply at 3.

2% ALTS comments at 2-4; ACSI comments at 4; AT& T comments at 9-10; Cox comments at 22-23; DoJ comments at
12; Frontier comments at 6; GSA/DoD comments at 4-5; TIA comments at 5; M Cl comments at 4-6 (differing rules will
make it difficult to develop arational national policy); TCC comments at 7-8, 13 (federal rules will eliminate the need
for new entrantsto expend resources fighting the same battle in 50 statesgccord Cable & Wireless comments at 10
(even 50 excellent plans are not optimal if they are 50 different plans).

Z AT& T comments at 9; Cable & Wireless comments at 6-9 (cost efficiencies of national networks are substantial);
Excel comments at 2; Hyperion comments at 5; GST comments at 2; Jones Intercable commentsat 11; Ohio
Consumers' Counsel comments at 3; SBA comments at 4 (national ruleswill particularly help small competitors);
Sprint comments at 3; TCC comments at 7-8; ACSI reply at &ee also Intermedia comments at 3 (national uniform
standards are necessary to resolve the many regulatory, technical and operational questions that accompany
interconnection to incumbent LEC networks); Lucent comments at 3 (national standards will promote industry
growth and assi st telecommunications equipment vendors); SDN Users Association comments at 2; International
Communications Assn comments at 3.

2 ALTS comments at 2-4; GSA/DoD comments at 4-5; M Cl comments at 4-@ut see GTE reply at 6 (uniform federal
rules will not affect the ability of large, financially well-positioned entities like AT& T to obtain capital).

2 See, e.g., ALTS comments at 2-4; Competition Policy Institute comments at 10; DoJ comments at 13-15 (asingle set
of rules can be created faster than 50 different sets).

3 Ad Hoc Telecommunications Users Committee comments at 9-10; AT& T comments at 8-9, 11; Cable & Wireless
comments at 7-9; CompTel comments at 22; Excel comments at 2.
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protection rules and relying instead on competitive market conditions that do not yet exist.®* Many
commercia mobile radio service (CMRYS) providers contend that nationd rules governing LEC-CMRS
interconnection are necessary to foster development of a ubiquitous, nationwide network. *

48. Some date regulatory commissions advocate explicit nationa standards, at least in some
areas. For example, the M assachusetts Commission states that the FCC can and should establish
nationd rules in implementing section 251, except in the area of pricing.* The Kentucky Commission
assarts that uniform nationd rules for market entry are necessary to ensure successful local competition,
and that nationa pricing principles will aid gates in setting rates during the arbitration processand in
reviewing BOC statements of generdly available terms* The North Dakota Commission asserts that,
while some states may not need federa support, specific standards would provide a necessary and
ggnificant benefit for North Dakota, in light of its limited resources to implement a pro-competitive
regulatory regime.®* The Illinois Commission states that minimum nationd rules are amgjor step toward
competitive markets, but that states should be permitted to implement and enforce additiona rules.*

49. Some parties contend that nationa rules are particularly important for small competitors
entry into loca markets.® Barriers to market entry, which cause delay, raise transactiona costs, or
otherwise impose economicaly inefficient condraints, are particularly threstening to small competitors,
according to the Smdl Business Adminigration. Moreover, the Smal Busness Adminigtration

% See, e.g., Competition Policy Institute reply at 2, 11.
% See, e.g., Vanguard commentsin CC Docket No. 95-185 at 26; Centennial comments in CC Docket No. 95-185 at 31.

% Mass. Commission comments at 4-5. What, if any, rules the Commission should, as both alegal and policy matter,
adopt with respect to pricing is addressed separately imfra, Section [1.D.

3 K entucky Commission comments at 3-4. Section 252(f) permitsaBOC to file for review by a state commission a
statement of terms and conditions that the BOC offersto comply with the regulations of section 251 and the
regulations thereunder. A BOC may be permitted to provide in-region interLATA serviceif, ten months after
enactment of the 1996 Act, no carrier has requested access and interconnection (as described in section 271(c)(1)(A))
and the BOC has a statement of generally available terms and conditions that a state commission has approved or
permitted to take effect. See also K ansas Commission comments at 4-5 (national _ .
Interconnection standards to enable inter-company provisioning and national performance standards will facilitate
negotiations and reduce the incumbent's negotiating advantage).

% North Dakota Commission comments at 1-2see also Illinois Commission comments at 9-10 (minimum federal
standards will give direction to states, will help create consistency among states, and will serve asamajor step in the
transition toward a competitive market, but states should be able to augment and build upon national standards).

% |llinois Commission comments at 9-10.

%" Seg, e.g., SBA comments at 3-4.
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contends that the needs of small competitors deserve specia consideration, because they are likely to
fill niche market needs that larger competitors typically overlook.*®

50. Other commenters oppose explicit nationd rules, or seek sgnificant limits on the scope and
detail of FCC requirements. The mgjority of State commissions and incumbent LECs advocate that the
Commission establish generd, broad regulations or guidelines, and leave substantiad opportunity for the
parties to negotiate specific terms,* with the states to establish specific requirementsif the parties
cannot reach agreement.® BellSouth urges the Commission merdly to codify the language of the 1996
Act*

51. Partiesthat oppose explicit national standards assert that they are contrary to the Act,*
could impede the development of local competition,* and will undermine progressive actions dready
taken by states® They also assart that states should be given the opportunity to experiment with
different approaches intended to promote local competition,” and that technical, economic, geographic,

¥ 1d; accord, e.g, Richard N. Koch comments at 1-2; ATSI reply at 7-8Contra, e.g, Colorado Ind. Tel. Assn
comments at 2-3; GVNW comments at 2; NARUC comments at 8; Joint Consumer Advocates reply at 5-6 (national
standards will be particularly burdensome for small or rural LECs, and will make it difficult for "niche" providersto
succeed); Rural Tel. Coalition comments at 4-8.

39 Ameritech comments at 6; Bell Atlantic comments at 2-3; Georgia Commission comments at 3-5; Illinois
Commission comments at 13; Lincoln Tel. comments at 3-4; Rural Tel. Coalition comments at 2; South Carolina
Commission comments at 2-3; SBC comments at 4-5, 19-21; TDS comments at 3 (Congress evinced a preference for
voluntarily negotiated agreements and the FCC should not try to alter the Act's mechanisms for transitioning to
competition); USTA comments at 6; Ohio Consumers' Counsel reply at 3.

40 See, e.g, USTA comments at 6-8; Alabama Commission comments at 10; Ameritech comments at 4, 6; Bell Atlantic
comments at 1-2; lowa Commission comments at 2, 4; NARUC comments at 4, 22-24; |daho Commission comments at
2-4; North Carolina Commission Staff comments at 10-11; Oklahoma Commission comments at 1-3; Puerto Rico Tel.
comments at 3-4;accord Alliance for Public Technology comments at 8-10; CFA/CU comments at 4-5; Rural Tel.
Coalition comments at 2, 6; TDS comments at 3; Texas Commission comments at 4-5.

4 BellSouth comments at 3-5.

42 Alaska Tel. Assn comments at 2; Ameritech comments at 9; Bell Atlantic comments at 2-3; GTE comments at 12-14;
Puerto Rico Tel. comments at 2-3; Rural Tel. Coalition comments at 2, 6; SBC comments at 8-10, 18-19.

43 Ad Hoc Coalition of Corporate Telecommunications M anagers comments at 2; Bell South comments at 3-5; District
of Columbia Commission comments at 11-12; Georgia Commission comments at 2; Maryland Commission comments
at 2-3; Oregon Commission comments at 7, 25; PacTel comments at 1-3; California Commission reply ats@e also
[llinois Commission comments at 9-10 (overly extensive federal regulation could inhibit competition by restricting a
state's ability to respond to technological and market developments and regional differencess).

44 Connecticut Commission comments at 8-9; GTE comments at 10; Maryland Commission comments at 5-6, 12;
MECA commentsat 11-12; Municipal Utilities comments at 6-8, North Carolina Commission Staff comments at 9-10;
Oregon Commission comments at iv, 7; PacTel comments at 1-3; Washington Commission comments at 1-2.

4 See, e.g., Alliance for Public Technology comments at 8-10; Florida Commission comments at 2-3, 6; New Y ork
Commission comments at 18-19; Pennsylvania Commission commentsat 17; TDS comments at 11.
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and demographic variations require tailored responses by state commissions.*® For example, GTE
dates that, "[i]n redlity, each loca market is different -- some are flat, others are hilly or mountainous,
some are densaly populated, others are suburban or rurd; some have state-of-the-art technology,
others retain older facilities, some possess a temperate climate, others suffer harsh sorms, some are
wedlthy, others are poor; some have a high proportion of business customers, others are predominantly
resdentid."*” Many parties counter that geographic differences do not merit state-specific rules instead
of nationd rules® They contend that the differences cited by GTE exist among different locales, but
that many states include most of these variations within their borders.*

52. State commissons and incumbent LECs rgect the suggestion that the FCC isrequired to
impose nationaly uniform requirementsin order to achieve Congresss goas. For example, in support
of itscam that Congress did not intend nationd uniformity, the New Y ork Commission cites the fact
that agreements may be negotiated without reference to the Commission's regulations under section
251(b) and (c), and that under section 251(d)(3), states may impose rules consistent with the Act.*®

3. Discussion

53. Comments and ex parte discussons with state commission representatives have convinced
us that we share with states acommon god of promoting competition in loca exchange markets. We
conclude that states and the FCC can craft aworking relationship that is built on mutual commitment to
loca service competition throughout the country, in which the FCC establishes uniform, nationd rules
for some issues, the states and the FCC administer these rules, and the states adopt other critically
important rules to promote competition. In implementing the nationa rules we adopt in this Report and
Order, gates will help to illuminate and develop innovative solutions regarding many complex issues for
which we have not attempted to prescribe nationa rules at thistime, and states will adopt specific rules
that take into account local concerns. In this Report and Order, and in subsequent actions we intend to

¢ See, e.g,, District of Columbia Commission comments at 7; North Carolina Commission comments at 2-8; Wyoming
Commission comments at 4-5 (Wyoming is rural and sparsely populated, and has among the highest costsin the
country, but residents in both cities and rural areas require access to sophisticated services; it cannot "afford to be
subjected needlessly to the problems which models designed to address other people's problems would cause").

47 GTE comments at 7-8.

“8 ALTS comments at 4 (aside from universal service issues that are being addressed by a Joint Board in a separate
proceeding, there are no unique policy concerns that states need to address or that would be endangered by
national rules); Cable & Wirelesscomments at 9; DoJcomments at 13-15; GCI comments at 4; M CI comments at 4-6
(networks are not designed on a state-specific basis); Jones Intercable comments at 12; Cox reply at 4 n.8.

4 See, e.g, AT& T comments at 12.

% New Y ork Commission comments at 12-13see also M aryland Commission comments at 9, 13, 20; Washington
Commission comments at 7-8 (referencing section 252(e)(3)); Rural Tel. Coalition reply at 6.
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take, we have and will continue to seek guidance from various states that have taken the lead in
establishing pro-competitive requirements.® Virtualy every decision in this Report and Order borrows
from decisons reached at the state level, and we expect this close association with and reliance on the
dates to continue in the future. We therefore encourage states to continue to pursue their own pro-
compstitive policies. Indeed, we hope and expect that this Report and Order will foster an interactive
process by which a number of policies consstent with the 1996 Act are generated by States.

54. Wefind that certain nationd rules are consstent with the terms and the goals of the Satute.
Section 251 sets forth anumber of rights with respect to interconnection, resale services, and
unbundled network eements. We conclude that the Commission should define a least certain minimum
obligations that section 251 requires, respectively, of al telecommunications carriers, LECs, or
incumbent LECs. For example, as discussed in more detail below, we conclude that it is reasonable to
identify aminimum number of network dements that incumbent LECs must unbundle and make
avallable to requesting carriers pursuant to the standards set forth in sections 251(c) and (d), while dso
permitting states to go beyond that minimum list and impose additiona requirements that are congstent
with the 1996 Act and the FCC'simplementing rules. We find no bads for permitting an incumbent
LEC in some dates not to make available these minimum technically feasble network dements that are
provided by incumbent LECsin other dates. We point out, however, that a uniform rule does not
necessarily mean uniform results. For example, anationd pricing methodology takes into account local
factors and inputs, and thus may lead to different pricesin different Sates, and different regions within
dates. In addition, parties that voluntarily negotiate agreements need not comply with the requirements
we establish under sections 251(b) and (c), including any pricing rules we adopt.>* We intend to
review on an ongoing basis the rules we adopt herein in light of competitive developments, ates
experiences, and technological changes.

55. Wefind that incumbent L ECs have no economic incentive, independent of the incentives
et forth in sections 271 and 274 of the 1996 Act, to provide potentia competitors with opportunities
to interconnect with and make use of the incumbent LEC's network and services. Negotiations
between incumbent LECs and new entrants are not analogous to traditional commercia negotiaionsin
which each party owns or controls something the other party desires. Under section 251, monopoly
providers are required to make available their facilities and services to requesting carriers that intend to
compete directly with the incumbent LEC for its customers and its control of the local market.
Therefore, athough the 1996 Act requires incumbent LECs, for example, to provide interconnection
and access to unbundled elements on rates, terms, and conditions that are just, reasonable, and

%1 We also expect to rely heavily on state input and experience in other FCC proceedings, such as access reform and
petitions concerning BOC entry into in-region interLATA markets.

52 47 U.S.C. § 252(3)(1).
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nondiscriminatory, incumbent LECs have strong incentives to resst such obligations. The inequdlity of
bargaining power between incumbents and new entrants militates in favor of rules that have the effect of
equalizing bargaining power in part because many new entrants seek to enter nationd or regiona
markets. Nationa (as opposed to state) rules more directly address these competitive circumstances.

56. We emphasize that, under the statute, parties may voluntarily negotiate agreements
"without regard to" the rules that we establish under sections 251(b) and (c).** However, fair
negotiations will be expedited by the promulgation of nationd rules. Similarly, sate arbitration of
interconnection agreements now and in the future will be expedited and smplified by a clear Satement
of terms that must be included in every arbitrated agreement, absent mutua consent to different terms.
Such efficiency and predictability should facilitate entry decisons, and in turn enhance opportunities for
local exchange competition. In addition, for new entrants seeking to provide service on anationd or
regiond basis, minimum nationa requirements may reduce the need for designing costly multiple
network configurations and marketing srategies, and dlow more efficient competition. More efficient
competition will, in turn, benefit consumers. Further, nationa rules will reduce the need for competitors
to revigt the same issue in 51 different jurisdictions, thereby reducing adminidrative burdens and
litigation for new entrants and incumbents.

57. We ds0 beieve that some explicit nationa standards will be helpful in enabling the
Commission and the states to carry out other responsibilities under the 1996 Act. For example,
nationa standards will enable the Commission to addressissues swiftly if the Commission is obligated
to assume section 252 responsibilities because a state commission has failed to act.> In addition,
BOCs that seek to offer long distance service in ther service areas must satisfy, inter alia, a
"comptitive checklist" set forth in section 271(c)(2)(B). Many of the competitive checklist provisons
require compliance with specific provisons of section 251. For example, the checklist requires BOCs
to provide "nondiscriminatory access to network elements in accordance with the requirements of
sections 251(c)(3) and 252(d)(1)."* Some nationd rules dso will help the states, the DOJ, and the
FCC carry out their reponsibilities under section 271, and assst BOCs in determining what steps must
be taken to meet the requirements of section 271(c)(2)(B), the comptitive checklist. In addition,
nationd rules that establish the minimum requirements of section 251 will provide sates with a
consstent stlandard againgt which to conduct the fact-intensive process of verifying checklist
compliance, the DOJ will have sandards againgt which to evauate the applications, and we will have
standards to gpply in adjudicating section 271 petitionsin an extremely compressed time frame.

5247 U.S.C. § 252(a)(1).
5 See 47 U.S.C. § 252(¢)(5).
5 47 U.S.C. § 271(c)(2)(B)(ii).
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Moreover, we believe that establishing minimum requirements that arbitrated agreements must satisty
will assg datesin arbitrating and reviewing agreements under section 252, particularly in light of the
relatively short time frames for such sate action. While some states reject the idea that nationd rules
will help the state commissions to satisfy their obligations under section 252 to mediate, arbitrate, and
review agreements, other states have welcomed nationa rules, at least with respect to certain matters.*

58. A broad range of parties urge the Commission to adopt minimum requirements that would
permit states to impose additiona, pro-compstitive requirements that are consstent with the 1996 Act
to address loca or sate-pecific circumstances. We agree generaly that many of the rules we adopt
should establish non-exhaustive requirements, and that states may impose additiona pro-competitive
requirements that are consistent with the purposes and terms of the 1996 Act, including our regulations
established pursuant to section 251.>" We dso anticipate that the rules we adopt regarding
interconnection, services, and access to unbundled elements will evolve to accommodate developments
in technology and compstitive circumstances, and that we will continue to draw on State experience in
applying our rules and in addressing new or additional issues. We recognize that it isvita that we
reexamine our rules over timein order to reflect developments in the dynamic telecommunications
industry. We cannot anticipate dl of the changes that will occur as aresult of technological
advancements, competitive developments, and practica experience, particularly at the Sate level.
Therefore, ongoing review of our rulesisinevitable. Moreover, we conclude that arbitrated agreements
must permit parties to incorporate changes to our nationd rules, or to applicable sate rules as such
changes may be effective, without abrogating the entire contract. Thiswill ensure that parties,
regardless of when they enter into arbitrated agreements, will be able to take advantage of al gpplicable
Commission and state rules as they evolve.

59. Some parties contend that even minimum requirements may impede the ability of Sate
commissions to take varying approaches to address particular circumstances or conditions. We agree
with the contention that, although there are different market conditions from one area to another, such
distinct areas do not necessarily replicate state boundaries.® For example, virtudly dl statesinclude

% For example, the Georgia and Colorado Commissions support national technical standards for interconnection and
collocation, although they generally disfavor detailed standards. Georgia Commission comments at 2; Colorado
Commission comments at 2-4. The Illinois Commission, which has aggressively sought to open opportunities for
local telephone competition, asserts that minimum national rules are important in developing competitive local
telephone service, although it urges the Commission to permit states to implement and enforce additional rules that
are consistent with the national rules. Illinois Commission comments at 9-10. The North Dakota Commission has
expressed a need for specific national guidance to enable the commission to carry out its obligations under the Act.
North Dakota Commission comments at 1-2.

" |n contrast, we conclude that the 1996 Act limits the obligations states may impose on non-incumbent carriers.
Seeinfra, Section X1.C.

8 AT&T comments at 12.
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both more densely-populated areas and sparsely populated rurd areas, and al include both business
and residentid areas. Although each state is unique in many respects, demographic and other
differences among states do not suggest that nationd rules are ingppropriete. Moreover, even though it
may not be appropriate to impose identical requirements on carriers with different network
technologies, our rules are intended to accommaodate such differences.® Some parties have argued that
explicit nationd standards will delay the emergence of loca telephone competition, but none has offered
persuasive evidence to substantiate that claim, and new entrants overwhelmingly favor strong nationa
rules. We conclude, for the reasons set forth above, that some nationa rules will enhance opportunities
for local competition, and we have chosen to adopt national rules where necessary to establish the
minimum requirements for a nationwide pro-compstitive policy framework.

60. We disagree with those parties that claim we are trying to impose a uniformity that
Congress did not intend. V ariaions among interconnection agreements will exist, because parties may
negotiate their own terms, states may impose additiona requirements that differ from state to Sate, and
some terms are beyond the scope of this Report and Order. We conclude, however, that establishing
certain rights that are available, through arbitration, to al requesting carriers, will help advise parties of
their minimum rights and obligations, and will help speed the negotiaion process. In effect, the
Commisson's ruleswill provide a nationa basdline for terms and conditions for al arbitrated
agreements. Our rules dso may tend to serve as a useful guide for negotiations by setting forth
minimum requirements that will apply to partiesif they are unable to reach agreement. Thisis consstent
with the broad delegation of authority that Congress gave the Commission to implement the
requirements set forth in section 251.

61. We ds0 believe that nationd rules will assst smdler carriers that seek to provide
comptitive loca service. As noted above, nationa ruleswill greetly reduce the need for smal carriers
to expend thelir limited resources securing their right to interconnection, services, and network eements
to which they are entitled under the 1996 Act. Thisis particularly true with respect to discrete
geographic markets that include areas in more than one state.® We agree with the Small Business
Adminigration that nationd rules will reduce delay and lower transaction costs, which impose particular
hardships for smdll entities thet are likely to have less of afinancia cushion than larger entities.® In

%9 Seeinfra, Section IV.E.(concluding that successful interconnection or access to an unbundled element at a
articular point in the network creates a rebuttable presumption that such interconnection or access is technically
easible at networks that employsubstantially similar facilitiey. We agree with parties, such as the Ohio

Consumers' (iounsel, that physical networks are not designed on a state-by-state basis. Ohio Consumers' Counsel

comments at 4.

0 Approximately 17 Personal Communications Service (PCS) providers have Basic Service Areas/M etropolitan
Statistical Areas, for example, that cross state lines.

51 SBA comments at 3-4.
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addition, even asmall provider may wish to enter more than one market, and nationa ruleswill create
economies of scale for entry into multiple markets. We rgject the position advocated by some parties
that we should not adopt national rules because such rules will be particularly burdensome for smal or
rural incumbent LECs.®> We note, however, that section 251(f) provides relief from some of our rules.

62. We recognize the concern of many state commissions that the Commission not undermine
or reverse exising state efforts to foster loca competition. We believe that Congress did not intend for
us needlesdy to disrupt the pro-competitive actions some states aready have taken that are both
consistent with the 1996 Act and our rulesimplementing section 251.% We bdlieve our ruleswill in
many cases be consstent with pro-competitive actions aready taken by states, and in fact, many of the
rules we adopt are based directly on exigting state commission actions. We aso intend to continue to
reflect sates experiences as we revise our rules. We aso recognize, however, that in a least some
instances exigting state requirements will not be consistent with the statute and our implementing rules.®
It will be necessary in those instances for the subject states to amend their rules and dter their decisons
to conform to our rules. In our judgment, nationa rules are highly desirable to achieve Congresss god
of apro-competitive nationd policy framework for the tedecommunications industry.

B. Suggested Approachesfor FCC Rules
1. Comments

63. Parties propose avariety of gpproaches that the Commission could take in establishing
rules for interconnection, network unbundling, and other issues addressed in section 251.% Many
parties suggest that the Commission can, and should, establish regulations within Sx months of the date
of enactment of the 1996 Act, and continue on an ongoing basis to revise and amend rules regarding
interconnection, service, and access to unbundled network dements.®® Parties have differing views

®? Seg, e.g., Joint Consumer Advocates reply at 5-6.
% 47 U.S.C. § 251(d)(3).
% Seeinfra, Section I1.C.

% See, e.g., Cox comments at 22-23; |1linois Commission comments at 9-10; MCI comments at 12; MFS comments at 5-
6; SBA comments at 5; Attorneys General reply at 3; California Commission reply at 10-11; Minnesota Ind. Coalition
reply at 3-4; National Association of the Deaf reply at 1-3.

% MCI reply at 5; Sprint reply at 11.
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about why Congress imposed relatively short time frames for action by states and the FCC.*” Some
parties suggest that the Commission take alargely "hands off" approach initidly, but that it set more
specific rulesif and when such rules are needed.® 1XCs, state commissions, incumbent LECs and
others agree that, in setting nationd rules, the Commission should learn from and build upon the
experiences of the states.*®

64. Some gtate commissions and incumbent L ECs recommend that the FCC establish generd,
broad principles rather than detailed requirements.” Severd parties favor a " preferred outcomes'
approach similar to the one adopted in Caifornia™ Under that gpproach, the FCC would establish
acceptable or "preferred” outcomes, but parties would have the opportunity to justify deviation from
those outcomes.”? The Cdifornia Commission argues that we should establish arange of guiddines that
are detailed enough to be easy to implement by states that have not yet developed rules for
compstition, but flexible enough to alow dates to continue their pro-competitive efforts without
disruption.”? At least one party, however, assarts that a " preferred outcomes' gpproach is not sufficient
to provide incumbent LECs with an incentive to bargain in good faith.™

65. Some state commissions recommend that, if the FCC does establish explicit requirements,
dates should be dlowed to impose different requirements. For example, the 1llinois Commisson urges
the FCC to adopt a process by which states may seek awaiver from the national regulations, upon a

7 See, e.g., DoJ comments at 13-15 (the short time frame in which to establish rules evidences Congress's desire to
bring about change quickly, which could only occur through a single set of rules, rather than through many
iterations); contra, e.g, SBC comments at 10 (the short time frames for seeking arbitration and for state commission
review of agreements reflect Congress's desire to bring about change more quickly than the pace that the regulatory
process historically has achieved).

% Alliance for Public Technology comments at 8-10; U S West comments at 3-4, Illinois Commission comments at 9-
10.

% See, e.g., Ad Hoc Telecommunications Users Committee comments at 11-13; M Cl comments at 12; Sprint
comments at 6-7.

0 Citizens Utilities comments at 3; Guam Telephone Authority comments at 5; Lincoln Tel. comments at 1, 3; District
of Columbia Commission commentsat 11-12.

" See, e.g, GTE comments at 12-14; PacTel comments at 1-3; Washington Commission comments at 1-2; ALTS
comments at 2-4; Teleport comments at 14-17; Texas Public Utility Counsel reply at 2; Minnesota Ind. Coalition reply
at 8.

2 ALTS comments at 2-4.
8 CaliforniaCommission reply at 4-7.

" Comcast reply at 5.
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showing of need.” The Ohio and Florida Commissions recommend that the FCC adopt explicit
requirements that states could choose to adopt, but that states would have the option of developing
their own requirements.” Under the proposal recommended by the Ohio Commission, existing Sate
regulations that are consistent with the 1996 Act would be "grandfathered." ”” In addition, if a sate
failed to adopt any rules regarding competitive entry into local markets within a specified time, the FCC
rules would be binding.”

2. Discussion

66. We intend to adopt minimum requirements in this proceeding; Sates may impose additiona
pro-competitive requirements that are consstent with the Act and our rules. We decline to adopt a
"preferred outcomes' gpproach, because such an gpproach would fail to establish explicit nationa
gtandards for arbitration, and would fail to provide sufficient guidance to the parties optionsin
negotiations. To the extent that parties advocate "preferred outcomes' from which the parties could
deviate in arbitrated agreements, we reject such a proposal, because we conclude that it would not
provide the benefits conferred by establishing "default” requirements. To the extent that commenters
advocate a regulatory approach that would require parties to justify a negotiated result different from
the preferred outcomes, we believe that such an approach would impose greater constraints on
voluntarily negotiated agreements than the 1996 Act permits. Under the 1996 Act, parties may fredly
negotiate any terms without judtifing deviation from "preferred outcomes. ”® The only restriction on
such negotiated agreements is that they must be deemed by the state commission to be
nondiscriminatory and consstent with the public interest, under the standards set forth in section
252(e)(2)(A). Inresponse to the Illinois Commisson's suggestion that we adopt a process by which
dates may seek waivers of our rules, we note that Commission rules dready provide for waiver of our
rules under certain circumstances® We decline to adopt a specid waiver process in this proceeding.

67. Weintend our rulesto give guidance to the parties regarding their rights and obligations
under section 251. The specificity of our rules varies with respect to different issues; in some cases, we

% 11linois Commission comments at 13accord AT& T commentsat 11; ACTA comments at 2-4.

"¢ Florida Commission comments at 2-3; Ohio Commission comments at 4-5iccord NYNEX reply at 4.
" Ohio Commission comments at 4-5accord NARUC comments at 6-7.

® Ohio Commission comments at 4-5.

47 U.S.C. § 252(a) (parties may negotiate and enter into a binding agreement without regard to standards set forth
in sections 251(b) and (c)).

0 47CFR. 813
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identify broad principles and leave to the States the determination of what specific requirements are
necessary to satisfy those principles. In other cases, we find that loca telephone competition will be
better served by establishing specific requirements. In each of the sections below, we discuss the basis
for adopting particular nationd principles or rules.

68. We a0 bdieve that we should periodicaly review and amend our rulesto take into
account experiences of carriers and states, technological changes, and market developments. The
actions we take here are fully respongve to Congresss mandate that we complete dl actions necessary
to establish regulations to implement the requirements of section 251 by August 8, 1996.%* We
nevertheless retain authority to refine or augment our rules, or to follow a different course, after
developing some practical experience with the rules adopted herein. It is beyond doubt that the
Commission has ongoing rulemaking authority. For example, section 4(i) provides that the Commission
"may perform any and dl acts, make such rules and regulations, and issue such orders, not inconsistent
with the Act, as may be necessary in the execution of its functions."® Section 4(j) provides that the
Commission "may conduct its proceedingsin such manner as will best conduce to the proper dispatch
and to the ends of justice"®* We agree with Sprint, the Illinois Commission, and other parties that we
should address in this rulemaking the most important issues, and continue to refine our rules on an
ongoing basis to address additiond or unanticipated issues, and especidly to learn from the decisions
and experiences of the gates.® We a0 regject the argument of Margaretville Telephone Company that
the 1996 Act condtitutes an uncondgtitutiond taking because it seeks to deprive incumbent LECs of their
"reasonable, investment-backed expectation to hold competitive advantages over new market
entrants."®

C. L egal Authority of the Commission to Establish Rules Applicable to Intrastate Aspects
of Interconnection, Services, and Unbundled Network Elements

1. Background

8 47 U.S.C. § 251(d)(1).
82 47 U.S.C. § 154(i).

847 U.S.C. 8 154(j). Section 11 of the 1996 Act also directs the Commission to review and modify itsrules on an
ongoing basis. 47 U.S.C. §161.

8 Sprint comments at vi, 6-7; Illinois Commission comments at 9-10. Although various parties have encouraged us
to address issues that are beyond those identified in the NPRM, we will address only those topics identified in the
NPRM, or that are a clear and logical outgrowth from issues specifically identified in the NPRMsee, e.g., Unicom
comments at 1-2 (urgi n% the Commission to extend to IXCsthe rulesit adopts for LECs re%ardi ng collocation,
interconnection, and unbundling); TCI comments at 15-17 (asking Commission to clarify the extent to which
municipalities have control over rights-of-way under section 253).

8 Margaretville Tel. comments at 1-4.
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69. Inthe NPRM, we tentatively concluded that Congress intended sections 251 and 252 to
apply, and that our rules should gpply, to both interstate and intrastate aspects of interconnection,
services, and access to network elements.® We sated in the NPRM that it would seem to make little
sense, in terms of economics or technology, to distinguish between interdate and intrastate components
for purposes of sections 251 and 252.5” We dso believed that such a distinction would appear to be
inconsgtent with Congresss desire to establish a national policy framework for interconnection and
other issues criticd to achieving loca competition. We sought comment on these tentative conclusions.

70. We further tentatively concluded in the NPRM that section 2(b) of the 1934 Act does not
require acontrary conclusion.® Section 2(b) states that, except as provided in certain enumerated
sections not including sections 251 and 252, "nothing in [the 1934] Act shall be construed to apply or
to give to the Commission jurisdiction with respect to . . . charges, classfications, practices, services,
facilities, or regulations for or in connection with intrastate communication service by wire or radio of
any carrier ... ."® Wenoted in the NPRM that sections 251 and 252 do not dter the jurisdictiona
divison of authority with respect to matters faling outside the scope of these provisons.® For
example, rates charged to end usersfor local exchange service have traditionaly been subject to state
authority, and will continue to be.

2. Comments

71. The parties disagree about the extent to which the FCC has authority to establish
regulations pursuant to sections 251 and 252. A mgority of commenters that address the issue contend
that sections 251 and 252 apply to both interstate and intrastate aspects of interconnection, services,
and access to unbundled network elements.® Other commenters contend, however, that sections 251
and 252 gpply only to intrastate agpects of interconnection, services, and access to unbundled network

¥ NPRM at para. 37.
¥ NPRM at para. 37.
# NPRM at para. 39.
847 U.S.C. § 152(b).
 NPRM at para. 40.

1 See, e.g, ACTA comments at 4; ALTS comments at 6; ACSI comments at 5; Arch comments at 5; Bell Atlantic
comments at 7-8 (section 251 addresses matters of a"predominantly intrastate nature™); Bell South comments at 8;
Cable & Wirelesscommentsat 11; CompTel comments at 15; Florida Commission comments at 7; GClI comments at 4;
GSA/DoD comments at 6; GTE comments at 3; Jones Intercable comments at 10; M CI comments at 7-8; Sprint
commentsat 7; TCl comments at 12; Texas Commission commentsat 5; NTIA reply at 6 n.15; NCTA reply at 2-7.
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eements® None of the commenters appears to claim that section 251 addresses exclusively interstate
matters. Asdiscussed below, many parties, including BOCs and state commissions, contend that the
FCC'srole under sections 251 and 252 is quite limited.®

72. ThelXCsand other potential competitorsin local exchange markets generdly assert that
the 1996 Act expresdy authorizes, and even obligates, the Commission to establish regulations
regarding interstate and intrastate aspects of interconnection, service, and access to unbundled network
elements. For example, MCI contends that, "[b]ecause the technical feagbility and cost of providing a
particular arrangement do not depend on whether the requesting carrier uses that arrangement to
provide interstate or intrastate services,”" it would make no sense to interpret section 251 to include a
jurisdictional distinction between interstate and intrastate agpects of interconnection that does not
appear on the face of that provison.** Severad parties assart that sections 251 and 252 dlter traditiona
juridictional boundaries by giving Sates some authority over interstate matters that they previoudy did
not have, and by giving the FCC some new authority over intrastate matters.® Other parties assert that
section 251 clearly appliesto intrastate agpects of interconnection, services, and access to unbundled
elements, and that, as a basic principle of adminidrative law, to the extent that section 251 addresses
intrastate matters, the FCC has authority to adopt implementing regulations.®

73. Parties point to other provisonsin the 1996 Act to show that the traditiona jurisdictional
divison of authority between states and the FCC does not apply with respect to sections 251 and 252.
M CI contends that section 253, by addressing federa preemption of both interstate and intrastate
barriers to competition, makesiit clear that the jurisdictiona division of responsbility isingpplicable.®
Parties dso point to the fact that the Commission must in some circumstances assume the sate
commission's reponsihilities as evidence of a shift in jurisdictiona authority.®® Jones Intercable asserts
that sections 251 and 252 of the 1996 Act make ditinctions among classes of entities

2 NARUC comments at 9-10; New Y ork Commission comments at 10-11; U SWest comments at 10-11.
% Bell Atlantic comments at 7-8; GTE comments at 3; PacTel commentsat 11.

% MCI commentsat 7, 8 (it is highly unlikely that interconnection arrangements will be used exclusively for
jurisdictional-specific traffic).

*® [llinois Commission comments at 3-5, 15; Sprint comments at 5; CompTel reply at 5; Rural Tel. Coalition reply at 3.

% MCI reply at 36-37; Vanguard reply at 4¢iting Time Warner v. FCC 56 F.3d 151, 174-76 (D.C. Cir. 1995) for the
proposition that agencies are empowered to interpret their organic statutes, through rules and other mechanisms, to
govern the behavior of parties regulated under those statutes).

°” M Cl comments at 7-8;accord Sprint comments at 4, CompTel comments at 15; TCI reply at 6.

% See, e.g, ACTA comments at 4; New Jersey Cable Assret al. reply at 18-19; TCI reply at 6.

38



Federd Communications Commisson 96-325

(telecommunications carriers, LECs, and incumbent LECS), rather than between interstate and
intrastate service.®

74. AT&T contends that, by requiring the Commission to "complete al actions necessary to
edtablish regulations to implement the requirements of this Section,” section 251(d)(1) requiresthe
Commission to establish minimum national standards for interconnection, unbundling, pricing, resde,
and rlated requirements.’® AT& T states that the 1996 Act was created pursuant to the settled rule
that federa agency regulations preempt any inconsstent state policies unless the underlying federa
statute otherwise provides.™ It interprets section 251(d)(3) to mean that any Commission regulation
that reasonably implements section 251 bars state enforcement of any inconsistent state regulations,
without regard to whether the preemptive provisions of section 253 would aso apply. According to
AT&T, the only limitation on the Commission's preemptive powersis that it may not preclude the
enforcement of state access and interconnection requirements that are consistent with the 1996 Act and
the FCC'simplementing regulations.’® AT& T maintains that this interpretation is consistent with the
fact that section 252(c)(1) requires state commissions to ensure that nonvoluntary agreements are
consstent with the Commission's regulations under section 251(d).'*

75. AT&T further contends that section 2(b) of the Act does not limit the Commission's
authority to promulgate rules under section 251, because section 251 "gives the FCC explicit authority
to prescribe and enforce preemptive rules that are necessary to achieve the Act's purpose of
developing loca services competition."*** Sprint, Comcast, and other parties assart that Congress
intended section 251 to give the Commission authority over both interstate and intrastate aspects of

* Jones Intercable comments at 10see also Time Warner comments at 7; Cable & Wireless comments at 11-12
(sections 251 and 252 apply tcall telecommunications services, and the definitions of "telecommunications,”
“telecommunications service," and "telecommunications carrier” are defined without reference to jurisdictional
boundaries); New Jersey Cable Assnet al. reply at 18-19; GSA/DoD reply at 7 (Congress did not intend to expand
traditional interstate and intrastate jurisdictional distinctions); Competitive Policy Institute reply at 10.

199 AT& T comments at 4 quoting § 251(d)(1) of the Act).

1 AT& T comments at 4-5 €iting Fidelity Federal Savings and Loan Assoc. v. de la Cuestadb8 U.S. 141, 152-154
(1982); City of New York v. FCC /467 U.S. 57, 64 (1988);0klahoma Natural Gasv. FERC28 F.3d 1281, 1283 (D.C.
Cir. 1994)).

192 AT& T comments at 5 and nn.3-4accord Cable & Wireless comments at 11 (in section 253, Congress made clear
that the Commission has authority to preempt any state requirement that creates a barrier to either interstate or
intrastate services, or that isinconsistent with the 1996 Act); MCI comments at 7-8; Sprint comments at 4.

103 AT& T comments at 5-6.

104 AT& T comments at 6 ésection 2(b) cannot be read to nullify section 2(a) and sections 201 to 20%){ing
California v. FCG 39 F.3d 919, 931-33 (9th Cir. 1994)PUC of Texasv. FCG 886 F.2d 1325 (D.C. Cir. 1990)NARUC v.
FCC, 746 F.2d 1492 (D.C. Cir. 1984)L ouisiana PSC v. FCC 476 U.S. 355, 375-76 n.4 (1986)).
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interconnection, notwithstanding the fact that it left section 2(b) unamended.*® For example, Comcast
contends that section 253(a) authorizes the Commission to preempt any state or local requirement that
prohibits or has the effect of prohibiting any interstate or intrastate telecommunications sarvice.'®  In
view of the explicit grants of authority in sections 251 and 253, Comcast asserts that it was unnecessary
to amend section 2(b). Cable & Wireless contends that the fact that section 251(d)(1) providesthat the
FCC "shdl" in some cases preempt date regulationsis evidence that Congress did not believe it was
required to amend section 2(b) before delegating intrastate authority to the FCC.*" AT& T assarts that
the fact that prior verdgons of the legidation amended section 2(b) to except Part 11 of Title Il of the Act
is not dispogtive; when the language was taken out, it was not listed as a substantive change, but

treated asa"minor drafting” or "dericad" change® AT& T assartsthat this was an appropriate
characterization, because section 2(b) would not have had any effect in any event.

76. Severa parties contend that the Act makes clear that states are required to apply FCC
rules established under section 251. For example, sections 252(c)(1) and (f)(2) explicitly require the
states to apply the FCC's regulations.™® In addition, section 261(c) provides that state requirements
must be "not incongstent” with Part |1 of Title 11, including the Commission's regulations thereunder. ™
Thus, the parties contend that these provisions condtitute express federa preemption, and that section
601(c), which provides that any preemptive effect of the new law must be express, does not establish
limits to the FCC's authority to establish regulations under section 251.1**

77. Sprint satesthat other provisions of the 1996 Act:

subordinate ate actions and policies with respect to intrastate service to those of the
Commission, e.g., sections 253 (entry barriers), 254(f) (universal service), 258 (PIC
change procedures), and 276 (payphone services). If Congress had intended the
jurisdictiond split in section 2(b) to remain unaffected by the 1996 Act, dl of these very

195 Sprint comments at 7; Comcast reply at 2-3NCTA reply at 5-6.

1% Comcast reply at 2-3.

97 Cable & Wirelessreply at 9-10.

Y8 AT&T reply at 4 n.5 (citing Joint Explanatory Statement at 113).

OATET reply at 2.

110 Jones Intercable comments at 11-12; MCl reply at 7; MFSreply at 7; New Jersey Cable Asset, al. reply at 23.
11 New Jersey Cable Assn,et al. reply at 23; Jones Intercable reply at 15.
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specific subordinations of sate policy to federa policy would be nullities, and much of
the 1996 Act would make no sense at dl.**

Sprint contends that the only way to give meaning to both section 2(b) and the above-referenced
provisonsisto conclude that the section 2(b) distinctions remain in effect for "retail” services offered to
end users, but that the detailed scheme for intercarrier relationships set forth in Part 11 of Title 1
supersedes section 2(b).** M CI concurs, and adds that this interpretation is consistent with settled
principles of statutory construction that the specific prevails over the general, and the later-enacted
provision prevails over the earlier-enacted provison.™*

78. Some state commissions and some other commenters assert that section 251, aswell as
other provisions of the 1996 Act, support the interpretation that Congress intended statesto have a
primary role in setting requirements for intrastate interconnection. For example, these parties assert that
section 251(d)(3) is evidence that Congress intended to permit states to implement their own access
and interconnection regulations, and that this statutory language requires the FCC to fashion its
regulations to avoid precluding state interconnection policy or rules.*> They note that section
251(d)(3) requires congstency with the Act, but does not mandate consistency with the FCC's
regulaions™® SNET assartsthat, if Congressintended to preclude state discretion to interpret section
251 requirements, it would have preempted al state policies addressing those requirements, rather than
just policies that substantidly prevent implementation of the statute.**” Some parties also point out that
section 251(d)(3) is entitled "Preservation of state access regulations,” and argue that the stated
purpose of that provision isto preserve or "grandfather” mog, if not al, state access and
interconnection regulations.™® They dso alege that section 601(c) of the Act demondrates that
Congress intended to preserve states authority over intrastate matters, and that any preemption finding

112 Sprint comments at 7.
13 Sprint comments at 7-8.

14 M CI comments at 8 €iting Stendor Enterprises Ltd. v. Armtex, In.947 F.2d 727,732 (4th Cir. 1991)Redhouse v.
C.I.R, 728 F.2d 1249, 1253 (9th Cir. 1984)Mesa Petroleum Co. v. FERC 688 F.2d 1014, 1016 (5th Cir. 1982)).

"° Maryland Commission comments at 22; Ohio Commission comments at 16-1€iting Joint Explanatory Statement
at 1, 119); accord, e.g, Bogue, Kansas comments at 4; Connecticut Commission comments at 7; NARUC comments
at 14; PacTel comments at 14; Pennsylvania Commission comments at 7-9.

16 M aryland Commission comments at 22; Washington Commission comments at 6-7.
17 SNET reply at 1-2;accord Colorado Commission comments at 5-9.

118 Ohio Commission reply at 3; BellSouth reply at 5.

41



Federd Communications Commisson 96-325

would have to be based on an express provision.”® Bogue, K ansas states that section 256(c) also
makes clear that nothing in that section expands or limits the Commission's authority prior to the
enactment of the 1996 Act.® The Oregon Commission argues that section 261 also permits states to
impose requirements, as long as those requirements are not inconsistent with the 1996 Act.***

79. Some state commissions and incumbent L ECs contend that the Commission's authority to
edtablish regulations that may preempt state requirements is limited to those instances where section
251 expresdy provides for Commission action.’® Some parties also contend that, because section
252(e)(5) specificaly requires the FCC to assume the respongibilities of the state commisson if the
date commisson fails to act under section 252, the FCC's role under section 252 is limited to that
specific delegation of authority.*?

80. These parties dso rgject the claim that section 251 takes precedence over section 2(b).**
They note that section 2(b) was not amended by the 1996 Act, dthough prior version of the bills would
have done s0."* Moreover, parties claim that, in other instances, Congress did specificaly amend
section 2(b) to give the Commission authority over intrastate aspects of pecified matters.’ Bell
Atlantic asserts that the failure to amend section 2(b) is "fatal to the notice's proposed federaization of

119 See, e.g., District of Columbia Commission comments at 6; M aryland Commission comments at 21; NARUC
comments at 13; Ohio Commission comments at 15-16; Wyoming Commission comments at 10; BellSouth reply at 5-6.

2% Bogue, K ansas comments at 5.

2 (l)reg%n Commission comments at 13-14accord Washington Commission comments at 9; Rural Tel. Coalition
reply at 4.

*22 Rural Tel. Coalition comments at 5 (Commission authority should be limited to establishing number portability
requirements, regulations for limitations on resale, minimum unbundling requirements, rules for administering the
North American Numbering Plan, enforcing existing access and interconnection requirements, and determining
whether to treat additional carriers asincumbent L ECsjsee also District of Columbia Commission comments at 8-10;
NARUC comments at 14-15; New Y ork Commission comments at 2-3, 8.

123 Seg, e.g, NARUC comments at 15; New Y ork Commission comments at 9; PacTel comments at 13.

124 See, e.g., Bell Atlantic comments at 4; Connecticut Commission comments at 5; Oregon Commission comments at
12; Indiana Commission Staff comments at 4-5; lowa Commission comments at 6.

125 See, e.g., Maryland Commission comments at 16¢iting Conf. Rep. No. 104-230 at 78 and H.R. 1555 Rep. No. 104-
204 at 53) accord NARUC comments at 10 ¢iting Russellov. U.S, 464 U.S. 16 (1989)); Oregon Commission
comments at 15.

126 California Commission comments at 11; Connecticut Commission comments at €i¢ing the Omnibus Budget
Reconciliation Act of 1993 as an example of congressional intent to alter jurisdictional authority); Maryland
Commission comments at 20; Ohio Commission comments at 14-15; BellSouth reply at 4
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intrastate interconnection and other intrastate matters."**” The Ohio Commission expresdy rejects the
suggestion in the NPRM that there was no need to amend section 2(b) because sections 251 and 252
do not affect end user rates'®

81. Some parties further contend that preemption must be express, not implied, and that no
such express statement was made in section 251.'%° Parties dso assert that, by comparison, the Act is
"quite clear in preempting States where it intended to do s0."** For example, the New Y ork
Commission assarts that, in certain circumstances, section 254(f) expresdy directs statesto act in a
manner that is "not inconsstent” with FCC rules™ NARUC assarts that thereis a"well established
presumption againg finding preemption of State law in areas traditiondly regulated by the States' that
weighs againg an interpretation that the FCC has broad regulatory authority to establish rules governing
local exchange markets.**

82. To support their clam that, in 1934, Congress established a dud regulatory system, and
that the FCC'sjuridiction is limited to interstate issues, except where otherwise expressy provided,
these parties cite to the Supreme Court's decision in Louisiana Public Service Comm'n v. FCC.
The Maryland Commission contends that Louisiana PSC is controlling here, because: (1) the dua
regulatory system was not eiminated by the 1996 Act; (2) the FCC may not rely upon the broad
congressond intent to promote competition as a delegation of authority over intrastate issues, and (3)
the 1996 Act does not embody afederd regulatory schemethat is so pervasive asto infer that

127 Bell Atlantic comments at 7.

128 Ohio Commission comments at 15 (the 1993 amendments to section 2(b) expressly reserved to states
responsibility for wholesale rates in general).

129 See, e.g, NARUC comments at 12 ¢iting Hillsborough County v. Automated Medical Laboratoriegl71 U.S. 707,
175 (1985)); Arizona Commission comments at 16; Bogue, K ansas comments at 8ifing Gregory v. Ashcroft 501

U.S. 452, 460 (1991)); New Y ork Commission comments at &{ting Washington Market v.

Hoffman, 101 U.S. 112 (1879)); Municipal Utilitiesreply at 5 (FCC may not preempt state regulations that are
consistent with the Act).

%9 Bogue, Kansas comments at 4 n.3 (section 251(e) gives FCC "exclusive jurisdiction” over some aspects of Number
Administration); Maryland Commission comments at 15; Ohio Commission comments at 12, 16.

32 New Y ork Commission comments at 8see also NARUC comments at 12 (contrasting section 276, which explicitly
provides that Commission regulations shall preempt inconsistent state requirements).

132 NARUC comments at 12 Quoting California v. ARC America Corp.490 U.S. 91, 101 (1989)).

3% 476 U.S. 335 (1986) Louisiana PSQ). In that case, the Supreme Court held that section 220 of the 1934 Act, which
directs the FCC to set depreciation regulations, did not give the FCC authority to preempt inconsistent state
depreciation regulations for intrastate ratemaking purposes.
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Congress left no room for states to supplement it.*** PacTd claims that, because section 251 was
created after the decison in Louisiana PSC, Congress was aware that, if it wanted section 251 to
override section 2(b), it would have to do so in an unambiguous manner. Consequentialy, because
Congress did not amend section 2(b) or otherwise expresdy limit its effect, section 2(b) takes
precedence over section 251 to the extent the provisions conflict.™ Severd parties offer additiona
bases for finding that the Louisiana PSC decision controls the scope of the Commisson's authority
under section 251.%

3. Discussion

83. We conclude that, in enacting sections 251, 252, and 253, Congress created a regulatory
system that differs significantly from the dua regulatory system it established in the 1934 Act.** That
Act generaly gave jurisdiction over interstate matters to the FCC and over intrastate matters to the
dates. The 1996 Act dters this framework, and expands the applicability of both nationa rulesto
historicdly intrastate issues, and state rulesto hitorically interstate issues.**® Indeed, many provisions
of the 1996 Act are designed to open telecommunications markets to al potential service providers,
without distinction between interstate and intrastate services.

13 Maryland Commission comments at 17-18diting Fidelity Savings and Loan Assn v. de la Cuestp458 U.S. 141,
153 (1982));accord Ohio Commission comments at 11; Oregon Commission comments at 13; Washington
Commission comments at 9-10.

135 PacTel comments at 14-15.

1% The Maryland Commission further asserts that compliance with both federal and state regulation as envisioned
by the 1996 Act is not a physical impossibility that would support a claim of implied preemption. Maryland
Commission comments at 18 ¢iting Florida Lime & Avocado GrowersInc. v. Payl373 U.S. 132, 142-43 (1963));
accord Washington Commission comments at 10. The Ohio Commission aversthat it is possible for the FCC to
promulgate rules that apply to interstate services only. Ohio Commission commentsat 13. Several states also reject
the ideathat section 251 squarely addresses, and therefore controls, the jurisdictional issue, because thereis'"no
mention of intrastate services or preemption of states' authority over such mattersin Section 251." Ohio Commission
comments at 12; Maryland Commission comments at 23accord Bell Atlantic commentsat 6. Pacific Telesis asserts
that sections 251 and 2(b) may be read asinternally consistent, and that, under rules of statutory construction, they
must be so interpreted. PacTel comments at 12-13diting Washington Market Co v. Hoffman101 U.S. 112 (1879)).

Bell Atlantic states that the Supreme Court held it.ouisiana PSCthat the rule of statutory construction that the
specific takes precedence over the general does not apply where two provisions "address 'different subject[s]' and
therefore 'are not general or specific with respect to each other." Bell Atlantic comments at §oting Louisiana

PSC, 476 U.S. at 376 n.5); GTE reply at 5.

3" According to Senator Pressler, "Progressis being stymied by a morass of regulatory barriers which balkanize the
telecommunications industry into protective enclaves. We need to designraational policyframework-- a new
regulatory paradigm for telecommunications -- which accommodates and accel erates technol ogical change and
innovation." 141 Cong. Rec. S7881-2, S7886 (June 7, 1995) (emphasis added). According to Representative Fields,
"[Congress] is decompartmentalizing segments of the telecommunications industry, opening the floodgates of
competition through deregulation, and most importantly, giving consumers

choice ...", 142 Cong. Rec. H1149 (Feb. 1, 1996).

138 For exampl e, section 253(a) suggests that states may establish regulations regarding interstate as well as
intrastate matters.
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84. For the reasons et forth below, we hold that section 251 authorizes the FCC to establish
regulations regarding both interstate and intrastate aspects of interconnection, services, and access to
unbundled dements. We dso hold that the regulations the Commission establishes pursuant to section
251 are binding upon dates and carriers and section 2(b) does not limit the Commission's authority to
edtablish regulations governing intrastate matters pursuant to section 251. Similarly, we find that the
dates authority pursuant to section 252 aso extends to both interstate and intrastate matters. Although
we recognize that these sections do not contain an explicit grant of intrastate authority to the
Commission or of interstate authority to the states, we nonetheless find that this interpretation is the only
reasonable way to reconcile the various provisions of sections 251 and 252, and the statute as awhole.
Aswe indicated in the NPRM, it would make little sense in terms of economics or technology to
distinguish between interstate and intrastate components for purposes of sections 251 and 252.**

85. We view sections 251 and 252 as creating parallel jurisdiction for the FCC and the states.
These sections require the FCC to establish implementing rules to govern interconnection, resde of
services, access to unbundled network elements, and other matters, and direct the states to follow the
Act and those rules in arbitrating and gpproving arbitrated agreements under sections 251 and 252.
Among other things, the fact that the Commission is required to assume the sate commisson's
responsihilities if the state commission failsto carry out its section 252 responsibilities'® gives rise to the
inevitable inference that both the Sates and the FCC are to address the same matters through their
pardld jurisdiction over both interstate and intrastate matters under sections 251 and 252.

86. The only other possible interpretations would be that: (1) sections 251 and 252 address
only interstate aspects of interconnection, services, and access to unbundled eements; (2) the
provisions address only the intrastate aspects of those issues; or (3) the FCC'srole isto establish rules
for interstate aspects, and the states roleis to arbitrate and approve agreements on intrastate aspects.
Asexplained below, none of these interpretations withstands examination. Accordingly, we conclude
that sections 251 and 252 address both interstate and intrastate aspects of interconnection services and
access to unbundled eements.

87. Some parties have argued that our authority under section 251 is limited by section 2(b).
Ordinarily, in light of section 2(b), we would interpret a provison of the Communications Act as
addressing only the interstate jurisdiction unless the provison (as well as section 2(b) itself) provided
otherwise. That interpretation is contradicted in this case, however, by strong evidence in the statute
that the local competition provisons of the 1996 Act are directed to both intrastate and interstate

¥ We believe that thisinterpretation is the most reasonable one in light of our expectation that marketing and
product offerings by telecommunications carriers will diminish or eliminate the significance of interstate-intrastate
distinctions.

140 See 47 U.S.C. § 252(6)(5).
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matters. For example, section 251(c)(2), the interconnection requirement, requires LECsto provide
interconnection "for the transmisson and routing of telephone exchange service and exchange
access."**!  Because telephone exchange sarvice isalocal, intrastate service, section 251(c)(2) plainly
addresses intrastate service, but it also addresses interstate exchange access. In addition, we note that
in section 253,” the statute explicitly authorizes the Commission to preempt intrastate and interstate
barriers to entry.**

88. More generdly, if these sections are read to address only interstate services, the grant of
substantia respongibilities to the states under section 252 isincongruous. A statute designed to develop
anational policy framework to promote local competition cannot reasonably be read to reduce
sgnificantly the FCC's tradiitiona jurisdiction over interstate matters by delegating enforcement
respongbilities to the states, unless Congress intended aso to implement its nationd policies by
enhancing our authority to encompass rulemaking authority over intrastate interconnection maiters.**

89. Some parties argue that section 251 addresses solely intrastate matters. We do not find
this argument persuasive.*** Under this narrow view, section 251(c)(6) requiring incumbent LECsto
offer physica collocation would apply only to equipment used for intrastate services, while new entrants
would be limited to the use of virtud collocation for equipment used in the provision of interdate
services, pursuant to the decision in Bell Atlantic.**® Such an interpretation would force new entrants
to use different methods of collocation based on the jurisdictiond nature of the traffic involved, and
would thereby gresatly increase new entrants costs. Moreover, such an interpretation would fail to give
effect to Congresss intent in enacting section 251(c)(6) to reverse the result reached in Bell Atlantic.

14147 U.S.C. § 251(c)(2).
142 47 U S.C. § 253(a).

143 The legislative history isreplete with statements indicating that Congress meant to address intrastate local
exchange competition. For instance, Senator L ott stated that "[i]n addressidgcal and long distance issues

creating an open access and sound interconnection policy was the key objective. . ." 141 Cong. Rec. S7906 (June 7,
1995) (emphasis added). Representative Markey noted that "we take down the barriers tifcal and long distance

and cable company, satellite, computer software entry into any business they want to getin." 142 Cong. Rec. H1151
(Feb. 1, 1996) (emphasis added).

144 See, e.g., New Y ork Commission comments at 5-8.

45 Bell Atlantic Telephone Companiesv. FCC24 F.3d 1441 (D.C. Cir. 1994) Bell Atlantic) (holding that the
Commission did not have authority to require physical collocation for the provision of interstate services).

' The language in the House bill which closely maIchesthe language that appearsin section 251(c)(6), noted that a
provision req‘m ring physical collocation was necessary "because arecent court decision indicates that the
Commission lacks authority under the Communications Act to order physical collocation." H.R. Rep. No. 204, pt. I,
104th Cong., 1st Sess,, at 73 (1995).
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90. Another factor that makes clear that sections 251 and 252 did not address exclusively
intrastate mattersis the provison in section 251(g), " Continued Enforcement of Exchange A ccess and
Interconnection Requirements.” That section provides that BOCs must follow the Commisson’s “equa
access and nondiscriminatory interconnection restrictions (including receipt of compensation)” until they
are explicitly superseded by Commission regulations after the date of enactment of the 1996 Act. This
provison refers to exising Commission rules governing interstate matters, and therefore it contradicts
the argument that section 251 addresses intrastate matters exclusively.

91. Nor does the savings clause of section 251(i) require us to conclude that sections 251 and
252 address only intrastate issues. Section 251(i) provides that "[n]othing in this section shall be
congtrued to limit or otherwise affect the Commission's authority under section 201." This subsection
merely affirms that the Commission's preexigting authority under section 201 continues to gpply for
purdly interstate activities. It does not act as alimitation on the agency's authority under section 251.

92. Asto thethird possible interpretation, the FCC'srole is to establish rules for only the
interstate aspects of interconnection, and the states role isto arbitrate and approve only the intrastate
aspects of interconnection agreements. No commenters support this position, and we find that it would
be inconsstent with the 1996 Act to read into sections 251 and 252 such adistinction. The Statute
explicitly contemplates thet the Sates are to comply with the Commission's rules, and the Commisson is
required to assume the state commisson's responghilitiesif the state commission failsto act to carry out
its section 252 responsihilities.™” Thus, we bdieve the only logica condusion is that the Commission
and the states have pardld jurisdiction. We conclude, therefore, that these sections can only logicaly
be read to address both interstate and intrastate aspects of interconnection, services, and accessto
unbundled network elements, and thus to grant the Commission authority to establish regulations under
251, binding on both carriers and states, for both interstate and intrastate aspects.

93. Section 2(b) of the Act does not require a different conclusion. Section 2(b) provides that,
except as provided in certain enumerated sections not including sections 251 and 252, "nothing in [the
1934] Act shall be construed to apply or to give to the Commission jurisdiction with respect to . . .
charges, classfications, practices, services, facilities, or regulations for or in connection with intrastate
communication service by wire or radio of any carrier . . .".**® As stated above, however, we have
found that sections 251 and 252 do apply to "charges, classfications, practices, services, facilities, or
regulations for or in connection with intrastate communication service" **° In enacting sections 251 and

147 47 U.S.C. § 252(€)(5).
148 47 U.S.C. § 152(b).

149 47 U.S.C. § 152(b).
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252 after section 2(b), and squarely addressing therein the issue of interstate and intrastate jurisdiction,
we find that Congress intended for sections 251 and 252 to take precedence over any contrary
implications based on section 2(b).**® We note also, that in enacting the 1996 Act, there are other
ingances where Congress indisputably gave the Commission intragtate jurisdiction without amending
section 2(b).  For ingance, section 251(e)(1) providesthat "[the Commission shall have exclusive
jurisdiction over those portions of the North American Numbering Plan that pertain to the United
States."*** Section 253 directs the FCC to preempt state regulations that prohibit the ability to provide
intrastate services. Section 276(b) directs the Commission to "establish a per cdl compensation plan to
ensure that payphone service providers are fairly compensated for each and every completed intrastate
and interstate call."** Section 276(d) provides that "[t]o the extent that any State requirements are
inconggent with the Commission's regulations, the Commission's regulations on such matters shall
preempt such State requirements."*>* None of these provisionsis pecifically excepted from section
2(b), yet all of them explicitly give the FCC jurisdiction over intrastate maiters. Thus, we believe that
the lack of an explicit exception in section 2(b) should not be read to require an interpretation that the
Commisson'sjurisdiction under sections 251 and 252 is limited to interdate services. A contrary
holding would nullify severd explicit grants of authority to the FCC, noted above, and would render
parts of the statute meaningless.™

94. Some partiesfind sgnificance in the fact that earlier drafts of the legidation would have
amended section 2(b) to make an exception for Part |1 of Title 1, including section 251, but the
enacted verson did not include that exception. These parties argue that this change in drafting
demondrates an intention by Congress that the limitations of section 2(b) remain fully in force with
regard to sections 251 and 252. We find this argument unpersuasive.

95. Parties that attach sgnificance to the omission of the proposed amendment of section 2(b)
rely on arule of statutory congtruction providing that, when a provison in aprior draft is dtered in the
final legidation, Congress intended a change from the prior version. This rule of statutory congtruction

'*° See, e.g., Moralesv. Trans World Airlines, Inc.504 U.S. 374, 384 (1992) ("it asa commonplace of statutory
construction that the specific governs the general")see also 2 J. Sutherland, Statutory Construction § 22.34 (6th
ed.) (where amended and original sections of a statute cannot be harmonized, the new provisions should prevail as
the latest declaration of legislative will) American Airlines, Inc. v. Remis Industries, In¢494 F.2d 196, 200 (2nd Cir.
1974).

15147 U.SC. § 251 (€)(1).
152 47 U.S.C. § 276(b).
153 47 U.S.C. § 276(d).

154 See Sprint comments at 7.
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has been rgjected, however, when changes from one draft to another are not explained.™* In this
ingance, the only statement from Congress regarding the meaning of the omisson of the section 2(b)
amendment gppears in the Joint Explanatory Statement of the Conference Report. According to the
Joint Explanatory Statement, al differences between the Senate Bill, the House Amendment, and the
subdtitute reached in conference are noted therein "except for clerica corrections, conforming changes
made necessary by agreements reached by the conferees, and minor drafting and clerical changes" *°
Because the Joint Explanatory Statement did not address the remova of the section 2(b) amendment
from the find hill, the logicd inference is that Congress regarded the change as an inconsequentid
modification rather than a Sgnificant dteration. Moreover, it seemsimplausible that, by selecting the
final verson, Congress intended aradical dteration of the Commission's authority under section 251,
given the totd lack of legidative history to that effect. We conclude that eimination of the proposed
amendment of section 2(b) was a nonsubstantive change because, asAT& T contends, such
amendment was unnecessary in light of the grants of authority under sections 251 and 252, and would
have had no prectical effect.™’

96. Some parties have argued that, to the extent that sections 251 and 252 address intrastate
matters, the Commission's rulemaking authority under those sectionsis limited to those instances where
Commission action regarding intrastate mattersis specificaly mandated, such as number adminidration.
We disagree. There is no language limiting the Commission's authority to establish rules under section
251. To the contrary, section 251(d)(1) affirmatively requires Commisson rules, sating that "the
Commission shall complete all actions necessary to implement the requirements of this section.” **®
Pursuant to sections 4(i), 201(b), and 303(r) of the Act, the Commisson generaly has rulemaking
authority to implement al provisons of the Communications Act. Courts have held thet the
Commission, pursuant to its generd rulemaking authority, has "expansive' rather than limited powers. ™
Further, where Congress has expresdy delegated to the Commission rulemaking responghility with
respect to a particular matter, such delegation condtitutes "something more than the norma grant of
authority permitting an agency to make ordinary rules and regulations.. . .".**® Indeed, to read these

** Mead Corp v. Tilley 490 U.S. 714, 723 (1989)Rastelli v. Warden 782 F.2d 17, 23 (2d Cir. 1986)Drummond Coal
v. Watt, 735 F.2d 469, 474 (11th Cir. 1984).

1%¢ Joint Explanatory Statement at 113.
BTAT&Treply at 4 n.5.
13847 U.S.C. § 251(d)(1) (emphasis added).

159 National Broadcasting Co. v. United States319 U.S. 190, 219 (1943; see also Federal Communications
Commission v. National Citizens Committee for Broadcastingl36 U.S. 775, 793 (1978).

180 Fulani v. FCC 49 F.3d 904, 909 (2d Cir. 1995) (cite omitted)see also Kay v. FCC, 443 F.2d 638, 640 (D.C.Cir. 1970).
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provisions otherwise would negate the requirement that states ensure that arbitrated agreements are
conggtent with the Commission'srules. Thus, the explicit rulemaking requirements pointed out by some
of the partiesis best read as giving the Commission more jurisdiction than usud, not less. We bdieve
that the delegation of authority set forth in section 251(d)(1) is "expansve' and not limited. We
therefore reject assartions that the Commission has authority to establish regulations regarding intrastate
matters only with respect to certain provisons of section 251, such as number adminigration.

97. Moreover, the Court in Louisiana PSC does not suggest a different result. The reasoning
in Louisiana PSC applies to the dual regulatory system of the 1934 Act. As st forth above, however,
in sections 251-253, Congress amended the dua regulatory system that the Court addressed in
Louisiana PSC. Asareault, preemption in this case is governed by the usud rule, dso recognized in
Louisiana PSC, that an agency, acting within the scope of its delegated authority, may preempt
inconsstent state regulation.’®  As discussed above, Congress here has expressed an intent that our
rules apply to intrastate interconnection, services, and accessto network elements. Therefore,
Louisiana PSC does not foreclose our adoption of regulations under section 251 to govern intrastate
matters.

98. Paties have raised other arguments suggesting that the Commission lacks authority over
intrastate matters. We are not persuaded by the argument that sections 256(c) and 261, aswell as
section 601(c) of the 1996 Act, evince an intent by Congress to preserve states exclusive authority
over intrastate matters. In fact, section 261 supports the finding that the Commission may establish
regulations regarding intrastate aspects of interconnection, services and access to unbundled elements
that the states may not supersede. Section 261(b) generally permits states to enforce regulations
prescribed prior to the date of enactment of the 1996 Act, and to prescribe regulations after such date,
if such regulations are not inconsistent with the provisions of Part 11 of Title 11.%%* Section 261(c)
specifically providesthat nothing in Part |1 of Title 11 "precludes a State from imposing requirements on
atelecommunications carrier for intrastate services that are necessary to further competition in the
provision of telephone exchange service or exchange access, as long as the State's requirements are not
inconsistent with this part or the Commission's regulations to implement this part."*** We conclude
that state access and interconnection obligations referenced in section 251(d)(3) fal within the scope of
section 261(c). Section 261(c), as the more specific provison, controls over section 261(b) for
matters that fal within its scope.’™ We note, too, that section 261(c) encompasses al state

'*! Louisiana PSC, 476 U.S. at 368.
18247 U.S.C. § 261(b).
16347 U.S.C. 8 261(c) (emphasis added).

¢ Morton v. Mancarij 417 U.S. 535, 550-51 (1974).
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requirements. It isnot limited to requirements that were prescribed prior to the enactment of the 1996
Act. By providing that Sate requirements for intrastate services must be consstent with the

Commission's regulations, section 261(c) buttresses our concluson that the Commission may establish
regulations regarding intrastate aspects of interconnection, services, and access to unbundled elements.

99. Section 601 of the 1996 Act and section 256 also are consistent with our conclusion.
Section 601(c) of the 1996 Act provides that the Act and its amendments "shall not be construed to
modify, impair, or supersede Federal, State, or local law unless expresdy so provided in such Act or
amendments"*® We conclude that section 251(d)(1), which requires the Commission to "establish
regulations to implement the requirements of this section,"**® and section 261(c), were expressy
intended to modify federd and state law and jurisdictiond authority.

100. Section 256, entitled " Coordination for Interconnectivity," has no direct bearing on the
issue of the Commission's authority under section 251, because it provides only that “[n]othing in this
section shdl be congtrued as expanding or limiting any authority that the Commisson may have under
law in effect before the date of enactment of the Telecommunications Act of 1996."**" That provison is
relevant, however, as a contrast to section 251, which does not contain a Smilar statement that the
scope of the Commission's authority is unchanged by section 251.%%

101. Wefurther conclude that the Commission's regulations under section 251 are binding on
the states, even with respect to intrastate issues. Section 252 provides that the agreements state
commissions arbitrate must comply with the Commission's regulations established pursuant to section
251. In addition, section 253 requires the Commission to preempt state or locd regulations or
requirements that "prohibit or have the effect of prohibiting the ability of any entity to provide any
interdtate or intrastate telecommunications service"'**  As discussed above, section 261(c) provides
further support for the conclusion that states are bound by the regulations the Commission establishes
under section 251.

185 47 U.S.C. § 601(c)(1).
%047 U.S.C. § 251(d)(2).
16747 U.S.C. 8 256(c) (emphasis added).

1%8 Russello v. United States464 U.S. 16, 23 (1983);,Cramer v. Internal Revenue Service64 F.3d 1406, 1412 (9th Cir.
1995) (where Congress includes a provision in one section of statute but omitsit in another section of the same Act,
it should not beimplied where it is excluded).

169 47 U.S.C. § 253(a).
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102. We disagree with clamsthat section 251(d)(3) "grandfathers' exigting state regulations
that are consstent with the 1996 Act, and that such state regulations need not comply with the
Commission'simplementing regulaions. Section 251(d)(3) only specifies that the Commisson may not
preclude enforcement of state access and interconnection requirements that are consistent with section
251, and that do not subgtantialy prevent implementation of the requirements of section 251 or the
purposes of Part 11 of Titlell. In this Report and Order, we st forth only such rules that we believe
are necessary to implement fully section 251 and the purposes of Part 11 of Title Il. Thus, Sate
regulaions that are incongstent with our rules may "substantidly prevent implementation of the
requirements of this section and the purposes of [Part II of Title 11]."17°

103. We are not persuaded by arguments that, because other provisons of the 1996 Act
gpecificaly require states to comply with the Commission's regulations, the absence of such requirement
in section 251(d)(3) indicates that Congress did not intend such compliance. Section 251(d)(3) permits
dates to prescribe and to enforce access and interconnection requirements only to the extent that such
requirements "are consistent with the requirements’ of section 251 and do not "substantidly prevent
implementation” of the requirements of section 251 and the purposes of Part |1 of Title 11.*> The
Commission is required to establish regulations to "implement the requirements of the section." "
Therefore, in order to be consstent with the requirements of section 251 and not "substantialy prevent"
implementation of section 251 or Part |1 of Title I1, State requirements must be consstent with the
FCC'simplementing regulaions.*™

D. Commission'sLegal Authority and the Adoption of National Pricing Rules
1. Background
104. Inthe NPRM, we sought comment on our tentative conclusion that sections 251(c)(2),

(©)(3), and (c)(6) establish the Commission's lega authority under section 251(d) to adopt pricing rules
to ensure that the rates, terms, and conditions for interconnection, access to unbundled network

170 47 U.S.C. § 251(d)(3)(C).
171 47 U.S.C. § 251(d)(3)(B).
172 47 U.S.C. § 251(d)(3)(C).
17347 U.S.C. § 251(d)(1).

174 We recognize that, in some instances, whether particular state requirements are consistent with the Commission's
rules may need to be considered on a case-by-case basis.
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elements, and collocation are just, reasonable, and nondiscriminatory.*” We aso sought comment on
our tentative conclusion that sections 251(b)(5) and 251(c)(4) establish our authority to define
"wholesde rates’ for purposes of resde, and "reciprocal compensation arrangements' for purposes of
transport and termination of telecommunications services.'™  In addition, we asked parties to comment
on our tentative conclusion that the Commission's Satutory duty to implement the pricing requirements
of section 251, as elaborated in section 252, requires that we establish pricing rules interpreting and
further explaining the provisions of section 252(d). The states would then apply these rulesin
establishing rates pursuant to arbitrations and in reviewing BOC gtatements of generdly available terms
and conditions*”’

105. We further sought comment on our tentative conclusion that nationd pricing rules would
likely reduce or diminate inconsistent Sate regulatory requirements, increase the predictability of rates,
and facilitate negotiation, arbitration, and review of agreements between incumbent LECs and
competitive providers!”® We aso sought comment on the potentia consequences of the Commission
not establishing specific pricing rules.*”

2. Comments

106. Legal Authority. The Department of Justice, GSA/DoD, many potential new entrants,
and afew gate commissons maintain that the Act gives the Commission acritica role in establishing
national pricing rules to ensure that the rates for interconnection, access to unbundled network
elements, and collocation are jugt, reasonable, and nondiscriminatory.*® They contend that section
251(d)(1) specificdly directs the Commission, without limitation, to develop pricing rules governing
trangport and termination, interconnection, the provisoning of unbundled network eements, and

1> NPRM at para. 117.
176 1d. at 118.

1771d. at para. 118.
1781d. at para. 119.
7.

180 See, e.9., DoJ comments at 24-25; GSA/DoD comments at 8, reply at 6; Teleport comments at 44; ALTS comments
at 33; GST comments at 25-26; Hyperion comments at 19; ACSI comments at 53, reply at 18-19; MFS comments at 49;
M CI comments at 59; Sprint comments at 42; Cox comments at 22; TCl comments at 6; Time Warner comments at 45;
WinStar comments at 28, reply at 6-7Comcast reply at 12; AT& T reply at 5; Kentucky Commission comments at 3;
Wyoming Commission comments at 27see also NCTA comments at 8-9; Texas Public Utility Counsel comments at
15; Jones Intercable comments at 10-12, reply at 10-13 (arguing that the Commission should adopt national binding
pricing rules); New Jersey Cable Assnet al. reply at 6-9, 11 (arguing that the pricing rules adopted by the
Commission should be binding); Vanguard reply at 4-5.
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resde’® These parties maintain that nothing in sections 251 and 252 expresdy precludes the
Commission from establishing pricing rules for the sates to gpply.*® Therefore, they argue that the
broad grant of authority under section 251(d)(1) includes authority to establish pricing rules.*#

107. On the other hand, most state commissions, BOCs, and incumbent LEC trade
associaions contend that nothing in the 1996 Act specificaly authorizes the Commission to adopt
pricing rules®™ A group of state commissions and NARUC contend that the Commission's authority to
implement the requirements of section 251 islimited to the express activities assgned to the
Commission in that section, such as prescribing regulations for resale and numbering portability,
determining unbundled network dements, and establishing a North American Numbering Plan
Adminigtrator (NANPA) and a cost recovery mechanism for the administrators operations.*®* The
New Y ork Commission contends that the 1996 Act is unambiguous in reserving intragtate pricing to the
dtates under section 252(d), and that any Commission regulations would apply only to states that do not
act to open local markets to competition and to those provisions in section 251 that require specific
Commission rules’®® The Ohio Commission assarts that section 251(d)(3) explicitly providesthat the
Commisson shdl not preclude states from enforcing or implementing the requirements of section 251,
as long as the state's policy is consistent with section 251.*

'8 DoJ comments at 24-25; Sprint comments at 42; Teleport comments at 44; GST comments at 25-26.
182 | d; see also Citizens Utilities comments at 15-16.
183 DoJ comments at 24-25; Sprint comments at 42; Teleport comments at 44; GST comments at 25-26.

184 Seg, e.¢., Wisconsin Commission comments at 4; Ohio Commission comments at 36-39; Florida Commission
comments at 24-25; Colorado Commission comments at 10; Pennsylvania Commission comments at 10-11, 26-27;
Washington Commission comments at 23; Maryland Commission comments at 11; South Carolina Commission
comments at 2; Minnesota Commission reply at 2-3; Nebraska Rural Development Commission comments at 1
VirginiaCommission Staff comments at 2-3; M ass. Commission comments at 4; Idaho Commission comments at 10;
New Y ork Commission comments at 10, 23;eply at 4-5; Georgia Commission comments at 2-3, 7; Arizona
Commission comments at 18; District of Columbia Commission comments at 24- 28 (stating that the Commission has
authority to adopt non-binding guidelines that would be helpful to states);
Missouri Commission comments at 7-8; Texas Commission comments at 21; Alabama Commission comments at 6, 9,
22; Maine Commission,et al. comments at 2-4; lllinois Commission comments at 8, 41; Indiana Commission
comments at 4-5; New Hampshire Commissioret al. reply at 3; NARUC comments at 16-20reply at 3-5; PacTel
comments at 13, 63; SBC comments at 51-53, 70-71; BellSouth comments at 48-4&ply at 31-32; Rural Tel. Coalition
(ic;mrﬁznts at 24; USTA comments at 4-5; GTE comments at 59, reply at 3-5; SNET comments at 28; TDS comments at
n.14.

185 NARUC comments at 14-15; Maine Commissiorgt al. comments at 2-4;see also GTE comments at 6-7.

18 New Y ork Commission comments at 2-3see al so Pennsylvania Commission comments at 10-11, 26-27; Virginia
Commission Staff comments at 3.

187 Ohio Commission comments at 36-39.
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108. Thelllinois Commission dates that section 252(d) governs pricing standards for
interconnection and network element charges, transport and termination of traffic, and wholesale
services™ |t argues that each provision expresdy establishes standards under which state
commissions are to determine prices, without reference to any Commission rulemaking.*®® The lllinois
Commission further contends that in establishing standards for state commissions to apply during
arbitration under section 252(b), subsections 252(c)(1) and 252(c)(2) distinguish between section 251
and the Commission's regulations prescribed thereunder, and the pricing standards set forth in section
252(d), which do not reference any Commission regulations.™® The lllinois Commisson infers from
these subsections that Congress did not intend for the Commission to exercise broad rulemaking
authority under sections 251 and 252.** Other state commissions similarly argue that the genera
language of section 251(c)(2)(D) and the specific grant of authority to states under section 252(d) to
price interconnection eements reved Congresss intent to confer responsbility over pricing on the
gates'lQZ

109. National Sandards. The Department of Jugtice, the SBA, and most of the IXCs,
CAPs, and cable companies addressaing this issue agree that the Commission should establish nationd
pricing rules for interconnection and unbundled eements under 252(d)(1) for the reasons stated in the
NPRM .*? Citizens Utilities, NEXTLINK, and WinStar also support the Commission's tentetive
conclusion that nationd pricing rules should be adopted to guide the Sates in facilitating the negotiation
and arbitration process.** The mgority of consumer organizations urge the Commission to establish
uniform, nationd rules and argue that incongstent and unpredictable state rules would inhibit or delay

188 ||linois Commission comments at 7.
189 Id

1901, at 8, 41.

191 |d

192 Colorado Commission comments at 10; Pennsylvania Commission comments at 10-11, 26-27; Virginia Commission
comments at 2-3; Mass. Commission comments at 4; Arizona Commission comments at 18.

See, e.g.,DoJ comments at 25-26; SBA comments at 4; LDDS comments at 19-20, 58; AT& T comments at 45; LCI
commentsat 3, 12; MCl comments at 59; Sprint comments at 42, reply at 5-11; CompTel comments at 19-22; V artet,
al. comments at 10 (national pricing standards for databases); ALTS comments at 33; Teleport comments at 45-46,
reply at 32; Hyperion comments at 3, reply at 5-6; ASCI comments at 51-53; Intermedia comments at 14; MFS
comments at 52-54, 58, 64; Cable & Wireless comments at 32; Cox comments at 12, 22, reply at 5, 13-16; Comcast
comments at 44; Continental comments at 16; TCI comments at 22-24, reply at 1-3; Jones Intercable comments at 2-4,
reply at 3, 9; Time Warner comments at 47, reply at 2, 7-%ee also
Vanguard reply at 3, 7-9.

194 Seg, e.g., Citizens Utilitiescomments at 15-16; NEXTLINK comments at 24-25; WinStar comments at 2&e also
CompTel comments at 19-20.
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the efforts of new entrants to obtain interconnection arrangements with incumbent LECs and undermine
their ability to raise capitd in the financid markets™® Severd state commissions dso support the
adoption of nationa rules. For example, the Kentucky Commission contends that nationd pricing rules
would facilitate competitive entry,**® and the North Dakota Commission argues that such nationa rules
would provide significant assstance to those states that have not opened their loca marketsto
competition.'”

110. The RBOCs, with the exception of Ameritech, generaly oppose the adoption of nationa
pricing rules on legd and policy grounds.*® The majority of states also express opposition to national
pricing rules and argue that section 251(d)(3) reserves to the Sates the details of loca service
competition.'® Other state commissions advocate that the Commission should adopt either preferred
outcomes for interconnection that narrow the range of issues in arbitration and negotiation,*® or genera
nonbinding guidelines that recognize the rights of states to adopt their own pricing standards.®* For
ingance, the Illinois Commission contends that, if the Commission finds that it has authority to establish
pricing rules to govern the sates, it could determine that rates for interconnection and unbundled
network elements are to be based upon forward-looking costs rather than historica costs, and leave all

195 See, e.9., Ad Hoc Telecommunications Users Committee comments at 3-4, 11, 29-32; SDN Users Assn comments
at 2; CFA/CU comments at 26; Competition Policy Institute comments at 9-10, reply at 1€ge also I TIC comments at
3-5; TRACER comments at 37, reply at 6; NTIA reply at 15-16.

1% Seg, e.g.,, Kentucky Commission comments at 4see also Texas Public Utility Counsel comments at 15.
197 Seg, e.g., North Dakota Commission comments at 1-2.

198 See, e.g., NYNEX comments at 40-41; SBC comments at 48, 50, reply at 29, 33; PacTel comments at 2, 8, 64, and 65,
reply at 23; Bell South comments at 49, 55, reply at 33; Ameritech comments at 59 (favoring national pricing principles
that allow incumbent LECs to recover all costs?see also Cincinnati Bell comments at 20 (supporting FCC rules, but
arguing that rules should only be general and for the purpose of guiding statesin the negotiation and arbitration
process).

199 Seg, e.g., Ohio Commission comments at 39-40; Colorado Commission comments at 28, reply at 4-6; Wyoming
Commission comments at 20, 27-29; Minnesota reply at 2-3; Maryland Commission comments at 12; New Y ork
Commission commentsat 11-12, reply at 9-10; Georgia Commission comments at 7, reply at 1; Indiana Commission
comments at 2, 21; Alaska Commission comments at 4; Missouri Commission comments at 8; Oregon Commission
comments at 30; Alabama Commission comments at 20-21; North Carolina Commission comments at 10; Maine
Commission, et al. comments at 2-3; California Commission comments at 11-12, reply at 18; Arizona Commission
comments at 19; Connecticut Commission comments at 9-10; Washington Commission reply at 2; New Hampshire
Commission,et al. reply at 2-3; Mississippi Commission comments at 13; Pennsylvania Commission comments at 26;
NARUC comments at 23, 24, reply at 12-13; Florida Commission comments at 25ee al so Ohio Consumers Counsel
commentsat 21, 27; MECA comments at 39-41; Municipal Utilitiescommentsat 17-18, reply at 7; Attorneys General,
et al. reply at 2, 7; Puerto Rico Tel. comments at 5-6; reply at 9-10; Alaska Tel. Assn comments at 2.

200 See Washington Commission comments at 2.

Seg, e.9., Pennsylvania Commission comments at 28; South Carolina Commission commentsat 3; I1linois
Commission comments at 41, reply at 12-13; Washington Commission comments at 2, 2&e alsoNYNEX comments
at 42.
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other details to the states. In addition, the Illinois Commission argues that any pricing sandards that the
Commission prescribes should be focused narrowly on those services addressed in section 252(d). %2
The lowa Commisson maintains that the Commisson's rules may be explicit only to the extent that they
prohibit state policies that are inconsistent with section 251.°°  Some incumbent LEC trade
associations suggest that the Commission adopt only broad guideines and minimum pricing
requirements® NADO, Joint Consumer Advocates, and the Rurd Tdl. Coalition oppose the adoption
of any nationd pricing rules on the ground that such a regime would not alow for flexibility and
innovaion®® The Rurd Te. Codlition further assertsthat if the Commission insists on prescribing
pricing standards for al gates, it must take into account the myriad of different classes of customers,
geographic characterigtics, population densties, and technologies.?®

3. Discussion

111. Inadopting sections 251 and 252, we conclude that Congress envisoned complementary
and sgnificant roles for the Commission and the states with respect to the rates for section 251
services, interconnection, and access to unbundled dements®” We interpret the Commission'srole
under section 251 as ensuring that rates are just, reasonable, and nondiscriminatory: in doing so, we
believeit to be within our discretion to adopt nationa pricing rulesin order to ensure that rates will be
just, reasonable, and nondiscriminatory. The Commission is aso responsible for ensuring that
interconnection, collocation, access to unbundled elements, resde services, and transport and
termination of telecommunications are reasonably available to new entrants.”® The states role under
section 252(c) is to establish specific rates when the parties cannot agree, consstent with the
regulations prescribed by the Commission under sections 251(d)(1) and 252(d).

112. While we recognize that sections 201 and 202 creste a very different regulatory regime
from that envisoned by sections 251 and 252, we observe that Congress used terms in section 251,

202 See||linois Commission comments at 41-43.
203 See | owa Commission comments at 5.

% Seg, e.g., NECA comments at 6; USTA comments at 37see also George Washington Urban L eague comments at
2; Alliance for Public Technology comments at 9-11, reply at 1; ALLTEL commentsat 4-7, reply at summary.

205 5ee NADO, et al. at 4, 6; Joint Consumer Advocatesreply at 9-10; Rural Tel. Coalition comments at 19, reply at 13-
14,

2% Rural Tel. Coalition comments at 19, reply at 14.
27 Seeinfra, Sections VIl and V111,

298 For a further discussion of specific pricing rulesseeinfra, Section VII.
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such as the requirement that rates, terms, and conditions be "just, reasonable, and nondiscriminatory,”
that are very amilar to language in sections 201 and 202. This lends additiond support for the
proposition that Congress intended to give us authority to adopt rules regarding the justness and
reasonableness of rates pursuant to section 251, comparable in some respects to the authority
Congress gave us pursuant to sections 201 and 202.

113. We bdieve that nationd pricing rules are a critical component of the interconnection
regime set out in sections 251 and 252. Congress intended these sections to promote opportunities for
local competition, and directed us to establish regulations to ensure that rates under this regime would
be economicdly efficient. This, in turn, should reduce potentid entrants capita costs, and should
facilitate entry by all types of service providers, induding smdl entities.®® Further, we believe that
nationa ruleswill help states review and arbitrate contested agreementsin atimely fashion. From
August to November and beyond, states will be carrying the tremendous burden of setting specific rates
for interconnection and network elements, for resde, and for transport and termination when parties
bring these issues before them for arbitration. As discussed in more detall below, we are setting forth
default proxies for statesto use if they are unable to set these rates using the necessary cost studies
within the Satutory time frame. After that, both we and the states will need to review the level of
competition, revise our rules as necessary, and reconcile arbitrated interconnection arrangements to
those revisons on a going-forward bass.

114. We believe that nationd rules should reduce the parties uncertainty about the outcome
that may be reached by different states in their respective regulatory proceedings, which will reduce
regulatory burdensfor al partiesincuding smal incumbent LECs and smdl entities. A nationd regime
should aso help to ensure consstent federa court decisons on review of specific state orders under
sections 251 and 252.%° |n addition, under the national pricing rules that we adopt for interconnection
and unbundled network elements, Sates will retain the flexibility to consder local technologicd,
environmentd, regulatory, and economic conditions. Failure to adopt nationd pricing rules, on the
other hand, could lead to widdly disparate State policies that could delay the consummation of
interconnection arrangements and otherwise hinder the development of local competition. Lack of
nationd rules could aso provide opportunities for incumbent LECs to inhibit or delay the
interconnection efforts of new competitors, and create great uncertainty for the industry, cepita
markets, regulators, and courts as to what pricing policies would be pursued by each of the individud
dates, frudrating the potentia entrants ability to raise capital. In sum, we believe that the pricing of
interconnection, unbundled eements, resale, and trangport and termination of telecommunicationsis
important to ensure that opportunities to compete are available to new entrants.

299 See Regulatory Flexibility Act, 5 U.S.C. 8 60kt seq.

210 See 47 U.S.C.§ 252(€)(6).
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115. Aswe observed in the NPRM,?* section 251 explicitly sets forth certain requirements
regarding rates for interconnection, access to unbundled eements, and related offerings. Sections
251(c)(2) and (c)(3) require that incumbent LECs "rates, terms, and conditions’ for interconnection
and unbundled network elements be "just, reasonable, and nondiscriminatory in accordance with . . .
the requirements of sections 251 and 252."#2 Section 251(c)(4) requires that incumbent LECs offer
"for resale a wholesale rates any telecommunications service thet the carrier provides at retail to
subscribers who are not telecommunications carriers,” without unreasonable conditions or limitations.**
Section 251(c)(6) providesthat al LECs must provide physica collocation of equipment, "on rates,
terms, and conditions that are just, reasonable, and nondiscriminatory.” %4 Section 251(b)(5) requires
that al LECs"establish reciproca compensation arrangements for the transport and termination of
telecommunications”#® Section 251(d)(1) further expresdy directs the Commission, without limitation,
to "complete al actions necessary to implement the requirements of [section 251]." #¢

116. Section 252 generdly sets forth the procedures that state commissions, incumbent LECs,
and new entrants mugt follow to implement the requirements of section 251 and establish specific
interconnection arrangements.  Section 252(c)(1) provides that "in resolving by arbitration . . . any open
issues and imposing conditions upon the parties to the agreement, a State commission shall . . . ensure
that such resolution and conditions meet the requirements of section 251, including the regulations
prescribed by the Commission pursuant to section 251."%

117. We conclude that, under section 251(d)(1), Congress granted us broad authority to
complete dl actions necessary to implement the requirements of section 251, including actions
necessary to ensure that rates for interconnection, access to unbundled elements, and collocation are
"just, reasonable, and nondiscriminatory."?® We aso determine that the Satute grants us the authority

1 NPRM at para. 117.

212 47 U.S.C. 88 251(c)(2) and (c)(3) (emphasis added).
247 U.S.C. § 251(c)(4) (emphasis added).

%47 U.S.C. § 251(c)(6) (emphasis added).

#1547 U.S.C. § 251(b)(5) (emphasis added).

216 47 U.S.C. § 251(d)(1).

217 47 U.S.C. 8 252(c)(1) (emphasis added).

218 See 47 U.S.C. 88 251(c)(2), (c)(3), and (c)(6).
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to define reasonable "wholesale rates’ for purposes of services to be resold, and "reciprocal
compensation” for purposes of trangport and termination of telecommunications.®® The argument
advanced by the New Y ork Commission, NARUC, and others that the Commission's implementing
authority under section 251(d)(2) is limited to those provisonsin section 251 that mandate specific
Commission rules, such as prescribing regulations for number portability, unbundling, and resde, reads
into section 251(d)(1) limiting language that the section does not contain. Congress did not confine the
Commission's rulemaking authority to only those matters identified in sections 251(b)(2), 251(c)(4)(B),
and 251(d)(2), and there is no basis for inferring such an implicit limitation. A narrow reading of section
251(d)(1), as proposed by the New Y ork Commission, NARUC, and others, would require the
Commission to neglect its satutory duty to implement the provisons of section 251 and to promote
rapid competitive entry into loca telephone markets.

118. We ds0 rgect the arguments raised by severd state commissions that the languagein
section 252(c) indicates Congresss intent for the Commission to have little or no authority with respect
to pricing of interconnection, access to unbundled elements, and collocation. We do not believe that
the statutory directive that state commissions establish rates according to section 252(d) restricts our
authority under section 251(d)(1). States must comply with both the statutory standards under section
252(d) and the regulations prescribed by the Commission pursuant to section 251 when arbitrating rate
disputes or when reviewing BOC statements of generally available terms.  Section 252(c) enumerates
three requirements that states must follow in arbitrating issues.®® These requirements are not set forth
in the dternative; rather, ates must comply with dl three,

119. We further rgect the argument that section 251(d)(3) restricts the Commission's authority
to establish nationa pricing regulations. Section 251(d)(3) provides that the Commission shall not
preclude the enforcement of any regulation, order, or policy of a state commisson that, inter alia, is
consgtent with the requirements of section 251 and does not subgtantially prevent implementation of the
requirements of section 251. This subsection, as discussed in section 11.C., supra, isintended to alow
dtates to adopt regulations that are not inconsistent with the Commission's rules; it does not address
date policies that are inconsistent with the pricing rules established by the Commission.

120. We ds0 address the impact of our rules on smal incumbent LECs. For example, Rura
Tel. Coalition argues that rigid rules, based on the properties of large urban LECs, cannot blindly be
applied to small and rurd LECs** As discussed above, however, we believe that states will retain

1 See 47 U.S.C. 88 251(b)(5) and (c)(4).
220 See 47 U.S.C. 88 252(c)(1), (c)(2), and (c)(3).
221 Rural Tel. Coalition reply at 14.
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sufficient flexibility under our rulesto consder local technological, environmentd, regulatory, and
economic conditions. We aso note that section 251(f) may provide relief to certain smdl carriers.??

E. Authority to Take Enforcement Action
1. Background

121. The Commisson'simplementation of section 251 must be given full effect in arbitrated
agreements and incorporated into al such agreements. Thereisjudicia review of such arbitrated
agreements, and one issue surely will be the adherence of these agreementsto our rules. The
Commission will have the opportunity to participate, upon request by a party or a state or by submitting
an amicusfiling, in the arbitration or the judicid review thereof. To clarify our potentia role, we
consider the extent of the Commission's authority to review and enforce agreements entered into
pursuant to section 252. Section 252(€)(6) providesthat, in "any casein which a State commission
makes a determination under this section, any party aggrieved by such determination may bring an
action in an appropriate Federa digtrict court to determine whether the agreement or statement meets
the requirements of section 251 and this section."**

122. Inthe NPRM, we sought comment on the relationship between sections 251 and 252
and the Commission's existing authority under section 208(a), which dlows any person to filea
complaint with the Commission regarding "anything done or omitted to be done by any common carrier
subject to this Act, in contravention of the provisions thereof . . ."?* We asked whether section 208
gives the Commission authority over complaints dleging violations of requirements set forth in sections
251 or 252. We aso sought comment on the relationship between sections 251 and 252 and any other
gpplicable Commission enforcement authority. We further sought comment on how we might increase
the effectiveness of the Commission's enforcement mechanisms. Specificdly, we asked for comment
on how private rights of action might be used under the Act, and the Commisson'srole in speeding
dispute resolution in forums used by private parties.

2. Comments

222 See 47 U.S.C. § 251(f).
22347 U.S.C. § 252(¢)(6).

224 See 47 U.S.C. § 208;see also NPRM at para. 41.
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123. The mgority of commenters agree that the Commission's section 208 complaint authority
extends to the acts or omissions of common carriersin contravention of sections 251 and 252.%> TCI
further asserts that the Commission retains authority to issue declaratory rulings pursuant to the
Adminigrative Procedure Act, 5 U.S.C. 554(e), and to initiate investigations pursuant to section 403 of
the Communications Act.?® Severd state commissions argue, however, that dlowing partiesto file
section 208 complaints would be inconsstent with the states preeminent role under sections 251 and
252, at least in some circumgtances. For example, the New Y ork Commission contends thét, to the
extent that sections 251 and 252 gpply to both interstate and intrastate services, the FCC only has
authority to hear complaints regarding interstate communications.?” The lllinois Commission asserts
that a section 208 remedy would be gppropriate only after an agreement is implemented, and only to
the extent the complaint does not alege that the agreement violates standards set forth in sections 251
and 252.%8

3. Discussion

124. Consstent with our decision in Telephone Number Portability* and the views of most
commenters, we conclude that parties have severa options for seeking relief if they believe that a
carrier has violated the standards under section 251 or 252. Pursuant to section 252(e)(6), a party
aggrieved by a state commission arbitration determination under section 252 has the right to bring an
action in federd didtrict court.?® Federa district courts may choose to stay or dismiss proceedings
brought pursuant to section 252(e)(6), and refer issues of compliance with the substantive requirements
of sections 251 and 252 to the Commission under the primary jurisdiction doctrine.”* Wefind,

% See, e.g, ALTS commentsat 7; AT& T comments at 10-11; BellSouth comments at 9; CompTel comments at 103;
Florida Commission comments at 10-11; Ind. Cable & Telecomm. Assn reply at 4; Jones Intercable comments at 13-
14; MCI comments at 7-8; M FS comments at 8-9; Ohio Commission comments at 17; Sprint comments at 8-9; TClI
comments at 10; TCC comments at 62.

226 TCl comments at 10.

227 New Y ork Commission replysee also Wyoming Commission comments at 15-16.
228 1]linois Commission comments at 16-18.

229 See Number Portability Order

230 Commenters al so suggest that the statute's provision for federal district court review of state public utility

commission decisionsis inconsistent with the 11th Amendment. That issue is not properly before the Commission

sinceit isthe federal courts that will have to determine the scope of their jurisdiction and in any case "regulatory

?8%‘%6'3 ?-ré%nnot free to declare an act of Congress unconstitutional.'See Meredith Corp. v. FCG 809 F.2d 863, 873
.C.Cir. .

%31 See Reiter v. Cooper, 507 U.S. 258, 268-269 (1993)Allnet Comm. Servs. v. National Exchange Carrier Ass,r965
F.2d 1118 (D.C. Cir. 1992); see also TCC Comments at 61.
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however, that federa court review is not the exclusve remedy regarding state determinations under
section 252. The 1996 Act is clear when it intends for aremedy to be exclusive. For example, section
252(€e)(6) providesthat, if a state commission failsto act, as described in section 252(e)(5), "the
proceeding by the Commisson under [section 252(€)(5)] and any judicid review of the Commisson's
actions shall be the exclusive remedies for a State commission'sfailure to act."#? In contragt, the
succeeding sentence in section 252(€)(6) provides that any party aggrieved by a state commission
determination under section 252 "may bring an action in an appropriate Federal didtrict court . . . " %2

125. The Commission aso stands ready to provide guidance to states and other parties
regarding the statute and our rules. In addition to the informa consultations that we hope to continue
with state commissions, they or other parties may at any time seek a declaratory ruling where necessary
to remove uncertainty or eiminate a controversy.® Because section 251 is critical to the development
of compstitive local markets, we intend to act expeditioudy on such requests for declaratory rulings.

126. We further conclude that section 252(e)(6) does not divest the Commission of
jurigdiction, in whole or in part, over complaints that a common carrier violated section 251 or 252 of
the Act. Section 601(c)(1) of the 1996 Act provides that the 1996 Act "shall not be construed to
modify, impair or supersede’ existing federd law -- which includes the section 208 complaint process -
- "unless expresdy so provided."?* Sections 251 and 252 do not divest the Commission of its section
208 complaint authority.

127. An aggrieved party could file a section 208 complaint with the Commission, adleging that
the incumbent LEC or requesting carrier has failed to comply with the requirements of sections 251 and
252, including Commission rules thereunder, even if the carrier isin compliance with an agreement
gpproved by the sate commission. Alternatively, aparty could file a section 208 complaint aleging that
acommon carier is violating the terms of a negotiated or arbitrated agreement. We plan to initiate a
proceeding to adopt expedited procedures for resolving complaints filed pursuant to section 208.

128. We note that, in acting on a section 208 complaint, we would not be directly reviewing
the state commission's decison, but rather, our review would be drictly limited to determining whether

23247 U.S.C. § 252(e)(6) (emphasis added).
233 1d. (emphasis added).

234 See 47 C.F.R. 8 1.2 (the Commission, in accordance with section 5(d) of the Administrative Procedures Act, 5.
U.S.C. § 554(e), may issue a declaratory ruling terminating a controversy or removing uncertainty).

235 47 U.S.C. § 601(c)(1).
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the common carrier's actions or omissions were in contravention of the Communications Act.?* Thus,
consistent with our past decisions in analogous contexts,>” we conclude that a person aggrieved by a
dtate determination under sections 251 and 252 of the Act may elect to either bring an action for federa
district court review or a section 208 complaint to the Commission against acommon carrier. Such a
person could, as a further dternative, pursuant to section 207, file a complaint against a common carrier
with the Commission or in federa digtrict court for the recovery of damages.® We are unlikely, in
adjudicating a complaint, to examine the consstency of a date decison with sections 251 and 252 if a
judicid determination has aready been made on the issues before us. %

129. Finaly, we clarify, as one commenter requested,?® that nothing in sections 251 and 252
or our implementing regulations isintended to limit the ability of personsto seek relief under the antitrust
laws, other statutes, or common law. In addition, in appropriate circumstances, the Commission could
indtitute an inquiry on its own motion, 47 U.S.C. 8§ 403, initiate a forfeiture proceeding, 47 U.S.C. 8
503(b), initiate a cease-and-desist proceeding, 47 U.S.C. 8§ 312(b), or in extreme cases, consider
initiating a revocation proceeding for violators with radio licenses, 47 U.S.C. § 312(a), or referring
violations to the Department of Justice for possible criminal prosecution under 47 U.S.C. 8§ 501, 502 &
503(a).

F. Regulations of BOC Statements of Generally Available Terms

130. We noted in the NPRM that section 251 and our implementing regulations govern the
dtates review of BOC statements of generdly available terms and conditions, " aswell as

¢ While we would have authority to review such complaints, we note that we might decline, at least in some
instances, to impose financial penalties upon acommon carrier that is acting pursuant to state requirements or
authorization, even if we sustain the allegations in the complaint.

" See Number Portability Order, supra Freemon v. AT& T, 9 FCC Red 4032, 4033 (1994) (provision permlttmg
persons aggrieved by violation of prohibition against unauthorized publlcatlon of certain communications to "bring
acivil action in United States district court or any other court of competent jurisdiction” did not bar a complaint
under section 208 of the Communications Act);see also Policies Governing the Provision of Shared
Telecommunications Service3 FCC Red 6931 (1988) (the section 208 complaint process is available to resolve any
specific problems that might arise regardinghared telecommunications service regulation by a state that impinges
upon afederal interest).

738 See 47 U.S.C. § 207.
239 Town of Deerfield v. FCG 992 F.2d 420, 428-430 (2d Cir. 1993).
240 See M Cl comments at 9.

241 Spe 47 U.S.C. §§ 252(f) and 271(c)(2)(B).
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arrangements reached through compulsory arbitration pursuant to section 252(b).2*? We tentetively
concluded that we should adopt a single set of sandards with which both arbitrated agreements and
BOC gatements of generdly available terms must comply.

131. Only afew commenters addressed this issue, and most concurred with the tentative
conclusion that we should apply the same requirements to both arbitrated agreements and BOC
datements of generdly available teerms*® The lllinois Commission, for example, assarts that, "[g)ince
the generdly available terms could be viewed as a basdine againgt which to craft arbitrated
arrangements, it is reasonable to hold both arbitrated agreements and the BOC statements of generaly
available terms to the same standards."** CompTd asserts that, particularly if states require incumbent
LECsto tariff the terms and conditions in agreements that are subject to arbitration, there will be few if
any digtinctions between arbitrated agreements and generdly available terms and conditions.**

132. We hereby find that our tentative concluson that we should apply asingle set of
standards to both arbitrated agreements and BOC statements of generally available termsis consstent
with both the text and purpose of the 1996 Act. BOC statements of generdly available terms are
relevant where a BOC seeks to provide in-region interLATA service, and the BOC has not negotiated
or arbitrated an agreement. Therefore, such statements are to some extent a subgtitute for an
agreement for interconnection, services, or access to unbundled lements. We dso find no basisin the
datute for establishing different requirements for arbitrated agreements and BOC statements of
generdly available terms. Moreover, asingle sat of requirements will substantialy ease the burdens of
date commissions and the FCC in reviewing agreements and statements of generdly avallable terms
pursuant to sections 252 and 271.

G. States Rolein Fostering L ocal Competition Under Sections 251 and 252

133. Asadready referenced, states will play a critica role in promoting local competition,
including by taking akey role in the negotiation and arbitration process. We believe the
negotiation/arbitration process pursuant to section 252 is likely to proceed asfollows. Initidly, the
requesting carrier and incumbent LEC will seek to negotiate mutualy agreeable rates, terms, and
conditions governing the competing carrier's interconnection to the incumbent's network, accessto the

242 NPRM at para. 36 €iting 47 U.S.C. §8 252(b), ().

243 ACTA comments at 4; Arch comments at 5; Bell South comments at 7; CompTel comments at 105; I1linois
Commission comments at 14; MCI comments at 7; Sprint comments at 8.

244 1|linois Commission comments at 14.

245 Comptel comments at 105.
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incumbent's unbundled network eements, or the provision of services at wholesde rates for resde by
the requesting carrier. Either party may ask the rlevant state commission to mediate specific issuesto
facilitate an agreement during the negotiation process.

134. Because the new entrant's objective is to obtain the services and access to facilities from
the incumbent that the entrant needs to compete in the incumbent's market, the negotiation process
contemplated by the 1996 Act bears little resemblance to a typicad commercia negotiation. Indeed, the
entrant has nothing that the incumbent needs to compete with the entrant, and has little to offer the
incumbent in anegotiation. Consequently, the 1996 Act provides that, if the partiesfail to reach
agreement on al issues, ether party may seek arbitration before a state commission. The state
commission will arbitrate individua issues specified by the parties, or conceivably may be asked to
arbitrate the entire agreement. In the event that a state commission must act as arbitrator, it will need to
ensure that the arbitrated agreement is consstent with the Commission'srules. In reviewing arbitrated
and negotiated agreements, the state commission may ensure that such agreements are consstent with
gpplicable gate requirements.

135. Under the statutory scheme in sections 251 and 252, state commissions may be asked by
parties to define specific terms and conditions governing access to unbundled €ements, interconnection,
and resale of services beyond the rules the Commission establishes in this Report and Order.

M oreover, the state commissons are responsible for setting specific ratesin arbitrated proceedings.
For example, state commissionsin an arbitration would likely designate the terms and conditions by
which the competing carrier receives access to the incumbent'sloops. The state commission might
arbitrate a description or definition of the loop, the term for which the carrier commits to the purchase
of rightsto exclusve use of a gpecific network element, and the provisions under which the competing
carrier will order loops from the incumbent and the incumbent will provison an order. The Sate
commission may establish procedures that govern should the incumbent refurbish or replace the element
during the agreement period, and the procedures that apply should an end user customer decide to
switch from the competing carrier back to the incumbent or a different provider. In addition, the Sate
commission will establish the rates an incumbent charges for loops, perhaps with volume and term
discounts specified, as well as rates that carriers may charge to end users.

136. State commissons will have smilar responghilities with respect to other unbundled
network elements such as the switch, interoffice trangport, Sgnalling and databases. State commissions
may identify network eements to be unbundled, in addition to those eements identified by the
Commission, and may identify additiond points at which incumbent LECs must provide interconnection,
where technicdly feasble. State commissions are responsible for determining when virtua collocation
may be provided instead of physical collocation, pursuant to section 251(c)(6). States also will
determine, in accordance with section 251(f)(1), whether and to what extent arural incumbent LEC is
entitled to continued exemption from the requirements of section 251(c) after a telecommunications
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carrier has made a bona fide request under section 251. Under section 251(f)(2), states will determine
whether to grant petitions that may be filed by certain LECs for sugpension or modification of the
requirements in sections 251(b) or (c).

137. Theforegoing is arepresentative sampling of the role that states will have in steering the
course of local competition. State commissons will make critical decisons concerning ahost of issues
involving rates, terms, and conditions of interconnection and unbundling arrangements, and exemption,
sugpension, or modification of the requirementsin section 251. The actions taken by a state will
sgnificantly affect the development of local competition in that state. M oreover, actionsin one Sate are
likely to influence other states, and to have a substantia impact on steps the FCC takes in developing a
pro-competitive national policy framework.
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[11. DUTY TO NEGOTIATE IN GOOD FAITH
A. Background

138. Section 251(c)(1) of the Satute imposes on incumbent L ECs the "duty to negotiate in
good faith in accordance with section 252 the particular terms and conditions of agreements to fulfill the
duties described” in sections 251(b) and(c), and further provides that " (t)he requesting
telecommunications carrier dso has the duty to negotiate in good faith the terms and conditions of such
agreements"#*  In the NPRM, we asked parties to comment on the extent to which the Commission
should establish nationd rules defining the requirements of the good faith negotiation obligation.

B. Advantages and Disadvantages of National Rules
1. Comments

139. Some potentia new entrants and other parties assert that clear national guidelines will
prevent incumbent LECs from abusing their bargaining power for the purpose of undermining efforts to
eliminate barriers to competition.?”  Some parties aso assert that, in the absence of specific rules,
negotiations between potentid competitors are likely to be needlesdy prolonged and contentious.
SBA clamsthat delay and other anticompetitive tactics are particularly burdensome on small
businesses®®  In addition, Independent Cable & Telecommunications Assn expresses concern that
states might establish guiddlines that favor the incumbent.? Other parties agree that nationa rules
defining some limited aspects of good faith can amplify both negotiations and dispute resolution, but
nevertheess contend that the Commission should not establish extensive or detailed rulesin this area,
because the facts and tactics of various negotiations will display only afew characteridicsin
common?!

246 47 U.S.C. § 251(C)(1).
" See, e.g., AT& T comments at 86-88; CEDRA comments at 1-9; TCC comments at 7-13.

% See, e.g., ACSI comments at 7-11; AT& T comments at 86-88; Centennial Cellular Corp. comments at 2-10; Cox
comments at 43-46; NCTA comments at 59-63.

249 SBA comments at 8.
20 |nd. Cable & Telecomm. Assnreply at 7.

1 See, e.g., Georgia Commission comments at 6; Pennsylvania Commission comments at 19-20; SBA comments at 9;
Sprint comments at 10-11; Attorneys General reply at 12-13.
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140. Some incumbent LECs and other parties contend that the FCC need not establish any
rules regarding good faith negotiation, because the atute builds in a remedy of arbitration for parties
that are dissatisfied with the negotiation process.>? They maintain that nationa rules are inappropriate
because a determination of whether a party has acted in good faith requires examination of specific
facts that will not describe a pattern across the country.®® SBC contends that national standards are
inflexible, and thus will dow down the negotiation process, and that nationd rules are unnecessary,
because the 1996 Act provides incentives for incumbents to negotiate. ™ Some parties dso claim that
section 252(b)(5) sets forth standards for good faith negotiation, and that provison makes no mention
of arole for the FCC.>*

2. Discussion

141. We conclude that establishing some nationa standards regarding the duty to negotiate in
good faith could help to reduce areas of dispute and expedite fair and successful negotiations, and
thereby redize Congresss god of enabling swift market entry by new competitors. In order to address
the balance of the incentives between the bargaining parties, however, we bdieve that we should set
forth some minimum requirements of good faith negotiation that will guide parties and Sate
commissons. Asdiscussed above, the requirements in section 251 obligate incumbent LECs to
provide interconnection to competitors that seek to reduce the incumbent's subscribership and wesken
the incumbent's dominant postion in the market. Generdly, the new entrant haslittle to offer the
incumbent. Thus, an incumbent LEC islikdly to have scant, if any, economic incentive to reech
agreement. In addition, incumbent LECs argue that requesting carriers may have incentives to make
unreasonable demands or otherwise fail to act in good faith.** The fact that an incumbent LEC has
superior bargaining power does not itself demongrate alack of good faith, or ensure that a new entrant
will act in good faith.

142. We agree with commenters that it would be futile to try to determine in advance every
possible action that might be incongstent with the duty to negotiate in good faith. As discussed more

#°2 Bell South comments at 10-11; Texas Commission comments at 6-8; USTA comments at §e also District of
Columbia Commission comments at 14-17.

23 See, e.¢., Bell Atlantic comments at 47 ¢iting Amendment to the Commission's Rules Regarding a Plan for

Sharing the Costs of Microwave RelocationWW T Docket 95-157, Notice of Proposed Rulemaking, FCC 96-196 (rel.
Apr. 30. 1996)); Citizens Utilities comments at 6; Illinois Commission comments at 20-21; Ohio Commission comments
at 21.

254 SBC comments at 12-15.
255 Citizens Utilities comments at 6; SBC comments at 7, 20.

% See e.g., Bell Atlantic comments at 49; U S West comments at 40-42.
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fully below, determining whether or not a party's conduct is congstent with its statutory duty will

depend largdy on the specific facts of individua negotiations. Therefore, we believe that it is
gppropriate to identify factors or practices that may be evidence of failure to negotiate in good faith, but
that will need to be considered in light of dl rlevant circumstances.

143. Congstent with our discussion in Section 11, above, we believe that the Commission has
authority to review complaints aleging violations of good faith negotiation pursuant to section 208.%’
Penalties may be imposed under sections 501, 502 and 503 for failure to negotiate in good faith. In
addition, we believe that state commissions have authority, under section 252(b)(5), to consider
dlegaionsthat a party hasfailed to negotiate in good faith. We aso reserve the right to amend these
rulesin the future as we obtain more information regarding negotiations under section 252.

C. Specific Practicesthat M ay Constitute a Failure to Negotiate in Good Faith
1. Comments

144. The comments included numerous suggestions regarding what might condiitute a violation
of the duty to negotiate in good faith. Commenters disagree about whether requiring another party to
sgn a nondisclosure agreement condtitutes failure to negotiate in good faith. Some parties urge the
Commission to prohibit nondisclosure agreements dtogether,® but other parties assert that there may
be legitimate reasons to seek nondisclosure.®® Some parties assart that the Commission should only
prohibit overly broad or restrictive nondisclosure agreements, such as agreements that cover
information that is not commercialy senstive, or that require withholding information from regulatory
agencies® Some potential competitors dso propose that incumbents should not be permitted to
refuse to negotiate until a requesting carrier signs a nondisclosure agreement. 2

7 \We previously have held that parties may raise allegations regarding good faith negotiation pursuant to section
208. Cellular Interconnection Proceeding4 FCC Rcd 2369, 2371 (1989). The Commission also held in that case that
"the conduct of good faith negotiationsis not jurisdictionally severable.ld. at 2371.

28 See, e.g., LCI comments at 24; SBA comments at 9; TCl comments at 24.

9 See, e.g., Bell Atlantic comments at 48-49; GVNW comments at 3-4; Illinois Commission comments at 21; Sprint
commentsat 11-12; USTA commentsat 8 n.11; U S West comments at 39-40.

%0 Seg, e.g., GST comments at 5; M FS comments at 10-14; TCC comments at 9 (very broad nondisclosure agreements
puts the incumbent in a powerful position, because it has information about numerous companies and the competitor
does not have access to that same information); Teleport comments at 5-10; Texas Commission comments at 6-8.

21 See, e.g, ACTA comments at 6-7; Arch comments at 9-10; I TIC comments at 7-8; NCTA comments at 59-63;
Teleport comments at 5-10;accord Washington Commission comments at 12.
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145. Commenters assert that other practices condtitute a violation of the duty to negotiate in
good faith. For example, most commenters on thisissue agree that demands that a party limit its legd
rights or remedies signd alack of good faith.?2 Many new entrants also assert that actions that have
the purpose or effect of delaying or impeding negotiations conditute failure to negotiate in good faith.
For example, GST asserts parties should be required to respond within a reasonable time to a request
to begin negotiations®? Some parties also claim that failing to respond to a proposa or participate
meaningfully and with the intention of reaching agreement demonstrates alack of good faith.®* For
instance, Time Warner contends that a party may not smply present proposals that do not include
critica terms, or that it knows are unacceptable.® Parties also maintain that establishing preconditions,
such as requiring requesting carriers to complete unnecessary forms before beginning negotiations,
should be prohibited.®

146. New entrants argue that the failure of an incumbent LEC to provide information
necessary to conduct meaningful negotiations condtitutes a refusa to negotiate in good faith.?’
Incumbent LECs smilarly assert that requesting carriers should be required to provide certain
information necessary to respond to their requests. For example, U S West sates that an incumbent
should be able to require a carrier that seeks interconnection to disclose what it wants to obtain, where,
when, and for what duration.?® U S West contends that a requesting carrier should not be permitted to
demand immediate unbundling or interconnection, thereby forcing the incumbent to incur cogts, while
refusing to provide a proposed purchase and deployment schedule. Some incumbent LECs advocate a

2 See, e.g., ACTA comments at 6-7; Illinois Commission comments at 21; SBA comments at 9; Sprint comments at
11; TCI comments at 24; Washington Commission comments at 12.

263 GST comments at 5;accord ACSI comments at 7-11; Bell Atlantic comments at 49 (refusing to schedule
negotiations after making arequest demonstrates bad faith); MFS comments at 10-14; Time Warner comments at 22-
23.

264 MFS comments at 10-14; Time Warner comments at 22-23.
265 Time Warner comments at 22.

26 ALTS commentsat 12; AT& T comments at 86-88; Cox comments at 45-46; Excel comments at 8-9; Intelcom
comments at 3-13; ITIC comments at 7-8; MFS comments at 10-14; LCl comments at 23; NCTA comments at 59-60;
Time Warner comments at 22; Washington Commission comments at 12; NTIA reply at 6 n.14.

%7 See, e.g, ACSI commentsat 7-11; AT& T comments at 86-88; Cox comments at 45-46; GST comments at 6-7; MFS
comments at 10-14 (for example, incumbent LECs must provide detailed documentation to support claimsthat a
request to unbundle an element istechnically infeasible); TCC comments at 9 (incumbent LECs must provide cost
studies that underlie proposed rates); Time Warner comments at 22.

268 I S West comments at 40-42.

71



Federd Communications Commisson 96-325

"bona fide request” requirement for dl interconnection requests.®® Under such arequirement, a
requesting carrier would have to: (1) certify that it will make use of the services or facilities it requests
within a specified period from the date of the request; (2) describe the purpose of the request; (3)
specify precisaly what it was requesting; and (4) agree to purchase the requested services or facilities
for aminimum time. Other parties specificaly object to a"bonafide request” requirement. For
example, LCI states that such a requirement would force a carrier to agree to purchase services or
facilities before prices and other terms and conditions have been established.?”

147. Other practices to which some commenters object include arefusa to negotiate any
proposed term or condition, or conditioning negotiation on one issue upon first reaching agreement on
another issue?™ Time Warner contends, for example, that parties should not be permitted to require
agreement on non-price terms before beginning to negotiate prices.””” Time Warner aso contends that
it isafalure to negotiate in good faith to link negotiations under section 252 with negotiations between
parties in another context. Some parties contend that it demonstrates alack of good faith for a party to
fail to gppoint a representative in negotiations that has authority to bind the party it represents,?” or at
least authority to enter into tentative agreements on behaf of such party,?” and that such failure
needlesdy delays negotiations. SCBA asserts that delays caused by failing to gppoint an appropriate
representative are particularly burdensome on smadl cable operators, which lack the resources to
endure protracted negotiations and arbitrations.?

2. Discussion

148. The Uniform Commercid Code defines "good faith" as "honesty in fact in the conduct of
the transaction concerned."#”®* When looking at good faith, the question "is a narrow one focused on

2% See, e.g., Cincinnati Bell comments at 8-9; GTE comments at 15-17; PacTel comments at 16-21; TDS comments at 5-
6; Anchorage Tel. Utility reply at 6-7.

7% LCI comments at 24;accord GCI reply at 3.

2" ALTS comments at 12; AT& T comments at 86-88; Bell South comments at 10-11; Time Warner comments at 22.
"> Time Warner comments at 26.

" AT& T comments at 86-88; CEDRA comments at 8.

2 MFS comments at 10-14.

275 SCBA comments at 10;accord Excel comments at 8-9; SBA comments at 8; Frontier reply at 6.

U.C.C. 8§ 1-201(19) (1981);see also Black's Law Dictionary at 353 (Abridged ed. 1983) ("Good faith is an intangible
and abstract quality with no technical meaning or statutory definition, and it encompasses, among other things, an
honest belief, the absence of malice, and the absence of design to defraud or to seek an unconscionable advantage .

72



Federd Communications Commisson 96-325

the subjective intent with which the person in question has acted."*” Even where there is no specific
duty to negotiate in good faith, certain principles or standards of conduct have been held to apply.*®
For example, parties may not use duress or misrepresentation in negotiations.?” Thus, the duty to
negotiate in good faith, a a minimum, prevents parties from intentionally mideading or coercing parties
into reaching an agreement they would not otherwise have made. We conclude that intentionally
obstructing negotiations also would congtitute a failure to negotiate in good faith, because it reflects a
party's unwillingness to reach agreement.

149. Because section 252 permits parties to seek mediation "at any point in the negotiation,” 2%
and also dlows parties to seek arbitration as early as 135 days after an incumbent LEC receives a
request for negotiation under section 252, we conclude that Congress specificaly contemplated that
one or more of the parties may fail to negotiate in good faith, and created at least one remedy in the
arbitration process® The posshility of arbitration itsdf will facilitate good faith negotiation. For
example, parties seeking to avoid alegitimate accusation of breach of the duty of good faith in
negotiation will work to provide their negotiating adversary dl relevant information -- given that section
252(b)(4)(B) authorizes the state commission to require the parties "to provide such information as may
be necessary for the State commission to reach adecision on the unresolved issues.” 22 That provison
aso datesthat, if ether party "fails unreasonably to respond on atimely basis to any reasonable request
from the State commission, then the State commission may proceed on the bad's of the best information
available to it from whatever source derived."#** The likelihood that an arbitrator will review the
positions taken by the parties during negotiations aso should discourage parties from refusing
unreasonably to provide relevant information to each other or to delay negotiations.

).

27 J.C.C. § 1-201 (84).

#’® Steven J. Burton and Eric G. AndersonContractual Good Faith § 8.2.2 at 332 (1995).
?1d., §8.3.1 at 335-341.

280 47 U.S.C. § 252(3)(2).

281 47 U.S.C. § 252(b)(1).

282 Section 252(b)(4)(C) requires state commissions to "conclude the resolution of any unresolved issues not later
than 9 months after the date on which the local exchange carrier received the request under this section." 47 U.S.C. §
252(b)(4)(C).

283 47 U.S.C. § 252(b)(4)(B).

284 |d
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150. We bdieve that determining whether a party has acted in good faith often will need to be
decided on a case-by-case basis by state commissions or, in some ingtances the FCC, in light of al the
facts and circumstances underlying the negotiations.®  In light of these considerations, we st forth
some minimum dandards that will offer parties guidance in determining whether they are acting in good
faith, but leave specific determinations of whether a party has acted in good faith to be decided by a
state commission, court, or the FCC on a case-by-case basis.

151. Wefind that there may be pro-competitive reasons for parties to enter into nondisclosure
agreements. A broad range of commenters, including IXCs, state commissions, and incumbent LECs,
support thisview. We conclude that there can be nondisclosure agreements that would not condtitute a
violation of the good faith negotiation duty, but we caution that overly broad, redtrictive, or coercive
nondisclosure requirements may wel have anticompetitive effects. We therefore will not prgudge
whether a party has demondrated a failure to negotiate in good faith by requesting another party to sign
anondisclosure agreement, or by failing to sgn a nondisclosure agreement; such demands by
incumbents, however, are of concern and any complaint aleging such tactics should be evauated
carefully. Agreements may not, however, preclude a party from providing information requested by the
FCC, a gtate commission, or in support of a request for arbitration under section 252(b)(2)(B).

152. Wergect the general contention that arequest by a party that another party limit itslegal
remedies as part of a negotiated agreement will in al cases conditute a violation of the duty to negotiate
in good faith. A party may voluntarily agreeto limit itslega rights or remediesin order to obtain a
vauable concesson from another party.  In some circumstances, however, a party may violate this
datutory provison by demanding that another waive itslegd rights. For example, we agree with
ALTS contention that an incumbent LEC may not demand that the requesting carrier attest that the
agreement complies with al provisions of the 1996 Act, federad regulations, and state law,**® because
such ademand would be a odds with the provisons of sections 251 and 252 that are intended to
fogter opportunities for competition on aleve playing field. In addition, wefind that it isaper se falure
to negotiate in good faith for a party to refuse to include in an agreement a provision that permits the
agreement to be amended in the future to take into account changesin Commission or sate rules.
Refusing to permit a party to include such a provison would be tantamount to forcing a party to waive
its legd rightsin the future.

153. We declineto find that other practices identified by parties congtitute per se violations of
the duty to negotiate in good faith. Time Warner contends that we should find that a party is not

285 Thisis consistent with earlier Commission decisionsSee Amendment to the Commission's Rules Regarding a
Plan for Sharing the Costs of Microwave RelocationWT Docket 95-157, First Report and Order, FCC 96-196t
para. 20 (rel. Apr. 30, 1996).

286 AL TS comments at Attachment A, 15.
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negotiating in good faith under section 252 if it seeks to tie resolution of issuesin that negotiation to the
resolution of other, unrelated disputes between the partiesin another proceeding. On itsface, the
hypothetica practice raises concerns. Time Warner, however, did not present specific examples of
how linking two independent negotiation proceedings would undermine good faith negotiations. We
believe that requesting carriers have certain rights under sections 251 and 252, and those rights may not
be derogated by an incumbent LEC demanding quid pro quo concessions in another proceeding.
Parties, however, could mutualy agree to link section 252 negotiations to negotiations on a separate
matter. In fact, to the extent that concurrent resolution of issues could offer more potentia solutions or
may equalize the bargaining power between the parties, such action may be pro-competitive.

154. We agree with parties contending that actions that are intended to delay negotiations or
resolution of disputes are inconsistent with the statutory duty to negotiate in good faith.?®® The
Commission will not condone any actions that are deliberately intended to delay comptitive entry, in
contravention of the statute's gods. We agree with SCBA that small entities seeking to enter the
market may be particularly disadvantaged by delay. However, whether a party hasfailed to negotiate
in good faith by employing unreasonable delaying tactics must be determined on a specific, case-by-
case basis. For example, aparty may not refuse to negotiate with a requesting telecommunications
carier, and a party may not condition negotiation on a carrier first obtaining state certification.?® A
determination based upon the intent of a party, however, is not susceptible to a andardized rule. If a
party refuses throughout the negotiation process to designate a representative with authority to make
binding representations on behaf of the party, and thereby sgnificantly delays resolution of issues, such
action would condtitute failure to negotiate in good faith.*° In particular, we bdlieve that designating a
representative authorized to make binding representations on behdf of a party will assst smal entities
and samdl incumbent LECs by centrdizing communications and thereby fadilitating the negotiation

287 For example, an incumbent L EC that offers video programming may be negotiating for the right to use video
programming owned by a cable company while the cable company is negotiating terms for interconnecting with the
incumbent LEC. Addressing some or all of the issues in the two negotiations collectively could eannd the options
for reaching agreement, and would equalize the parties' bargaining power, because each has something that the other
party desires.

%% See United States v. American Tel. and Tel. Cq.524 F. Supp. 1336, 1356 and n.84 (D.D.C. 1981)ee also National
Labor Relations Board v. Katz369 U.S. 736, 742 (1962);Amendment of Rules and Policies Governing the
Attachment of Cable Television Hardware to Utility Polegt FCC Rcd 468, 472 (1989).

% See, e.g., ALTS comments at 12-13 (contending that U S West has refused to start negotiations until it formed its
positions regarding section 251, and that SBC has attempted to interpret and "enforce" state certification
requirements).

29 The Commission has reached a consistent conclusion in other instancesSee, e.g., Application of Gross
Telecasting, Inc, 92 FCC 2d 250, 442 (981); Public Notice FCC Asksfor Comments Regarding the Establishment of
and Advisory Committee to Negotiate Proposed Regulations, 7 FCC Rcd 2370, 2372 (1992).
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process.®* On the other hand, it is unreasonable to expect an agent to have authority to bind the
principa on every issue -- i.e,, a person may reasonably be an agent of limited authority.

155. We agree with incumbent LECs and new entrants that contend that the parties should be
required to provide information necessary to reach agreement.?®? Parties should provide information
that will soeed the provisoning process, and incumbent LECs must prove to the state commission, or in
some ingtances the Commission or a court, that delay is not amotive in their conduct. Review of such
requests, however, must be made on a case-by-case bass to determine whether the information
requested is reasonable and necessary to resolving the issues at stake. It would be reasonable, for
example, for arequesting carrier to seek and obtain cost data relevant to the negotiation, or information
about the incumbent's network that is necessary to make a determination about which network
elements to request to serve a particular customer.? It would not appear to be reasonable, however,
for acarrier to demand proprietary information about the incumbent's network that is not necessary for
such interconnection.” We conclude that an incumbent LEC may not deny arequesting carrier's
reasonable request for cost data during the negotiation process, because we conclude that such
information is necessary for the requesting carrier to determine whether the rates offered by the
incumbent LEC are reasonable. We find that this is consistent with Congresss intention for partiesto
use the voluntary negotiation process, if possible, to reach agreements. On the other hand, the refusa
of anew entrant to provide data about its own costs does not gppear on its face to be unreasonable,
because the negotiations are not about unbundling or leasing the new entrants networks.

156. We dso find that incumbent LECs may not require requesting carriers to satisfy a "bona
fide request” process as part of their duty to negotiate in good faith. Some of the information that

291 For purposes of our analysis pursuant to the Regulatory Flexibility Act, 5 U.S.C. 88 6@t seg., our use of the

terms "small entities" and "small businesses" does not encompass "small incumbent LECs." We use the term "small
incumbent LECs" to refer to any incumbent LECs that arguably might be defined by the Small Business
Administration as "small business concerns."

2 See National Labor Relations Board v. Truitt Mfg C9.351 U.S. 149, 153 (1956) (the trier of fact can reasonably
conclude that a ﬁarty lacks good faith if it raises assertions about inability to pay without making the slightest effort
to substantiate that claim);see also Microwave Facilities Operating in 1850-1990 MHz (2GHZz) Ban®l F.R.

29679, 29689 (1996).

293 See discussion of technical feasibilityjnfra, Section IV. In addition, the Commission's federal advisory

committee, the Network Reliability Council, has developed templates that summarize and list activities that need to
occur when service providers connect their networks pursuant to defined interconnection specifications or when
they are attempting to define a new network interface specification. As consensus recommendations from the
Council, we presume the elements defined in the templates are "good faith" issues for ne%oti ation. Comments of the
Secretariat of the Second Network Reliability Council at 4-%{ting Network Reliability: The Path Forwarg(1996),
Section 2, pp. 51-56).

294 Thisis consistent with previous FCC determinationsSee, e.g., Amendment of Rules and Policies Governing the
Attachment of Cable Television Hardware to Utility Polegl FCC Rcd 468, 472 (1989) (good faith negotiations
necessitate that, at a minimum, one party must approach the other with a specific request).
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incumbent LECs propose to include in a bona fide request requirement may be legitimately demanded
from the requesting carrier; some of the proposed requirements, on the other hand, exceed the scope of
what is necessary for the parties to reach agreement, and imposing such requirements may discourage
new entry. For example, parties advocate that a "bona fide request” requirement should require
requesting carriers to commit to purchase services or facilities for a Specified period of time. We
believe that forcing carriers to make such a commitment before critical terms, such as price, have been
resolved is likely to impede new entry. Moreover, we note that section 251(c) does not impose any
bona fide request requirement. In contrast, section 251(f)(1) providesthat arural telephone company
is exempt from the requirements of 251(c) until, among other things, it receives a "bona fide request” for
interconnection, services, or network dements. This suggests that, if Congress had intended to impose
a"bonafide request” requirement on requesting carriers as part of their duty to negotiate in good faith,
Congress would have made that requirement explicit.

D. Applicability of Section 252 to Preexisting Agreements
1. Background

157. Section 252(a)(1) provides that, "[u]pon receiving a request for interconnection, services,
or network elements pursuant to section 251, an incumbent loca exchange carrier may negotiate and
enter into a binding agreement with the requesting telecommunications carrier or carriers without regard
to the standards set forth in subsections (b) and (C) of section 251 . ... The agreement, including any
interconnection agreement negotiated before the date of enactment of the Telecommunications Act of
1996, shall be submitted to the State commission under subsection (€) of this section." 2*

158. In the NPRM, we sought comment on whether sections 252(a)(1) and 252(€) require
parties that have negotiated agreements for interconnection, services or network elements prior to the
passage of the 1996 Act to submit such agreements to state commissions for approva. We also asked
whether one party to such an existing agreement could compel renegotiation and arbitration in
accordance with the procedures set forth in section 252.

2. Comments

159. In generd, potential local competitors that addressed this issue argue that the plain
language of section 251(a)(1) requires such agreementsto be filed with the appropriate sate

2947 U.S.C. § 252(a)(1). Section 252(e) provides that "(a)ny interconnection agreement adopted by negotiation or
arbitration shall be submitted for approval to the State commission.” 47 U.S.C. § 252(e).
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commission for review under section 252(€).?* In addition, these parties assart that, pursuant to
section 252(i), the terms of such agreements must be made available to other carriers.®” These parties
clam that filing such agreements aso should be required as a matter of public policy, because they
provide evidence of exigting interconnection terms that may provide the basdline for other
negotiations,”® and ensure that incumbents are not favoring some carriers over others®®  Parties also
claim that preexisting agreements will provide useful information to the states,*® and that states should
have the ability to review preexisting agreements to ensure that they comply with the 1996 Act.®*

160. Incumbent LECs dlege that the statute does not require that preexisting agreements be
filed with state commissons. They contend that Congress only intended partiesto file agreements
negotiated pursuant to section 251.%? These parties point out that section 252(a) specificaly refersto
requests for interconnection, services, or network elements " pursuant to section 251," and contend that
an agreement reached prior to the enactment of the 1996 Act, by definition, could not have been
negotiated pursuant to section 251.%* Severa parties suggest that the 1996 Act only requiresfiling of
preexisting agreements that have been amended subsequent to the enactment of the 1996 Act, or that
have been incorporated by reference into agreements negotiated pursuant to section 251.%* Some
commenters also contend that, as a policy métter, there is no reason to require filing of preexidting
agreements. The Cdlifornia Commission asserts that requiring filing and review of preexising

29 See, e.g., ALTS comments at 14-16; CompTel comments at 104; GST comments at 7; Jones Intercable comments at
22-23; Ohio Consumers Counsel comments at 6; Sprint comments at 12; TCC comments at 9-1€ke also L ouisiana
Commission comments at 8 (carriers must submit preexisting agreements upon request by the state commission).

297 Section 252(i) provides that a LEC "shall make available any interconnection, service, or network element provided
under an agreement approved under this section to which itisa Earty to any other requesting telecommunications
carrier upon the same terms and conditions as those provided in the agreement.” 47 U.S.C. 8§ 252(i).

% AT& T comments at 88-90; Jones I ntercable comments at 22-23.
29 ALTS comments at 14-16, reply at 39-41.

¥ See, e.g., AT& T comments at 88-90.

%1 See, e.9., Arch comments at 9-10; Time Warner comments at 25.

302 See, e.¢., BellSouth comments at 10-11; Cincinnati Bell comments at 9-10; Home Tel. comments at 2;
J. Staurulakis comments at 3; F. Williamson comments at 5.

303 See, e.g., Ameritech comments at 95-96; BellSouth comments at 10-11; NYNEX reply at 15-16 (section 251(i) also
applies only to agreements approved under section 252).

304 Seeg, e.g., Ameritech comments at 95-96; Bell South comments at 10-11.
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agreements would be burdensome for states, and is unnecessary, because many states aready
reviewed such agreements prior to the passage of the 1996 Act.*®

161. A related question iswhether there should be a distinction between preexisting
interconnection agreements between competitors within the same service area and agreements between
non-competing or neighboring LECs. Severd parties contend that the 1996 Act does not exempt such
agreements from the filing requirement.®® They dso daim that it may be difficult to monitor whether
parties are competing, and that, in light of the 1996 Act, parties that did not compete in the past may do
0 inthe future®” ACTA assarts that such agreements will provide the best information available on
technically, economicaly and operationdly feasible interconnection arrangements, becauise these
agreements were reached in a noncompetitive context, where the incumbent was not striving to protect
its market from competition, and therefore, as a public policy matter, they should be publicly filed.3*®
ALTS dates that Wisconsin and other Sates have aready addressed this issue and reached the same
conclusion.®®

162. Incumbent LECs argue that Congress did not contemplate that agreements between non-
competing LECs would be used as models for agreements between competitors,*° and that such
agreements bear no relation to competitive interconnection agreements.®™ Some parties argue that
requiring preexisting agreements between noncompeting L ECs would jeopardize universal servicein
many areas, especialy where extended area service arrangements are in place.®? NYNEX and the
Rurd Telephone Codltion contend that agreements between neighboring LECs fal within the provisons

305 California Commission comments at 33.

%% See, e.g., Colorado Commission comments at 50; MFS comments at 66; Michigan Commission Staff comments at
20; Ohio Consumers' Counsel comments at 34; Oregon Commission comments at 33; ALTS reply at 35; Cox reply at
38-39; WinStar reply at 18-19.

307 Seg, e.g., MFS comments at 67; Oregon Commission comments at 34; ALTS reply at 36; Cox reply at 39.
38 ACTA comments at 6-8;accord Cox reply at 38; WinStar reply at 19.

%9 ALTSreply at 35-36. See, e.g., Investigation of the Implementation of the Federal Telecommunications Act of
1996 in Wisconsin 05-T1-140 (Wisconsin Commission May 17, 1996)in re Negotiated Inter connection Agreements
of Telecommunications CarriersDocket No. 96-098-U (Arkansas Commission rel. Apr. 1, 1996).

%10 Seg, e.g., NYNEX comments at 27 €iting Joint Explanatory Statement at 117, 120; Cong. Rec. S7893 (daily ed. June
&,316%95) (statement of Sen. Pressler)); Rural Tel. Coalition comments at 16; SBC comments at 53; USTA comments at

311 Cincinnati Bell comments at 9-10; MECA comments at 20-21; Texas Statewide Telephone Cooperative, Inc. reply
at 8-9; U SWest reply at 29-30.

312 Home Tel. comments at 2; J. Staurulakis comments at Jee also USTA comments at 69.
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of section 259, which give rural LECs that lack economies of scope or scale the right to obtain or
continue "infrastructure sharing” with neighboring larger LECs.**2

163. Severd parties recommend that agreements reached before enactment of the 1996 Act
should be subject to a period of renegotiation.®* For example, Sprint contends that the passage of the
1996 Act condtitutes a "changed circumgtance” that would justify renegotiation of preexisting
agreements.®®  Sprint proposes that parties should be required to file preexisting agreements with the
state commission, but that parties should be given a six-month period to renegotiate before the terms of
such agreements are made available to others under section 252(i). Intermedia Communications
advocates that parties that sgned long-term contracts with incumbent LECs before additional rights and
compstitive dternatives were available under the 1996 Act should be permitted to terminate those
agreements, with minima ligbility, for a period of sx months after such competitive aternatives become
avallable®® GST advocates that only non-incumbent LECs that are parties to an agreement should
have the right to renegotiate contracts.®’ The Texas Commission states that parties should be
permitted to renegotiate in the event that the State determines that the preexisting agreement violates
section 252,38

164. Some parties contend that there is no basis for renegotiation of preexisting contracts. 3™
The Illinois Commisson maintains that parties have alegd obligation to abide by the terms of their
contracts, and the 1996 Act does not affect that obligation.*® It daimsthat a unilatera right to
abrogate existing contracts could undo progress that has aready been made to foster local competition.
The lllinois Commerce Commission notes that parties may mutudly agree to amend existing contracts,

3 NYNEX reply at 15; Rural Tel. Coalition reply at 12.
314 Intermedia comments at 16; L ClI comments at 24-26; Sprint comments at 12-13, reply at 13-14.

%15 Sprint comments at 12 (pre-Act agreements were entered into under a different regulatory scheme, and without
contemplation by the parties that the local market might become competitive; in addition, such contracts might be
inconsistent with section 251, and states should not expend resources reviewing themggcord Time Warner
comments at 26 (the Commission should establish "fresh look™ period as it has done in other casesinvolving
changed circumstances).

318 Intermedia comments at 16;accord L Cl comments at 24-26.
317 GST comments at 7.
318 Texas Commission comments at 7-8.

319 See, e.9., Illinois Commission comments at 23-24; L ouisiana Commission comments at 8; F. Williamson comments
at 5.

320 1|linois Commission comments at 23-24.
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and that a party that dready has an agreement with an incumbent may request a new agreement under
section 252(i) if the interconnection, services, or access to unbundled eementsiit seeks are different
from those encompassed in the existing agreement. Pacific Telesis assarts that requiring renegotiation
and arbitration of existing agreements would waste resources and interfere with parties settled
expectations3*

3. Discussion

165. We conclude that the 1996 Act requires al interconnection agreements, "including any
interconnection agreement negotiated before the date of enactment of the Telecommunications Act of
1996," to be submitted to the state commission for approva pursuant to section 252(€).*# The 1996
Act does not exempt certain categories of agreements from this requirement. When Congress sought
to exclude preexigting contracts from provisons of the new law, it did so expressy. For example,
section 276(b)(3) provides that "nothing in this section shal affect any existing contracts between
location providers and payphone service providers or interLATA or intraLATA cariersthat arein
force and effect as of the date of enactment of the Telecommunications Act of 1996."%* Nothing in the
legidative higtory leads usto a contrary conclusion. Congress intended, in enacting sections 251 and
252, to creste opportunities for local telephone competition. We believe that this pro-competitive goal
is best effected by subjecting dl agreements to State commission review.

166. The first sentencein section 252(a)(1) refers to requests for interconnection "pursuant to
section 251."%* Thefind sentence in section 252(a)(1) requires submission to the state commission of
al negotiated agreements, including those negotiated befor e the enactment of the 1996 Act. Some
parties have asserted that there is atenson between those two sentences. We conclude that the fina
sentence of section 252(a)(1), which requires that any interconnection agreement must be submitted to
the state commission, can and should be read to be independent of the prior sentencesin section
252(3)(1). The interpretation suggested by some commenters that preexisting contracts need only be
filed if they are amended subsequent to the 1996 Act, or incorporated by reference into agreements
negotiated pursuant to the 1996 Act, would force us to impose conditions that were not intended by
Congress.

%! pacTel comments at 21.
32247 U.S.C. § 252(a).
82347 U.S.C. 8§ 276(b)(3) (addressing nondiscrimination safeguards and regulations regarding payphone service).

32447 U.S.C. § 252(a)(1).
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167. Asamaiter of policy, moreover, we believe that requiring filing of dl interconnection
agreements best promotes Congresss stated goals of opening up local markets to competition, and
permitting interconnection on just, reasonable, and nondiscriminatory terms. State commissions should
have the opportunity to review all agreements, including those that were negotiated before the new law
was enacted, to ensure that such agreements do not discriminate againg third parties, and are not
contrary to the public interest. In particular, preexisting agreements may include provisons that violate
or are inconsistent with the pro-competitive goas of the 1996 Act, and States may elect to rgect such
agreements under section 252(e)(2)(A). Requiring al contracts to be filed adso limits an incumbent
LEC's ability to discriminate among carriers, for at least two reasons. Firdt, requiring public filing of
agreements enables carriers to have information about rates, terms, and conditions that an incumbent
LEC makes available to others. Second, any interconnection, service or network element provided
under an agreement approved by the state commission under section 252 must be made available to
any other requesting telecommunications carrier upon the same terms and conditions, in accordance
with section 252(i).**  In addition, we believe that having the opportunity to review existing
agreements may provide state commissions and potential competitors with a starting point for
determining what is "technicaly feasible" for interconnection. *®

168. Conversdly, excluding certain agreements from public disclosure could have
anticomptitive consequences. For example, such contracts could include agreements not to compete.
In addition, if we exempt agreements between neighboring non-competing L ECs, those parties might
have a disincentive to compete with each other in the future, in order to preserve the terms of their
preexisting agreements. Such aresult runs counter to the goa of the 1996 Act to encourage local
service competition. Moreover, preserving such "non-competing” agreements could effectively insulate
those parties from competition by new entrants. For example, if a new entrant seeking to provide
competitive loca servicein arurd community is unable to obtain from aneighboring BOC
interconnection or transport and termination on terms that are as favorable as those the BOC offersto
the incumbent LEC in the rural area, the new entrant cannot effectively compete.®*” Thisis because the
new entrant will have to charge its subscribers higher rates than the incumbent LEC charges to place
calsto subscribers of the neighboring BOC.

325 Seeinfra, Section XV.B.
%26 Spe, e.g., 47 U.S.C. 8§ 251(c)(2)(B) and 251(c)(3).

%7 This analysis does not address the separate question of whether an incumbent LEC in arural areamust offer
interconnection, resale services, or unbundled network elements. As discussedfra, Section XII, Congress
provided rural carriers with an exemption from section 251(c) requirements until the state commission removes such
exemption. 47 U.S.C. 8 251(f)(1).
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169. Wefind that section 259 does not compd usto reach a different conclusion regarding the
application of section 252 to agreements between neighboring LECs*%® Section 259 is limited to
agreements for infragtructure sharing between incumbent L ECs and telecommunications carriers that
lack "economies of scae or scope,” as determined in accordance with regulations prescribed by the
Commission*® We conclude that the purpose and scope of section 259 differ significantly from the
purpose and scope of section 251.3° Section 259 is alimited and discrete provision designed to bring
the benefits of advanced infrastructure to additional subscribers, in the context of the pro-competitive
gods and provisons of the 1996 Act. Moreover, section 259(b)(7) requires LECsto file with the
Commission or the state "any tariffs, contracts or other arrangements showing the rates, terms, and
conditions under which such carrier is making avalable public switched network infrastructure and
functions under this section."*** We believe that this language further supports our conclusion that
Congress intended agreements between neighboring LECs to be filed and available for public
ingpection. Commenters dso have failed to persuade us that universal service is jeopardized by our
finding that agreements between neighboring LECs are subject to section 252 filing and review
provisons. Concerns regarding universal service should be addressed by the Federd-State Joint
Board, empaneled pursuant to section 254 of the 1996 Act.*** The Joint Board hasinitiated a
comprehensive review of universal service issues and is considering, among other matters, accessto
telecommunications and information servicesin rural and high cost areas.** In addition, as discussed in
Section XII, infra, the 1996 Act provides for exemptions, suspension, or modification of some of the
requirementsin section 251 for rurd or smaler carriers.

170. Some parties have suggested that we provide parties an opportunity to renegotiate
preexigting contracts. Parties, of course, may mutualy agree to renegotiate agreements, but we decline
to mandate that parties renegotiate existing contracts. In addition, as discussed below, commercia

328 Section 259 requires the Commission to prescribe, within one year after the date of enactment of the 1996 Act,
regulations that require incumbent LECs "to make available to any qualifying carrier such public switched network
infrastructure, technology, information, and telecommunications facilities and functions as may be requested by
such qualifying carrier to provide telecommunications services, or to provide accessto information services..." 47
U.S.C. 8§259(a). A "qualifying carrier" is atelecommunications carrier that "lacks economies of scale or scope,” and
that offers telephone exchange service, exchange access, and any other service included in universal serviceto all
consumersin the service areawithout preference. 47 U.S.C.

§ 259(d).

247 U.S.C. § 259(d)(1).

% The Commission plansto initiate a proceeding to establish regulations pursuant to section 259.
#3147 U.S.C. § 259(h)(7).

%2 Universal Service NPRM supra.

33 See 47 U.S.C. § 251(f).

83



Federd Communications Commisson 96-325

mobile radio service (CMRYS) providersthat are party to preexisting agreements with incumbent LECs
that provide for non-mutua compensation have the option of renegotiating such agreements with no
termination liabilities or contract pendties®** We believe that generdly requiring renegotiation of
preexising contracts is unnecessary, however, because state commissions will review preexisting
agreements, and may reject any negotiated agreement that "discriminates againg a telecommunications
carrier not a party to the agreement,” or that "is not consistent with the public interest, convenience, and
necessity."** \We recognize that preexisting agreements were negotiated under very different
circumstances, and may not provide a reasonable basis for interconnection agreements under the 1996
Act. For example, non-competing neighboring LECs may have negotiated terms that smply are not
viable in a competitive market. 1t would not foster efficient long-term competition to force partiesto
make available to al requesting carriers interconnection on terms not sustainable in a competitive
environment. In such circumstances, a stlate commission would have authority to rgect a preexisting
agreement as inconsstent with the public interest. If a state commission approves a preexisting
agreement, that agreement will be available to other parties in accordance with section 252(i).
Contrary to NY NEX's assertion, once a state gpproves an agreement under section 252(e), that
agreement is "gpproved under" section 252.

171. We decline to requireimmediate filing of pre-existing agreements. States should establish
procedures and reasonable time frames for requiring filing of preexising agreements in atimely manner.
We leave these procedures largely in the hands of the Statesin order to ensure that we do not impair
some dtates ahility to carry out their other duties under the 1996 Act, especidly if alarge number of
such agreements must be filed and gpproved by the state commission. We bdlieve, nevertheless, that
we should set an outer time period to file with the appropriate State commission agreements that Class
A carriers have with other Class A carriers that pre-date the 1996 Act.** We conclude that setting
such atime limit will ensure that third parties are not prevented indefinitely from reviewing and taking
advantage of the terms of preexisting agreements. We are concerned, however, about the burden that
anationd filing deadline might impose on smal telephone companies that have preexising agreements
with Class A carriers or with other small carriers.®” We therefore limit the filing deadline requirement
to preexigting agreements between Class A carriers. We encourage dl carriersto file preexigting
contracts with the appropriate state commission no later than June 30, 1997, but impose thisasa
requirement only with repect to agreements between Class A carriers. Wefind that requiring

334 Seeinfra, Section XI1.A.
33547 U.S.C. § 252(e)(2)(A).

33¢ Class A companies are defined as companies "having annual revenues from regulated telecommunications
operations of $100,000,000 or more." 47 C.F.R. § 32.11(a)().

%37 See Regulatory Flexibility Act, 5 U.S.C. 88 60%t seq.
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preexigting agreements between Class A carriers to be filed no later than June 30, 1997 is unlikely to
burden state commissons unduly, and will give parties a reasonable opportunity to renegotiate
agreementsiif they so choose, while a the same time, establishing this outer time limit ensures that third
parties will have access to the terms of such agreements, under section 252(i), within a reasonable
period. We expect to have completed proceedings on universal service and access charges by this
filing deadline. States may impose a shorter time period for filing preexiging agreements.
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V. INTERCONNECTION

172. This section of the Report and Order, and the three sections that follow it, address the
interconnection and unbundling obligations that the Act imposes on incumbent LECs. Beyond the
resdle of incumbent LEC services, it is these obligations that pave the way for the introduction of
facilities-based competition with incumbent LECs. The interconnection obligation of section 251(c)(2),
discussed in this section, alows competing carriers to choose the mogt efficient points at which to
exchange traffic with incumbent LECs, thereby lowering the competing carriers costs of, among other
things, transport and termination of traffic. The unbundling obligation of section 251(c)(3) further
permits new entrants, where economicaly efficient, to subgtitute incumbent LEC facilities for some or dl
of the facilities the new entrant would have had to obtain in order to compete. Finaly, both the
interconnection and unbundling sections of the Act, in combination with the collocation obligation
imposed on incumbents by section 251(c)(6), dlow competing carriers to choose technically feasible
methods of achieving interconnection or access to unbundled eements.

173. Section 251(c)(2) imposes upon incumbent LECs "the duty to provide, for the facilities
and equipment of any requesting telecommunications carrier, interconnection with the loca exchange
carrier's network . . . for the transmisson and routing of telephone exchange service and exchange
access."**®  Such interconnection must be: (1) provided by the incumbent LEC at "any technically
feasble point within [its] network;"** (2) "at least equal in qudity to that provided by the local
exchange carrier to itsdf or . . . [to] any other party to which the carrier provides interconnection;' 3
and (3) provided on rates, terms, and conditions that are "just, reasonable, and nondiscriminatory, in
accordance with the terms and conditions of the agreement and the requirements of this section and
section 252."3*

A. Relationship Between Inter connection and Transport and Termination
1. Background
174. Inthe NPRM, we sought comment on the relaionship between the obligation of

incumbent LECs to provide "interconnection” under section 251(c)(2) and the obligation of dl LECsto
establish reciproca compensation arrangements for the "trangport and termination” of

38 47 U.S.C. § 251(c)(2)(A).
39 47 U.S.C. § 251(c)(2)(B).
340 47 U.S.C. § 251(c)(2)(C).

147 U.S.C. § 251(c)(2)(D).
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telecommunications pursuant to section 251(b)(5). We dated that the term "interconnection” might
refer only to the physical linking of two networks or to both the linking of facilities and the transport and
termination of traffic. We noted in the NPRM that section 252(d) sets forth different pricing sandards
for interconnection and trangport and termination.

2. Comments

175. The BOCs, severd state commissions, and other parties argue that a plain reading of
section 251(c)(2) requires a determination that interconnection refers only to the physical linking of
faciliies®? In contragt, the IXCs and severa other parties claim that interconnection includes both the
physical connection of the facilities and the transmission and termination of traffic across that link.>*
CompTéd contends that it would make no sense for Congress to require an incumbent LEC to engage
in aphyscd linking with another network without requiring the incumbent LEC to route and terminate
traffic from the other network.** Severa parties claim that there is no inherent contradiction between
the pricing standard in section 252(d)(1) for interconnection®* and section 252(d)(2) for transport and
termination®® because, to the extent that section 252(d)(2) allows for the mutua and reciprocal
recovery of each carrier's costs, the recovery could be interpreted to mean tota service long run

342 See, e.g., Bell Atlantic comments at 20-21; BellSouth comments at 15; USTA comments at 9-10 (no useful purpose
served by introducing ambiguity into the pricing standards that apply to the separate provisions); U S West
comments at 11-12; GTE comments at 17-18 (interconnection denotes links between an incumbent L EC's network and
a competitor's network while transport and termination refers to the transmission of a call from the point of
interconnection to the called party); Florida Commission comments at 13; Illinois Commission comments at 29; New
Y ork Commission comments at 31; M FS comments at 15; Sprint comments at 13.

343 See, e.g., CompTel comments at 66-67; LDDS comments at 76; Texas Commission comments at 10; ACSI
commentsat 11.

%4 CompTel comments at 66-67.

%5 Section 252(d)(1) states that determinations by a state commission of the just and reasonable rate for
interconnection pursuant to section 251(c)(2) and network elements pursuant to section 251(c)(3) shall be: (1) based
on the cost determined without reference to a rate-of-return proceeding; (2) nondiscriminatory; and (3) may include a
reasonable profit. 47 U.S.C. § 252(d)(1).

346 Section 252(d)(2) states that, in connection with an incumbent LEC's compliance with section 251(b)(5), a state
commission shall not consider the terms and conditions for reciprocal compensation to be just and reasonable
unless: (1) the terms and conditions provide for mutual and reciprocal recovery of costs associated with the
transport and termination of callsthat originate on the network of another carrier; and, (2) such terms and conditions
are areasonable approximation of the additional costs of terminating such calls. Section 252(d)(2) explicitly states
that bill-and-keep arrangements are not precluded under section 252(d)(2) and neither the Commission nor the states
are authorized to establish rate regulation proceedings to establish the additional costs of transporting or
terminating calls, or to require carriers to maintain records with respect to the additional costs of such calls. 47
U.S.C. § 252(d)(2).
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incrementa cost (TSLRIC) (including a reasonable profit) plus a reasonable contribution to joint and
common cogts, which is consistent with section 252(d)(1).*

3. Discussion

176. We conclude that the term "interconnection” under section 251(c)(2) refers only to the
physica linking of two networks for the mutua exchange of traffic. Including the trangport and
termination of traffic within the meaning of section 251(c)(2) would result in reading out of the datute
the duty of all LECsto establish "reciproca compensation arrangements for the transport and
termination of telecommunications,” under section 251(b)(5).**® In addition, in setting the pricing
standard for section 251(c)(2) interconnection, section 252(d)(1) states it applies when State
commissions make determinations "of the just and reasonable rate for interconnection of facilities and
equipment for purposes of subsection (c)(2) of section 251."*° Because section 251(d)(1) states that
it only gpplies to the interconnection of "facilities and equipment,” if we were to interpret section
251(c)(2) to refer to trangport and termination of traffic as well as the physicd linking of equipment and
facilities, it would sill be necessary to find a pricing standard for the trangport and termination of traffic
gpart from section 252(d)(1). We aso reject CompTé's argument that reading section 251(c)(2) to
refer only to the physicd linking of networks implies that incumbent LECs would not have a duty to
route and terminate traffic. That duty appliesto al LECsand is clearly expressed in section 251(b)(5).
We note that because interconnection refers to the physica linking of two networks, and not the
trangport and termination of traffic, access charges are not affected by our rules implementing section
251(c)(2).

B. National I nterconnection Rules

1. Background

177. Inthe NPRM, we tentatively concluded that nationd interconnection rules would facilitate
swift entry by competitors in multiple states by diminating the need to comply with amultiplicity of sate

vaiationsin technica and procedura requirements.*® We sought comment on this tentative
conclusion.

7 ACSI comments at 11; Texas Public Utility Counsel comments at 1, 50; Texas Commission comments at 10.
%8 47 U S.C. § 251(b)(5).
3947 U.S.C. § 251(d)(1) (emphasis added).

%0 NPRM at paras. 50-51.
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2. Comments

178. Partiesraise many of the same arguments discussed above, in section 11.A., regarding the
advantages and disadvantages of explicit national rules for interconnection. IXCs, CAPs, cable
operators, and others clam that nationa rules could prevent incumbent LECs from erecting artificia
barriers to entry,** facilitate comprehensive business and network planning,*? equdize bargaining
power,** and expedite and smplify negotiations®™* Other parties, including severa BOCs and state
commissons, argue that nationd rules should only be established for core requirements and should
dlow for state variations.** Some parties contend, for example, that the pace of technological change
makes it impossible to create immutable and uniform interconnection rules.** SBC and PacTd clam
that industry standards dready exist for interconnection and that national standards would preclude the
deployment of new technologies®’ PacTe dso daims that Commission rules requiring untested
interconnection methodologies may dow competitive entry.*®

3. Discussion

179. Asdiscussed more fully above, we conclude that nationd rules regarding interconnection
pursuant to section 251(c)(2) are necessary to further Congresss god of creating conditions that will
facilitate the development of competition in the telephone exchange market.®*  Uniform rules will
permit dl carriers, including smdl entities and small incumbent LEC:s, to plan regiond or nationa

%1 See MFS comments at 14; Teleport comments at 22; CompTel comments at 21; Ad Hoc Telecommunications Users
Committee comments at 5; ACTA comments at 10; ACSI comments at 10; MCI reply at 24.

%2 See ACTA comments at 10; Vanguard comments at 10; Omnipoint comments at 17-18; NTIA reply at 3.

%3 See Teleport comments at 17; Kansas Commission comments at 5; AT&T reply at 9; MCl reply at 24; Time Warner
reply at 6-7.

% See Intermedia comments at 3; Teleport reply at 8.

% See, e.g., Ameritech comments at 11; BellSouth comments at 13-14; Bell Atlantic reply at 6-7; GTE reply at 9;
Lincoln Tel. comments at 3; California Commission comments at 16; 1/linois Commission comments at 25; New Y ork
Commission comments at 33; Texas Commission commentsat 8; TCA comments at 4; Texas Tel. Assn comments at
1; F. Williamson comments at 7.

356 See Ad Hoc Telecommunications Users Committee comments at 2; Citizens Utilities comments at 6-7; Rural Tel.
Coalition comments at 31; Pennsylvania Commission reply at 23.

357 SBC comments at 33; PacTel comments at 24, 28.
358 PacTel comments at 23-24.

%9 See supra, Section I1.A.
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networks using the same interconnection points in smilar networks nationwide. Uniform ruleswill dso
guarantee congstent, minimum nondiscrimination safeguards and "equd in qudity” andardsin every
date. Such ruleswill dso avoid rditigating, in multiple states, the issue of whether interconnection at a
particular point istechnicaly feasible,

180. We believe, however, that inflexible or overly detailed nationd rules implementing section
251(c)(2) may inhibit the ability of the states or the parties to reach arrangements that reflect
technologica and market advances and regiona differences. We dso believe that, on severa issues,
the record is not adequate at this time to judtify the establishment of nationa rules. Therefore, as
required by section 251(d)(3) and as discussed in section |1.C. above, our ruleswill permit statesto go
beyond the nationa rules discussed below, and impose additiona procompetitive interconnection
requirements, as long as such requirements are otherwise consstent with the 1996 Act and the
Commisson'sregulations. We believe that we can benefit from state experience in our ongoing review
of these issues.

C. I nter connection for the Transmission and Routing of Teephone Exchange Service and
Exchange Access

1. Background

181. Section 251(c)(2) imposes a duty upon incumbent LECs to provide "interconnection with
the [LEC'S] network . . . for the transmisson and routing of telephone exchange service and exchange
access."*® |n the NPRM, we sought comment on whether a carrier could request interconnection
pursuant to subsection (c)(2) for purposes of transmitting and routing telephone exchange service,
exchange access, or both, or whether this provision requires that such arequest be solely for purposes
of providing both telephone exchange service and exchange access.**

2. Comments

182. The BOCs and severd other parties date that a telecommunications carrier should not be
able to request cost-based interconnection under section 251(c)(2) solely for the purpose of offering
access sarvices. They argue that a carrier requesting interconnection solely under section 251(c)(2)
must use that interconnection for the transmission and routing of both telephone exchange service and

30 47 U.S.C. § 251(c)(2).

%1 NPRM at para. 162.
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exchange access®? USTA concurs, and suggests that competitive access providers (CAPs) will not
be harmed because, if CAPswish to provide only exchange access, they are fully protected by the
Commission's Expanded Inter connection rules.®®

183. IXCsand the DOJ argue that carriers should be able to request cost-based
interconnection under section 251(c)(2) solely for the purpose of offering access services. The IXCs
clam that, in view of congressond intent not to limit entry into the loca telecommunications market, the
datute should be read to permit telecommunications carriers to provide either loca exchange service,
exchange access, or both.** DOJand CompTd contend that permitting the use of section 251(c)(2)
interconnection to provide competitive exchange accessis not inconsistent with section 251(g) **
because section 251(g) only preservesthe rights of IXCsto equa access under the Commission's
preexigting rules until such time that the Commission adopts new requirements. They argue that section
251(g) was not intended to limit the provision of exchange access by new entrants.®*® AT& T argues
that, by requiring incumbent LECs to provide interconnection for the transmisson and routing of
telephone exchange access, Congress used the word "and” to make clear that incumbent LECs must
make interconnection available for purposes of dlowing new entrants to provide locd exchange and
exchange access, and thereby prevent incumbent LECs from claiming that, aslong as they offered
interconnection for at least one of these two purposes, they had met the requirement in section
251(c)(2).*

3. Discussion

%2 See, e.g., USTA comments at 62-64 (requiring both isin keeping with the Act's purpose of encouraging facilities-
based competition); Ameritech commentsat 17-19 (nothing in the Act or the legislative history indicates that
Congress was concerned about exchange access service per se); Bell Atlantic comments at 8; Bell South comments at
61; GTE comments at 75; Ohio Consumers Counsel comments at 32.

%3 USTA comments at 65.

%4 See, e.g, CompTel reply at 26, 33; AT&T reply at 24 n.40; Sprint comments at 68 n.38; DoJ comments at 44, 52;
PageNet comments at 15-16 (the word "and" in the context of legislative history can be read alternatively as"and" or
"or", depending on congressional intent).

365 Section 251(Q) states that each LEC "shall provide exchange access, information access, and exchange services
for such access to [IX Cs] and information service providers in accordance with the same equal access and
nondiscriminatory interconnection restrictions and obligations (incl udingqrecei pt of corgpensation)" that apply prior
to enactment of the 1996 Act. Section 251(g) also states that these rules shall remain in effect until the Commission
"explicitly supersede[s]" them. 47 U.S.C. § 251(g).

%% DoJ comments at 53 n.26; CompTel reply at 28.

7 AT&T reply at 24 n.40.
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184. We conclude that the phrase "telephone exchange service and exchange access' imposes
at least three obligations on incumbent LECs. an incumbent must provide interconnection for purposes
of trangmitting and routing telephone exchange traffic or exchange accesstraffic or both. We believe
that this interpretation is congstent with both the language of the statute and Congresssintent to foster
entry by competitive providers into the loca exchange market.**® Moreover, the term "local exchange
carier™ isdefined in the Act as"any person that is engaged in the provision of telephone exchange
service or exchange access"*® Thus, we bdlieve that Congress intended to facilitate entry by carriers
offering either service. In imposing an interconnection requirement under section 251(c)(2) to facilitate
such entry, however, we believe that Congress did not want to deter entry by entities that seek to offer
ether service, or both, and, as areault, section 251(c)(2) requires incumbent L ECs to interconnect with
cariers providing "telephone exchange service and exchange access" *° Congress made clear that
incumbent LECs must provide interconnection to carriers that seek to offer telephone exchange service
and to carriers that seek to offer exchange access. This interpretation is consistent with section
251(c)(2), which imposes an obligation on incumbent LECs, but not requesting carriers.®* Thus, for
example, an analogous requirement might be that incumbent LECs must provide interconnection for the
transmission and routing of "dectricd and optical sgnas”" Such ahypothetica requirement could not
rationally be read to obligate requesting carriers to provide both dectrica and optica signals.®

185. We dso conclude that requiring new entrants to make available both loca exchange
service and exchange access as a prerequidte to obtaining interconnection to the incumbent LEC's
network under subsection (¢)(2) would unduly redtrict potential competitors. For example, CAPs often
enter the telecommunications market as exchange access providers prior to offering telephone exchange
sarvices. Further, gpplying separate regulatory regimes (i.e., section 251 related-rules for providers of
telephone exchange and exchange access services and section 201 related-rules for providers of only
exchange access services) with divergent requirements to parties using essentialy the same equipment

%8 Asthe U.S. Court of Appeals for the Fifth Circuit stated iReacock v. Lubbock Compress Company"the word
‘and' is not aword with asi nfgle meaning, for chameleonlike, it takesits color from its surroundings." The court held
that "[i]n the construction of statutes, it isthe duty of the Court to ascertain the clear intention of the legislature. In
order to do this, Courts are often compelled to construe 'or' as meaning 'and,’ and again ‘and' as meaning 'or"."
Pee;cock v. Lubbock Compress Company252 F.2d 892, 893 (5th Cir. 1958) ¢iting United Statesv. Fisk 70 U.S. 445,
448).

%9 47 U.S.C. § 153(26) (emphasis added).
37947 U.S.C. § 251(c)(2) (emphasis added).

¥t Where Congress intended to impose obligations on requesting carriersin section 251(c), it did so expressly. For
example, section 251(c)(1) includes a specific and separate requirement on requesting carriers to negotiate in good
faith. 47 U.S.C. § 251(c)(1).

%72 One definition of theword "and" is "aswell as." Random House College Dictionary 50 (rev. ed. 1984). Under this
definition, the provision can be read, and we believe should be read, to require LECs to provide interconnection for
the transmission and routing of telephone exchange service as well as exchange access.
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to transmit and route traffic, is undesrable in light of the new procompetitive paradigm created by
section 251.3” We see no convincing justification for treating providers of exchange access services
that offer telephone exchange services differently from access providers who do not offer telephone
exchange sarvices. We therefore conclude that parties offering only exchange access are permitted to
seek interconnection pursuant to section 251(c)(2).

D. I nter exchange ServiceisNot Telephone Exchange Service or Exchange Access
1. Background

186. Sections 251(c)(2) and 251(c)(3) impose duties upon incumbent LECs to provide
interconnection and nondiscriminatory access to unbundled network ementsto "any requesting
telecommunications carrier."** In the NPRM, we tentatively concluded that carriers providing
interexchange services are "telecommunications carriers’ and thus may seek interconnection and
unbundled elements under subsections (¢)(2) and (¢)(3). We dso tentatively concluded, however, that
with respect to section 251(c)(2), the statute imposes limits on the purposes for which any
telecommunications carrier, including 1XCs, may request interconnection pursuant to that section.
Section 251(c)(2) impaoses an obligation upon incumbent LECs to provide requesting carriers with
interconnection if the purpose of the interconnection is for the "transmission and routing of telephone
exchange service and exchange access"*™ We tentatively concluded in the NPRM that interexchange
service does not appear to condtitute either "telephone exchange service' or "exchange access.”
"Exchange access' is defined in section 3(16) as "the offering of access to telephone exchange services
or facilities for the purpose of the origination or termination of telephone toll services"*® We stated
that an 1XC that requests interconnection to originate or terminate an interexchange toll call is not
"offering” access services, but rather is"recelving” access services.

2. Comments

187. DOJand the Illinois Commisson agree with the Commission's tentative conclusion that
IXCs may obtain interconnection pursuant to 251(c)(2) to provide exchange service and exchange

°® Seeinfra, Section V1.B.2.a for adiscussion of the relationship betweeBxpanded I nterconnectiontariffs and
section 251. Competitive access providers use the same equipment in essentially the same manner as other
providers of both telephone exchange and exchange access services.

374 47 U.S.C. §§ 251(c)(2) and (c)(3).
375 47 U S.C. § 251(0)(2)(A).

376 47 U.S.C. § 153(16).
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access®*” DOJ states that this would permit IXCs to participate fully in the provision of loca exchange
and exchange access services.®”®

188. Many parties, including severd incumbent LECs and DOJ, agree with the Commission's
tentative concluson in the NPRM that carriers are not permitted to receive interconnection pursuant to
251(c)(2) soldly for the purpose of originating or terminating interexchange traffic.®”® Severa parties
contend that, although IX Cs are telecommunications carriers under the 1996 Act, they provide neither
"exchange service' nor "exchange access' when they offer only long distance service to their
customers®  Some commenters assart that an 1X C requesting interconnection to originate or terminate
atoll call would be receiving access sarvices, not offering them, and thus would not fal within the
definition of exchange access.®' Parties dso claim that permitting interconnection for this purpose
would conflict with the plain meaning of sections 251(i)*** and (g).*** USTA argues that section 251(g)
requires LECs to continue to provide exchange access service to I X Cs under the Commission's existing
rules. USTA clamsthat if Congress had intended to change the access charge regime within the
timeframe for implementing section 251, it would not have granted the Joint Board, created under

377 DoJ comments at 42-43; |1linois Commission comments at 48-49.
378 DoJ comments at 42-43.

%7% See, e.g., BellSouth comments at 60-61; NY NEX comments at 5; GTE comments at 75; DoJ comments at 42;
California Commission comments at 34; Bell Atlantic reply at 4-5; PacTel reply at 36; Rural Tel. Coalition reply at 8;
NYNEX reply at 7 (it is not a question of the type of party that is applying for interconnection but rather the purpose
for which the interconnection is being sought).

30 DoJ comments at 42; USTA reply at 5; BellSouth reply at 45. NY NEX argues that, although some parties contend
that section 251(c)(2)(A) refersto the services that the incumbent L EC provides rather than the services the
requesting carrier seeks, thisis contrary to the most natural reading of the language of the statute and is
inconsistent with the legislative history, which makes clear that the section was intended to apply to interconnection
between LECs. NYNEX reply at 7-8.

! See, e.g., DoJ comments at 42; USTA reply at 5; BellSouth reply at 45; PacTel reply at 36; Sprint reply at 33; Rural
Tel. Codlition reply at 8.

382 See, e.g., USTA comments at 61; Bell Atlantic commentsat 9; NYNEX comments at 12-13; NY NEX reply at 9-10;
Rural Tel. Coalition reply at 9.

%% See, e.g., USTA comments at 61; NYNEX comments at 13; Bell Atlantic comments at 9; GTE comments at 75;
Citizens Utilitiescomments at 22; Rural Tel. Coalition reply at 10. GTE arguesthat if, as some parties claim, section
251(g) preserves the Commission's access charge regime only until the Commission adopts new

rules under section 251(d), this renders section 251(g) unnecessary because the need to preserve those rules does
not arise until the new section 251(d) rules are implemented. GTE reply at 39. Also, GTE claimsthat interpreting
section 251(g) as maintaining only the existing equal access and nondiscrimination requirements of the MFJ, GTE
Decree, and the Commission's rules overlooks the fact that section 251(g) explicitly preservesrulesregarding
"receipt of compensation" for such accessld.

94



Federd Communications Commisson 96-325

section 254, nine months to make recommendations to the Commission.®* Severa parties also argue
that the legidative history supports the conclusion that section 251 was not designed to permit IXCsto
avoid application of our current access charge rules.®®* Other carriers claim that permitting
interconnection pursuant to section 251(c)(2) to allow parties avoid access charges would be unwise
from a policy perspective, because it would divest the Commission of jurisdiction over the rates for
interstate exchange access services,** and would preempt state pricing regulations that were the result
of years of consideration.®’

189. 1XCsand others argue that section 251(c)(2) permits carriers to obtain interconnection
soldly for the purpose of originating and terminating interexchange treffic.*®®  CompTéd dams that
IXCs satisfy the "offering” requirement when they offer and provide exchange access as an integrd part
of long distance service to the end-user subscribers®®  Cable and Wireless claims that section 251(j)
merely preserves the Commission's authority under section 201(a), which requires carriers to establish
physica connection with each other in compliance with the Commission'srules.®*® ALTS argues that
any erosion of access revenues that might occur as aresult of the IXCs migration to section 251
interconnection arrangements would not occur so rapidly as to affect incumbent LECs materidly before
the Commission completes its reform of the universd service subsidy flows.*! CompTéd suggests an

384 USTA comments at 61.

*%> See, e.g, NECA comments at 4-5; PacTel reply at 36; Rural Tel. Coalition reply at 9-10 (the Joint Explanatory
Statement (p. 123) evinces Congress's intent to preserve the Commission's access charge regime and authority over
interstate access).

%% Ameritech comments at 21; Bell Atlantic commentsat 10; NYNEX comments at 78; PacTel reply at 36; Rural Tel.
Coalition reply at 8.

%7 NYNEX comments at 19; NECA comments at 2-4.

38 See, e.g, AT& T reply at 23; MCI reply at 20-22; CompTel reply at 25-26; American Petroleum | nstitute comments
at 3-13; ALTS comments at 46; Cable & Wireless comments at 28; Citizens Utilities comments at 21; Excel comments
at 3 (userestrictions will hinder competition).

39 CompTel comments at 51-52. CompTel claims that by writing a broader "offering" requirement into the statute, the
FCC would limit interconnection under section 251(c)(2) to LECs, and not "telecommunications carriers' as Congress
intended. CompTel also claimsthat there is no feasible interpretation that would prevent I XCs, regardless of
whether they "offer" exchange access, from obtaining stand-alone exchange access indirectly through co-carrier
interconnection arrangements under section 251(c)(2). CompTel reply at 31-32.

Cable & Wireless claims that the canons of statutory construction preclude a reading of the Act that holds that
Congress provided all telecommunications providers with the ability to purchase access to unbundled elements for
telecommunications services, but forbade them from interconnecting to the network in order to utilize unbundled
elementsfor all telecommunications services. Cable & Wirelesscomments at 29.

390 Cable & Wireless comments at 31.

391 ALTS comments at 46; Citizens Utilities comments at 21; MCI reply at 21 (the loss of access charge revenues for
incumbent L ECs due to the Act cannot be used to deny the full benefits of section 251 to IXCs).
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interim plan that would permit incumbent L ECs to charge non-cost-based rates for access until the
Commission completes access charge reform, but would declare that until that time, incumbent LECs
would be deemed not to have met the section 271 checkligt for providing in-region interexchange
sarvice®? Excd camsthat it would be unlawful under section 202(a) for an IXC to pay chargesfor
local network connections that are substantialy higher than the charges paid by other users of the same
network services*? Findly, CompTd and MCl argue that the legidative history of section 251
supports the conclusion that 1X Cs are permitted to obtain interconnection pursuant to section 251.3%*

3. Discussion

190. We conclude that 1X Cs are telecommunications carriers® under the 1996 Act, because
they provide tdecommunications services®® (i.e., "offer tdecommunications for a fee directly to the
public*) by originating or terminating interexchange traffic. 1XCs are permitted under the Satute to
obtain interconnection pursuant to section 251(c)(2) for the "transmission and routing of telephone
exchange service and exchange access"*” Moreover, traditiona IXCs are a significant potential new
local competitor and we conclude that denying them the right to obtain section 251(c)(2)
interconnection lacks any legd or policy judtification. Thus, dl carriers (including those treditiondly
classfied as IXCs) may obtain interconnection pursuant to section 251(c)(2) for the purpose of
terminating cals originating from their cusomers residing in the same telephone exchange (i.e., non-
interexchange cdls).

191. We conclude, however, that an IXC that requests interconnection solely for the purpose
of originating or terminating itsinter exchange traffic, not for the provison of telephone exchange
sarvice and exchange access to others, on an incumbent LEC's network is not entitled to receive

392 CompTel comments at 81-87.
393 Excel comments at 4-5.

394 CompTel reply at 32 (although the Senate hill, S.652, expressly required requesting carriers to obtain
interconnection for the purpose of providing exchange access service, Congress rewrote that provision in
conference to remove the requirement that carriers obtain interconnection for the purpose of providing exchange
access); MCI reply at 21 (arguments based on provisions in unenacted drafts of the Act excluding access from the
local interconnection provisions are rebutted by the fact that both the House and Senate billsincluded provisions
mandating cost-based access rates in other sections).

95 47 U.S.C. § 153(44).
39 47 U.S.C. § 153(46).

397 47 U.S.C. § 251(0)(2).
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interconnection pursuant to section 251(c)(2).>*® Section 251(c)(2) states that incumbent LECs have a
duty to interconnect with telecommunications providers "for the transmisson and routing of telephone
exchange service and exchange access"**® A tdecommunications carrier seeking interconnection only
for interexchange servicesis not within the scope of this statutory language because it is not seeking
interconnection for the purpose of providing telephone exchange service. Nor does a carrier seeking
interconnection of interdtate traffic only -- for the purpose of providing interdate services only -- fall
within the scope of the phrase "exchange access”” Such a would-be interconnector is not "offering”
access to telephone exchange services. Aswe dated in the NPRM, an I X C that seeks to interconnect
soldly for the purpose of originaing or terminating its own interexchange traffic is not offering access,
but rather is only obtaining access for its own traffic. Thus, we disagree with CompTé's position that
IX Cs are offering exchange access when they offer and provide exchange access as a part of long
distance service. We conclude that a carrier may not obtain interconnection pursuant to section
251(c)(2) for the purpose of terminating interexchange traffic, even if that traffic was originated by a
local exchange customer in a different telegphone exchange of the same carrier providing the
interexchange service, if it does not offer exchange access servicesto others. Aswe Stated above,
however, providers of comptitive access services are digible to recelve interconnection pursuant to
section 251(c)(2). Thus, traditiona 1XCsthat offer access services in competition with an incumbent
LEC (i.e., IXCsthat offer access services to other carriers aswell asto themselves) are dso digible to
obtain interconnection pursuant to section 251(c)(2). For example, when an IXC interconnects at a
local switch, bypassing the incumbent LECs trangport network, that 1XC may offer accessto the loca
switch in competition with the incumbent. In such a situation, the interconnection point may be
consdered a section 251(c)(2) interconnection point.

3% As stated above, interconnection pursuant to section 251(c)(2) is merely the physical linking of facilities between
two networks, and thus access charges are not implicated by the Commission's decisions regarding whether parties
who seek to interconnect solely for the purpose of originating or terminating interexchange traffic on the incumbent's
network are entitled to obtain interconnection pursuant to section 251(c)(2)see supra, Section IV .A.

%% Section 153(47) defines telephone exchange service as " (A) service within a telephone exchange, or within a
connected system of [ ] exchanges within the same exchange area operated to furnish . . . intercommunicating service
of the character ordinarily furnished by a single exchange, and which is covered by the exchange service charge, or
(B) comparable service provided through a system of switches, transmission equipment, or other facilities...." 47
U.S.C. §153(47). Section 153(16) states that exchange access means "the offering of access to telephone exchange
services or facilities for the purpose of the origination or termination of telephone toll services.” 47 U.S.C. § 153(16).
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E. Definition of " Technically Feasible"
1. Background

192. In addition to specifying the purposes for which carriers may regquest interconnection,
section 251(c)(2) obligates incumbent LECs to provide interconnection within their networks at any
"technically feasible point."“® Similarly, section 251(c)(3) obligates incumbent LECs to provide access
to unbundled eements at any "technicdly feasible point." Thus our interpretation of the term "technically
feasble" appliesto both sections.

193. Inthe NPRM, we sought comment on a"dynamic" definition of "technically feesble’ that
would provide flexibility for negotiating parties and the states in determining interconnection and
unbundling points as network technology evolves® We requested comment on the extent to which
network rdiability concerns should be included in a technicd feashility anayss, and tentatively
concluded that, if such concerns were involved, the incumbent LEC had the burden to support such a
clam with detailed information.*®* We aso sought comment on the role of other considerations, such
as economic burden, in determining technica feasibility under sections 251(c)(2) and 251(c)(3).**

194. We dso tentatively concluded that interconnection or access at a particular point in one
LEC network evidences the technica feasbility of providing the same or Smilar interconnection or
access in another, smilarly structured LEC network.** Findly, we tentatively concluded that
incumbent LECs have the burden of proving the technicd infeasibility of providing interconnection or
access at aparticular point.*®

2. Comments

195. Commenters offer awide range of interpretations of the term "technicadly feasble” Many
commenters urge the Commission to offer only broad guideines with repect to technica feasbility and

947 U.S.C. § 251(0)(2)(B).
““NPRM at paras. 56-59, 87-88.
2 1d. at paras. 56, 88.

431, at paras. 56-59, 87-88.
4041d. at paras. 57, 87.

4% 1d. at paras. 58, 87.
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alow the parties and the states to determine the details.*® Most BOCs and other LECs argue that
"technicaly feasble" does not mean technicaly possble or imaginable, and that other factors should be
considered in determining what points are technicaly feasible.*” Other factors offered by the
commenters include cogt, network reliability and security, space limitations, the existence of operations
support systems, qudity of service provided, interoperability, field trids, performance standards,
industry standards, the need for congtruction of new facilities, and inherent fairness.*® USTA, SBC,
and others dlege that previous Commission orders have considered economic issuesin technical
feashility anayses*® GVNW argues that small LECs should not be required to unbundle if it is
economicaly unreasonable.*® The Rurd Telephone Codlition contends that the Commission should
recognize the differences between smadl and large operations, high-volume and low-volume loca
networks, and urban and rura carriers and networks.** USTA aso suggests that the statute only
requires incumbent LECs to provide interconnection to their networks as they are configured presently
and that it does not require incumbent LECs to take risky or unreasonable steps to congtruct new
facilities or reconfigure their networks in response to competitor requests. *

196. Many potential competitors argue that the definition of "technica feasbility” should be
extremely broad and dynamic, to encompass the effects of future technical changes.*** Sprint contends

% See, e.g, USTA comments at 11; Bell Atlantic commentsat 15; U S West comments at 44; Bell South repl8y at 18;
California Commission comments at 19; Texas Commission comments at 11; Citizens Utilities comments at (parties
are in the best position to determine the technical requirements and abllltles)

7 See, e.g., SBC comments at 25; BellSouth comments at 16; USTA commentsat 11; U S West reply at 22.

%8 See, e.g., NYNEX comments at 65-66; SBC reply at 17; Ameritech comments at 16; ALLTEL comments at 7-8;
Roseville Tel. comments at 5-6; U S West reply at 22; Lincoln Tel. reply at 3ee also USTA comments at 10-12;
Florida Commission comments at 13-14; DoD comments at 6 (network reliability must be considered in technical
feasibility). GVNW believes that interconnection istechnically feasibleif: (1) the interconnection point isanormal
L EC access point for provisioning of service to its customers; (2) the LEC maintains assignment records for the
point; (3) LEC personnel access facilities at the point for interconnecting other LEC facilities; (4) cross-connecting
the facility at the point does not expose the network to undue damage; and (5) the LEC and requesting carriers can
demonstrate the technical proficiency of personnel assigned to work at the interconnect point. GVNW comments at
18-19.

4% See, e.g., USTA comments at 12 n.16; SBC comments at 16.
410 GVNW comments at 21-22.
411 Rural Tel. Coalition comments at 31.

2 See, e.g., USTA comments at 11; BellSouth comments at 16; SBC comments at 25; Lincoln Tel. reply at 3; Roseville
Tel. comments at 5-6; Office of the Ohio Consumers Counsel commentsat 10; ALLTEL reply at 5-6.

** See, e.g, MCI comments at 12-13; MFS comments at 15; Teleport comments at 25; Nortel comments at 7;
Continental Cablevision comments at 20; NCTA comments at 32; Time Warner re| Iy at 13 (all points should be
presumptively technically feasible and those claiming technical infeasi bility should bear the burden of proof);
Colorado Commission comments at 18; Michigan Commission comments at 8-9; Attorneys General of Connectietit
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that the Commission should use the plain meaning of the word “feasble" in defining technica feashility.
Sprint states that Webgter's Dictionary defines "feasible’ as "possible of redlization” and any more
regtrictive reading would unduly restrict the availability of interconnection.**  Many parties contend
that incumbent LECs should have the burden of proving specific points are not technically feasible.*>
Time Warner clamsthat any point should be presumptively technically feasible and those claming
technicd infeasibility should bear the burden of proof.*® AT& T arguesthat existing industry standards
for interconnection a a point evidences the technica feasibility of interconnection at such a point.*
MCI argues that technically feasible points of interconnection may be ether physical, for facilities and
equipment, or logica, for software and databases.*® Severa parties ask the Commission to make
clear that technical feasbility does not require that operations support systems for order processing,
provisoning and ingdlation, billing, and other support functions be in place in order to make a specific
interconnection point technically feasible*® Several competing carriers aso contend that economic
factors should not be considered in determining technically feasibile points of interconnection and
access to unbundled dements. They argue that if incumbent LECs are not required to expend any
funds or resources to provide for technically feasible interconnection or access, competing carriers will
be limited to the services currently offered by the incumbents.**

197. Some parties propose specific definitions of technica feasbility. For example, Sprint
defines "technicaly feasible' as"possible to accomplish without a scientific or technologica

al. reply at 4 n.2; Hyperion comments at 10; Independent Cable & Telcomm. Assnreply at 9.
“* Sprint reply at 16; ACSI reply at 6.

** See, e.g., MCI comments at 11; Continental Cablevision comments at 20; CompTel comments at 41; Sprint
comments at 14; Cox commentsat 42; AT& T reply at 11; DoJ comments at 19; California Commission comments at
19; Alabama Commission comments at 15; Ohio Commission comments at 25; Colorado Commission comments at 19.

*®* Time Warner reply at 13; MCI reply at 23 (incumbent LECs do not argue that interconnection points are not
technically feasible but rather that the Commission reverse its tentative conclusion that the burden of proof fallson
incumbent L ECs to demonstrate technical infeasibility); Cable & Wireless comments at 13 (technical feasibility can
be assessed by examining the type and quality of interconnection an incumbent LEC already providesto itself, its
affiliates and co-carriers).

T AT& T comments at 33.
4“8 M CI comments at 12; IDCMA reply at 6-7.

19 See, e.g., MCI comments at 12, Sprint reply at 16-17; AT&T reply at 10 (the need for additional investment to make
an arrangement available should not result in'a determination of technical infeasibility); Time Warner reply at 15, 17;
ACTA comments at 10;

420 See, e.9., AT& T comments at 14-20; M Cl reply at 23-29; Sprint reply at 16; Time Warner reply at 16.
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breakthrough, i.e., without an advance in the state of the art."** MFS defines the term as"any point in
an [incumbent LEC'S] network where suitable transmission, cross-connect or switching facilities are
present to permit the routing of traffic to and from another network." 4%

3. Discussion

198. We conclude that the term "technicaly feasible" refers solely to technical or operationa
concerns, rather than economic, space, or Ste consgderations. We further conclude that the obligations
imposed by sections 251(c)(2) and 251(c)(3) include modifications to incumbent LEC facilities to the
extent necessary to accommodate interconnection or access to network eements. Specific, Sgnificant,
and demonstrable network reliability concerns associated with providing interconnection or access at a
particular point, however, will be regarded as relevant evidence that interconnection or access at that
point is technically infeasble. We aso conclude that preexigting interconnection or access a a
particular point evidences the technica feasibility of interconnection or access at substantialy smilar
points. Findly, we conclude that incumbent LECs must prove to the appropriate state commission that
apaticular interconnection or access point is not technically feasibile.

199. Wefind that the 1996 Act bars consderation of cogtsin determining “technicaly feasible’
points of interconnection or access. In the 1996 Act, Congress distinguished "technica™ consderations
from economic concerns. Section 251(f), for example, exempts certain rurd LECs from "unduly
economically burdensome”’ obligations imposed by section 251(c) even where satisfaction of such
obligationsis "technicdly feasble"**® Similarly, section 254(h)(2)(A) treats "technicaly feasible’ and
"economicaly reasonable’ as separate requirements.** Findly, we note that the House committee that
congdered H.R. 1555 (which was combined with Senate Bill S.652 to form the 1996 Act) dropped
the term "economically reasonable’ from its unbundling provison. The House committee explicitly
addressed this substantive change, reporting that "this requirement could result in certain unbundled . . .
eements.. . . not being made available"** Thus, the deliberate and explained substantive omission of
explicit economic requirements in sections 251(c)(2) and 251(c)(3) cannot be undone through an
interpretation that such congderations are implicit in the term "technicaly feasble” Of course, a

421 Sprint reply at 15-16; Time Warner reply at 13 (any point of interconnection should be presumptively technically
feasible).

422 MFS comments at 15.
422 47 U S.C. § 251(F)(1)(A).
424 47 U.S.C. § 254(h)(2)(A).

425 4. Rep. 104-204, 71 (1995).
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requesting carrier that wishes a"technically feasble' but expensive interconnection would, pursuant to
section 252(d)(1), be required to bear the cost of that interconnection, including a reasonable profit.

200. USTA and SBC cite the Commission's 900 Service order*’ as support for the
contention that costs must be considered in atechnicd feasibility andysis.*® In that order, the
Commission concluded that "[i]n defining ‘technically feasible,' we baance both technica and economic
consderations with aview toward providing [900] blocking capability to consumers without imposing
undue economic burdens on LECs."“® Our 900 Service order, however, has little bearing on our
interpretation of the term "technically feasible” in the 1996 Act. As dtated above, the 1996 Act
distinguishes technica consderations from the "undue economic burdens' consdered in the 900
Service order. Indeed, Congress used virtualy the same language—"unduly economically
burdensome'—in drawing the digtinction.”® If, as SBC contends, we are to presume that Congress
was aware of the Commission's andlysis of the technical feasibility of 900 call blocking, " the 1996 Act
appears uarely to rgect that view of technical feashility. Moreover, unlike the costs of providing
900 cdl blocking, which we impaosed largely on LECsin the 900 Service order, as noted above, to the
extent incumbent LECs incur costs to provide interconnection or access under sections 251(c)(2) or
251(c)(3), incumbent LECs may recover such costs from requesting carriers.

201. In addition to economic congderations, section 251(c)(6) distinguishes consderations of
"gpace limitations' from those of "technical reasons,” and thus, in generd, we believe exigting space or
site redtrictions should not be indluded within a technica feasibility andysis.*** Of course, under section
251(c)(6) "space" redtrictions are expressy consdered dong with "technicd" consderationsin
determining whether an incumbent LEC must provide for physica collocation. Where physcd
collocation is not practica because of "space limitations," however, incumbent LECs must provide for

426 See 47 U.S.C. 8§ 252(d)(1);see also infra Section VI (concluding that requesting carriers must pay incumbent
LECsthe cost of interconnection or unbundling).

*?" Policies and Rules Concerning Inter state 900 Telecommunications ServicgReport and Order, 6 FCC Red 6166,
6174 (1991)(900 Service.

428 USTA commentsat 12 n.16; SBC reply at 16.
422900 Serviceat 6174.
3% See 47 U.S.C. § 251(f)(1)(A).

431 SBC reply at 16 ("Presumably Congress was aware of this FCC definition of the term "technically feasible" when
Congress chose to useit in the 1996 Act.").

42 47 U.S.C. § 251(C)(6).
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virtua collocation.”® Section 251 is silent as to whether an incumbent LEC's duty to provide for virtua
collocation or other methods of interconnection or access to unbundled ements is dependent on space
congraints. We conclude, as a practica matter, that space limitations at a particular network ste,
without any possibility of expansion, may render interconnection or access a that point infeasible,
technically or otherwise. Where such expansion is possible, however, we conclude that, in light of the
digtinction drawn in section 251(c)(6), Site restrictions do not represent a “technicd” obstacle. Again,
however, the requesting party would bear the cost of any necessary expanson. Nor do we believe the
term "technical,”" when interpreted in accordance with its ordinary meaning as referring to engineering
and operational concernsin the context of sections 251(c)(2) and 251(c)(3),*** includes consideration
of accounting or billing redtrictions.

202. Severd parties dso attempt to draw a digtinction between what is "feasble’ under the
terms of the Satute, and what is "possible” The words "feasible" and "possble,” however, are used
synonymoudy. Feasibleis defined as "capable of being accomplished or brought about; possible.”
The datute itsdlf provides amore meaningful didtinction. Unlike the "technicaly feasible" terminology
included in sections 251(c)(2) and 251(c)(3), section 251(c)(6) uses the term "practical for technica
reasons’ in determining the scope of an incumbent LEC's obligation to provide for physica
collocation.*®® "Practicd" is defined as "manifested in practice or action . . . not theoretical or ided"*’
or "adapted or designed for actual use; useful,” and connotes Smilarity to ordinary usage.*® Thus itis
reasonable to interpret Congresss use of the term "feasible” in sections 251(c)(2) and 251(c)(3) as
encompassing more than what is merdly "practica™ or smilar to what is ordinarily done. That is, use of
the term "feagble" implies that interconnecting or providing accessto a LEC network eement may be
feasble at a particular point even if such interconnection or access requires anove use of, or some
modification to, incumbent LEC equipment. Thisinterpretation is consstent with the fact that incumbent
LEC networks were not designed to accommodate third-party interconnection or use of network
edements at dl or even most points within the network. If incumbent LECs were not required, at least
to some extent, to adapt their facilities to interconnection or use by other carriers, the purposes of

433
Id.

*** See Random House College Dictionary at 1349 (6. pertaining to or connected with the mechanical or industrial
arts and the applied sciences").

43 The American Heritage College Dictionary 499 (1993). Webster's Ninth New Collegiate Dictionary 453 (1989).
Both "feasible” and "possible” refer to that which is " capable of being realizedl'd. at 918.

436 47 U.S.C. 8§ 251(c)(6) (emphasis added).
4" Webster's at 923.

438 Random House College Dictionary 1040 (rev. ed. 1984).
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sections 251(c)(2) and 251(c)(3) would often be frustrated. For example, Congress intended to
obligate the incumbent to accommodate the new entrant's network architecture by requiring the
incumbent to provide interconnection “for the facilities and equipment” of the new entrant. Consistent
with that intent, the incumbent must accept the nove use of, and modification to, its network facilitiesto
accommodeate the interconnector or to provide access to unbundled elements.

203. We dso conclude, however, that legitimate threats to network rdliability and security must
be consdered in evauating the technica feasbility of interconnection or access to incumbent LEC
networks. Negative network religbility effects are necessarily contrary to afinding of technica
feashility. Each carrier must be able to retain responghility for the management, control, and
performance of its own network. Thus, with regard to network rdiability and security, to judtify a
refusal to provide interconnection or access at a point requested by another carrier, incumbent LECs
must prove to the state commission, with clear and convincing evidence, that specific and significant
adverse impacts would result from the requested interconnection or access. The reports of the
Commission's Network Reliability Council discuss network rdiability consderations, and establish
templatesthat list activities that need to occur when service providers connect their networks pursuant
to defined interconnection specifications or when they are attempting to define anew network interface
specification.*®

204. We further conclude that successful interconnection or access to an unbundled eement at
apaticular point in a network, using particular facilities, is substantial evidence that interconnection or
access istechnically feasble at that point, or at substantialy smilar points in networks employing
subgtantidly smilar facilities. In comparing networks for this purpose, the subgtantia smilarity of
network facilities may be evidenced, for example, by their adherence to the same interface or protocol
gandards. We aso conclude that previous successful interconnection at a particular point in a network
a apaticular level of qudity condtitutes substantial evidence that interconnection is technicaly feasble
at tha point, or at subgtantialy similar points, a that level of qudity. Although most parties agree with
this conclusion, some L ECs contend that such comparisons are al but impossible because of dleged
variability in network technologies, even where the ultimate services offered by separate networks are
the same. We bdlieve that, if the facilities are substantidly smilar, the LECs contention is adequately
addressed.

205. Finaly, because sections 251(c)(2) and 251(c)(3) impose duties upon incumbent LECs,
we conclude that incumbent LECs must prove to the gppropriate state commission that interconnection
or access a apoint is not technicdly feasible. Incumbent LECs possess the information necessary to
assess the technica feasbility of interconnecting to particular LEC facilities. Further, incumbent LECs

43 Network Reliability: A Report to the Natior{1993, National Engineering Consortium)Network Reliability: The
Path Forward(1996, Internet: http://www.fcc.gov/oet/nrc).
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have a duty to make available to requesting carriers generd information indicating the location and
technical characterigtics of incumbent LEC network facilities. Without access to such information,
competing carriers would be unable to make rationa network deployment decisions and could be
forced to make inefficient use of their own and incumbent LEC facilities, with anticompetitive effects.

206. We have congdered the economic impact of our rulesin this section on smal incumbent
LECs. For example, the Rurd Telephone Codition argues that the Commission should set
interconnection points in a flexible manner to recognize the differences between carriers and regions.
We do not adopt the Rura Telephone Codition's position because we believe that, in generd, the Act
does not permit incumbent LECs to deny interconnection or access to unbundled eements for any
reason other than a showing that it is not technically feasible. We believe that thisinterpretation will
advance the procompetitive godls of the statute. We aso note, however, that section 251(f) of the
1996 Act providesrdlief to certain smal LECs from our regulations implementing section 251.

F. Technically Feasible Points of I nter connection
1. Background

207. Inthe NPRM, we requested comment on which points within an incumbent LEC's
network condtitute "technically feasible”" points for purposes of section 251(c)(2).*° Having defined the
phrase "technicaly feasible’ above, we now determine a minimum set of technicaly feasible points of
interconnection.

2. Comments

208. Incumbent LECs claim that the specific points of interconnection should ether be left to
the negotiation process, or that the Commission should require interconnection only at core points, and
leave dl other points to the negotiation process.*** For example, Ameritech clamsthat it is only
technically feasible for competitors to interconnect at its end or tandem offices.*? Bell Atlantic assarts
that the trunk- and loop-side of the local switch, transport facilities, tandem facilities, and the Sgna
transfer points (STPs) are the only technically feasible points for interconnection.** Potential

“*NPRM at paras. 56-59.

4 See, e.g., USTA comments at 10-11; BellSouth comments at 15-19; NY NEX comments at 65 (points of
interconnection should be left to negotiation); Ameritech comments at 13-14; PacTel comments at 21-22; Oregon
Commission comments at 25-26.

442 Ameritech comments at 13-14; Ohio Commission comments at 24.

443 Bell Atlantic comments at 20-21; Lincoln Tel. comments at 5.
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compstitors, on the other hand, argue that interconnection is technicaly feasble, and should be
mandated by the Commission, at numerous points in the incumbent LEC's network.*# AT&T, for
example, argues that interconnection istechnicaly feasble: (1) at the loop concentrator; (2) between
the loop feeder element and the competitive provider's switch; (3) between the incumbent LEC's switch
and the compstitive provider's operator systems; (4) between a competitive provider's switch and a
LEC'sdgnding A link; (5) between a competitive provider's sgnding A link and an incumbent LEC's
STP; (6) between a compstitive provider's dedicated transport and an incumbent LEC's office; and, (7)
between incumbent LEC and non-incumbent LEC STPs** MFS argues that, regardless of the
specific points listed by the Commission, states should be able to expand the list of technicaly feasible
points.**®

3. Discussion

209. We conclude that we should identify aminimum list of technicdly feasible points of
interconnection that are critical to facilitating entry by competing loca service providers. Section
251(c)(2) gives competing carriers the right to ddiver traffic terminating on an incumbent LEC's
network at any technicaly feasible point on that network, rather than obligating such carriersto
trangport traffic to less convenient or efficient interconnection points. Section 251(c)(2) lowers barriers
to competitive entry for carriers that have not deployed ubiquitous networks by permitting them to
select the points in an incumbent LEC's network at which they wish to deliver traffic. Moreover,
because competing carriers must usualy compensate incumbent LECs for the additiond costs incurred
by providing interconnection, competitors have an incentive to make economically efficient decisons
about where to interconnect.*’

210. We conclude that, & a minimum, incumbent LECs must provide interconnection at the
line-sde of alocd switch (at, for example, the main digtribution frame), the trunk-side of alocd switch;
the trunk interconnection points for a tandem switch; and central office cross-connect pointsin generd.
This requirement includes interconnection at those out-of-band signding transfer points necessary to
exchange traffic and access cal related databases. All of these points of interconnection are used today

4“4 ALTS comments at 18 (interconnection should be available at any technically feasible point regardless of the
technical fabric of the network at the requested point); M Cl comments at 12-13 (technically feasible points may be
either physical, for facilities and equipment, or logical, for software and databases); Time Warner reply at 15
(interconnection should not be limited to "core requirements" because the statute mandates interconnection at any
technically feasible point).

445 |_etter from Bruce Cox and Betsy Brady, AT& T, to ReginaM. Keeney, Common Carrier Bureau, FCC, March 21,
1996, at 29-32 (AT& T March 21 L etter).

4“6 MFS comments at 14.

447 See Robert S. Pendyck and Daniel L. Rubinfeld, Microeconomics (2nd ed. 1992).
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by competing carriers, noncompeting carriers, or LECs themsdves for the exchange of traffic, and thus
we conclude that interconnection at such pointsis technically feasble.

211. A varied group of commenters, including Bell Atlanticand AT& T, agree that
interconnection at the line-side of the switch istechnicaly feasible.**® Interconnection a this point is
currently provided to some commercid mobile radio service (CMRS) carriers*® and may be necessary
for other compstitors that have their own digtribution plant, but seek to interconnect to the incumbent's
switch. We dso agree with numerous commenters that claim that interconnection at the trunk-gde of a
switch is technicaly feasible and should be available upon request.*® Interconnection at this point is
currently used by competing carriers to exchange traffic with incumbent LECs. Interconnection to
tandem switching facilitiesis also currently used by 1XCs and competing access providers, and isthus
technically feasible. Findly, centrd office cross-connect points, which are designed to facilitate
interconnection, are natura points of technically feasible interconnection to, for example, interoffice
transmission facilities. There may be rare circumstances where there are true technica barriersto
interconnection at the line- or trunk-side of the switch or at central office cross-connect points,
however, the parties have not presented us with any such circumstances. Thus, incumbent LECs must
prove to the state commissions that such points are not technically feasible interconnection points.

212. We a0 note that the points of access to unbundled eements discussed below may aso
serve as points of interconnection (i.e., points in the network that may serve as places where potential
competitors may wish to exchange traffic with the incumbent LEC other than for purposes of gaining
access to unbundled dements), and thus we incorporate those points by reference here. Findly, as
noted above, we have identified aminimum list of technically feasible interconnection points: (1) the
line-side of aloca switch; (2) the trunk-side of aloca switch; (3) the trunk interconnection points for a
tandem switch; (4) centra office cross-connect points; (5) out-of-band sgnaing transfer points; and (6)
the points of access to unbundled elements. In addition, we anticipate and encourage parties and the
dates, through negotiation and arbitration, to identify additiond points of technically feasble
interconnection. We believe that the experience of the parties and the states will benefit our ongoing
review of interconnection.

G. Just, Reasonable, and Nondiscriminatory Rates, Terms, and Conditions of
I nter connection

448 See, e.g., Bell Atlantic comments at 20-21; NY NEX comments at 65; BellSouth reply at 23; AT& T March 21 Letter
at 30.

49 AT& T commentsin CC Docket No. 95-185 at 6 n.6 (Mar. 4, 1996).

450 Seg, e.g., Bell Atlantic comments at 20-21; BellSouth reply at 23; NYNEX comments at 65; Lincoln Tel. comments
abs.
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1. Background

213. Section 251(c)(2)(D) requires that incumbent LECs provide interconnection "on rates,
terms, and conditions that are just, reasonable, and nondiscriminatory.”** In the NPRM, we sought
comment on whether we should adopt nationd requirements governing the terms and conditions of
providing interconnection. We aso sought comment on how we should determine whether the terms
and conditions for interconnection arrangements are just, reasonable, and nondiscriminatory, and how
we should enforce such rules. In particular, we sought comment on whether we should adopt national
guiddines governing indalation, service, maintenance, and repair of the incumbent LEC's portion of
interconnection facilities.

2. Comments

214. MCI argues that incumbent L ECs should not be permitted to set redtrictions on the type
of traffic that can be combined on a single trunk group unless sgnaing requirements dictate the need for
separate trunk groups. Rather, M Cl argues that incumbent L ECs should be required to accept one-
way and two-way trunk groups.®* MCI aso urges the Commission to require incumbents and
competitors to select one point of interconnection (POI) on the other carrier's network a which to
exchange traffic. MCI further requests that this POI be the location where the costs and respongbilities
of the trangporting carrier ends and the terminating carrier begins.®* NEXTLINK argues that
incumbent LECs should only be permitted to require earnest fees of new entrants if such feesare
required of other incumbent LEC customers.™®

215. Many incumbent LECs, state commissons, and others oppose explicit nationa rules
regarding standards for just, reasonable, and nondiscriminatory terms of interconnection and claim that

45147 U.S.C. 88 251(c)(2)(D), 251(c)(3).
42 \We discuss the rates for interconnection below in Section V1.
43 M CI comments at 40-41.

*>4Under M Cl's proposal, new entrants would be considered co-carriers with incumbent LECs, and each carrier that
seeks to interconnect with an incumbent LEC would be required to designate, for each local calling area, at |east one
point of interconnection (POI) on the other carrier's network. A carrier could designate more than one POI but could
not be required to do so. Interconnection would result in the termination of a competing carrier's traffic at at |east the
same level of service quality that the incumbent LEC provides for terminating its own traffic, without any additional
charge to the competing carrier to obtain that level of service. MCl comments at 40-46.

45 NEXTLINK comments at 19.
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these issues are best resolved through negotiation and arbitration.** Several commenters urge the
Commission to adopt arule that only requires that terms and conditions for interconnection points be
nondiscriminatory.*”  BellSouth argues that longstanding nondiscrimination reporting requirements have
never reveded a problem in the area of ingtdlation, maintenance, and repair.*® Bell Atlantic contends
that al arrangements provided by the incumbent LEC for a competitor should be made reciprocd,
because new business buildings or resdentid developments may have only facilities owned by anew
entrant. Absent a reciprocity requirement, Bell Atlantic contends that incumbent LECs could be at a
comptitive disadvantage in competing for those customers. Bell Atlantic lso argues that reciproca
interconnection will put a check on potentialy unredistic unbundling requests.

3. Discussion

216. We conclude that minimum nationa standards for just, reasonable, and nondiscriminatory
terms and conditions of interconnection will be in the public interest and will provide guidance to the
parties and the states in the arbitration process and thereafter. We believe that nationa standards will
tend to offset the imbaance in bargaining power between incumbent L ECs and competitors and
encourage fair agreements in the marketplace between parties by setting minimum requirements that
new entrants are guaranteed in arbitrations. Negotiations between an incumbent and anew entrant
differ from commercia negotiationsin a competitive market because new entrants are dependent solely
on the incumbent for interconnection.

217. Section 202(a) of the Act states that "[i]t shall be unlawful for any common carrier to
make any unjust or unreasonable discrimination in charges, practices, . . . facilities, or servicesfor or in

456 See, e.g., Ameritech comments at 16-17; BellSouth comments at 20; USTA comments at 18; GTE comments at 21;
SNET comments at 14; Alabama Commission comments at 15; California Commission comments at 20; Oregon
Commission comments at 26-27; GVNW comments at 15; MECA comments at 25; Ohio Consumers Counsel
comments at 12 (an effective complaint procedure should be adopted rather than overly specific guidelines). The
Ohio Commission and PacTel state that performance standards governing installation, maintenance and repair are
unnecessary. PacTel contends that states and industry fora such as the Ordering and Billing Forum (OBF) can
establish the ggcessary rules without Commission intervention. PacTel comments at 29; Ohio Commission
comments at 26.

47 See, e.g., Bell Atlantic comments at 31; Bell South comments at 20-21; SBC comments at 37; GTE reply at 11;
California Commission comments at 20; District of Columbia Commission comments at 18-19; Ohio Consumers
Counsel commentsat 12.

458 Bell South comments at 20-21see also Bell Atlantic comments at 31 (provisioning interconnection and unbundled
elements for new entrantsis complicated and requires more work than provisioning simple dial tone; the Commission
should not mandate that L ECs provide interconnection and unbundled elements using the appropriate installation,
service, and maintenance intervals that apply to LEC customers and services); Rural Tel. Coalition comments at 32-33
(serviceintervalsfor small and rural LECs with respect to provision of interconnection should only be equal to those
which the LEC achievesfor itself).

459 Bell Atlantic comments at 32.
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connection with like communication service . . . by any means or device, or to make or give any undue
or unreasonable preference or advantage to any particular person."“® By comparison, section
251(c)(2) creates a duty for incumbent LECs "to provide . . . any requesting telecommunications
carrier, interconnection with a LEC's network on rates, terms, and conditions that are just, reasonable,
and nondiscriminatory.“** The nondiscrimination requirement in section 251(c)(2) is not qudified by
the "unjust or unreasonable" language of section 202(a). We therefore conclude that Congress did not
intend that the term "nondiscriminatory” in the 1996 Act be synonymous with "unjust and unreasonable
discrimination” used in the 1934 Act, but rather, intended a more dringent standard.

218. Given that the incumbent LEC will be providing interconnection to its competitors
pursuant to the purpose of the 1996 Act, the LEC has the incentive to discriminate againg its
comptitors by providing them less favorable terms and conditions of interconnection than it provides
itsdf. Permitting such circumstances is inconsistent with the procompetitive purpose of the Act.
Therefore, we rgject for purposes of section 251, our hitorical interpretation of "nondiscriminatory,”
which we interpreted to mean a comparison between what the incumbent LEC provided other parties
in aregulated monopoly environment. We believe that the term "nondiscriminatory,” as used throughout
section 251, appliesto the terms and conditions an incumbent LEC imposes on third parties aswell as
onitsdf. Inany event, by providing interconnection to a competitor in amanner less efficient than an
incumbent LEC provides itsdf, the incumbent LEC violates the duty to be "just” and "reasonable’ under
section 251(c)(2)(D). Also, incumbent LECs may not discriminate againg parties based upon the
identity of the carrier (i.e., whether the carrier isa CMRS provider, a CAP, or acompetitive LEC).
Aslong as a carier meets the statutory requirements, as discussed in this section, it has aright to obtain
interconnection with the incumbent LEC pursuant to section 251(c)(2).

219. Weidentify below specific terms and conditions for interconnection in discussing physica
or virtud collocation (i.e., two methods of interconnection).”® We conclude here, however, that where
acarrier requesting interconnection pursuant to section 251(c)(2) does not carry a sufficient amount of
traffic to justify separate one-way trunks, an incumbent LEC must accommodate two-way trunking
upon request where technicaly feasible. Refusing to provide two-way trunking would raise costs for
new entrants and create a barrier to entry. Thus, we conclude that if two-way trunking istechnicaly
feasble, it would not be just, reasonable, and nondiscriminatory for the incumbent LEC to refuse to
provideit.

40 47 U.S.C. § 202(a).
4147 U.S.C. § 251(c)(2)(D).

462 See infra, Section V1.
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220. Findly, as discussed below,*® we reject Bell Atlantic's suggestion that we impose
reciproca terms and conditions on incumbent LECs and requesting carriers pursuant to section
251(c)(2). Section 251(c)(2) does not impose on non-incumbent LECs the duty to provide
interconnection. The obligations of LECs that are not incumbent LECs are generaly governed by
sections 251(a) and (b), not section 251(c). Also, the satute itsalf imposes different obligations on
incumbent LECs and other LECs (i.e., section 251(b) imposes obligations on dl LECs while section
251(c) obligations are imposed only on incumbent LECs). We do note, however, that 251(c)(1)
Imposes upon aregquesting telecommunications carrier a duty to negotiate the terms and conditions of
interconnection agreementsin good faith. We aso conclude that M Cl's POI proposal, permitting
interconnecting carriers, both competitors and incumbent LECs, to designate points of interconnection
on each other's networks, is at this time best addressed in negotiations and arbitrations between
parties.® We believe that the record on thisissueis not sufficiently persuasive to justify Commission
action a thistime. As market conditions evolve, we will continue to review and revise our rules as

necessary.
H. Inter connection that is Equal in Quality
1. Background

221. Section 251(c)(2)(C) requires that the interconnection provided by an incumbent LEC be
"at least equa in qudity to that provided by the [incumbent LEC] to itsdf or to any subsdiary, affiliate,
or any other party to which the carrier provides interconnection.” “* In the NPRM, we sought
comment on how to determine whether interconnection is"equa in quality.”

2. Comments

222. MFS clamsthat the incumbent LEC should provide to everyone the highest grade
service it makes available to anyone, including neighboring non-competing LECs.**® MFS dso dams
that traffic exchange facilities between incumbent LECs and competitors should be designed to meet a
least the same technica criteria and grade of service standards (e.g., probability of blocking in pesk
hours and transmisson standards) as used by the incumbent for the inter-office trunks used in its

%3 Seeinfra, Section X1.A.

484 Of course, requesting carriers have the right to select points of interconnection at which to exchange traffic with
an incumbent LEC under section 251(c)(2).

5 47 U.S.C. § 251(0)(2)(C)-

468 MFS comments at 17 (even if higher grade service is offered to a non-competing L EC, the incumbent LEC must
offer this service to competitors); Intermedia comments at 4.
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network.*” Other parties dlaim that any criteria established by the Commission should not be overly
detailed and quantitative or microscopic.*® The Pennsylvania Commission suggests that "equd in
quality" should mean interconnection that is virtualy identica to that received by the incumbent LEC
itsdlf or its affiliate with no noticeable differences between the two to the end-user.*® Nortel clamsthat
the definition of "equd in qudity" should recognize differences across technologies.

223. Some parties argue that no national standards for "equal in quality” are necessary, and
that this determination is best l€ft to a case-by-case determination.*” GTE damsthat it should be
acceptable for sates to define equal in quality in terms of perception by the end user.*

3. Discussion

224. We conclude that the equal in quality standard of section 251(c)(2)(C) requires an
incumbent LEC to provide interconnection between its network and that of arequesting carrier a a
level of qudity that is a least indistinguishable from that which the incumbent providesitsdlf, a
subsdiary, an afiliate, or any other party. We agree with MFS that this duty requires incumbent LECs
to design interconnection facilities to meet the same technica criteria and service sandards, such as
probability of blocking in peak hours and transmisson sandards, that are used within their own
networks. Contrary to the view of some commenters, we further conclude that the equa in qudity
obligation imposed by section 251(c)(2) is not limited to the quality perceived by end users. The
datutory language contains no such limitation, and cresting such alimitation may dlow incumbent LECs
to discriminate againgt competitorsin a manner imperceptible to end users, but which ill provides
incumbent L ECs with advantages in the marketplace (e.g., the imposition of disparate conditions
between carriers on the pricing and ordering of services).

225. We aso note that section 251(c)(2) requires interconnection that is"at least” equa in
quality to that enjoyed by the incumbent LEC itsdf. Thisisaminimum requirement. Moreover, to the

47 MFS comments at 17.

%8 See, e.g, Ameritech comments at 17; Pennsylvania Commission comments at 21; Ohio Consumers' Counsel
comments at 13.

*%% Pennsylvania Commission comments at 21.
47 Nortel comments at 9.

" See, e.g., BellSouth comments at 22; USTA comments at 18; GTE comments at 22; Citizens Utilities comments at
11; Alabama Commission comments at 16; Ohio Consumers Counsel comments at 13 (dispute resolution process
should ultimately decide the success or failure of quality-oriented requirements).

472 GTE comments at 22.
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extent a carrier requedts interconnection of superior or lesser quality than an incumbent LEC currently
provides, the incumbent LEC is obligated to provide the requested interconnection arrangement if
technicaly feasble. Requiring incumbent LECs to provide upon request higher quality interconnection
than they provide themselves, subsdiaries, or affiliates will permit new entrants to compete with
incumbent LECs by offering novel services that require superior interconnection quaity. We aso
conclude that, aslong as new entrants compensate incumbent LECs for the economic cost of the higher
quality interconnection,*® competition will be promoted.*™

473 See infra, Section V1.

474 See also Section V11.E. (discussion of accommodation of interconnection).
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V. ACCESSTO UNBUNDLED NETWORK ELEMENTS
A. Commission Authority to Identify Unbundled Network Elements
1. Background

226. Section 251(c)(3) imposes a duty on incumbent LECsto "provide, to any requesting
telecommunications carrier for the provison of a telecommunications service, nondiscriminatory access
to network elements on an unbundled basis a any technically feasible point on rates, terms, and
conditions that are just, reasonable, and nondiscriminatory in accordance with the terms and conditions
of the agreement and the requirements of this section and section 252."4” This section aso requires
incumbent LECs to provide these dements "in amanner that alows requesting carriers to combine such
elementsin order to provide such telecommunications service." 4

227. Section 251(d)(1) provides that "the Commission shal complete dl actions necessary to
establish regulations to implement the requirements of" section 251 by August 8, 1996.%" Section
251(d)(2) further providesthat, "[i]n determining what network eements should be made available for
purposes of subsection (¢)(3), the Commission shdl condder, at a minimum, whether (A) accessto
such network elements as are proprietary in nature is necessary; and (B) the failure to provide accessto
such network dements would impair the ability of the telecommunications carrier seeking accessto
provide the services that it seeks to offer."*"®

228. Inthe NPRM, we sought comment on our tentative conclusion that the 1996 Act requires
the Commission to identify network eements that incumbent L ECs are required to make available to
requesting carriers on an unbundled basis under section 251(c)(3).4”

2. Comments

229. The mgority of partieswho commented on thisissue, including IXCs, potentid local
compstitors, the Department of Justice, state commissions, incumbent LECs, cable interests, and

#7547 U.SC. § 251(0)(3).
Id.

Id. at § 251(d)(1).
478 |d. at § 251(d)(2).

NPRM at para. 77.
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NARUC, agree with our tentative conclusion that sections 251(d)(1) and 251(d)(2) obligate the
Commission to identify network elements for purposes of subsection (c)(3).** BelSouth, in contret,
interprets section 251(c)(3) as requiring the Commission to identify network elements only when a state
commission hasfailed to carry out its respongbilities under section 252, and the Commission assumes
those responsibilities under section 252(€)(5).**

3. Discussion

230. We affirm our tentative conclusion in the NPRM that the 1996 Act requiresthe
Commission to identify network elements that incumbent LECs mugt offer requesting carriers on an
unbundled basis under section 251(c)(3). Section 251(d)(1) directs the Commission to establish rules
implementing the requirements of section 251(c)(3). Further, section 251(d)(2) contemplates that,
pursuant to this direction, the Commission will identify unbundled network dements. We conclude that
neither the language in section 251(d), nor any other part of the 1996 Act, is reasonably susceptible to
the interpretation advanced by BellSouth that our obligation to identify unbundled network elements
arises only when we act under section 252(e)(5).

B. National Requirementsfor Unbundled Network Elements
1. Background

231. Inthe NPRM, we noted Congresss view that, when new entrants begin providing
sarvicesin loca telephone markets, it is unlikely they will own network facilities that completely
duplicate those of incumbent L ECs because of the sgnificant investment and time required to build such
fadiliies®™® The statutory requirement imposed on incumbent LECs to provide access to unbundled
network eements will permit new entrants to offer competing local services by purchasing from
incumbents, at cost-based prices, access to elements which they do not aready possess, unbundled
from those dements that they do not need.**

See, e.9.,AT& T comments at 3-16, reply at 16; MFS comments at 36; USTA comments at 20-22; Sprint comments at
21-22; Cable & Wireless comments at 17-19; Ameritech comments at 34; District of Columbia Commission comments
at 21-22; ALTS comments at 24-26; NCTA comments at 35-40; DoJ comments at 8-15; TDS comments at 5-6; TCC
comments at 11-13; Hyperion reply at 5; Minnesota Commission reply at &ccord GTE comments at 24; NARUC
comments at 32.

BellSouth comments at 26-30.
NPRM at para. 75 n.103citing (Joint Explanatory Statement at 148).

NPRM at paras. 75-76.
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232. Itispossble that there will be sufficient demand in some local telephone markets to
support the congtruction of competing loca exchange facilities that duplicate most or even dl of the
elements of an incumbent LEC's network. 1n these markets new entrants will be able to use unbundled
elements from the incumbent LEC to provide services until such time as they complete the congtruction
of their own networks, and thus, no longer need to rely on the facilities of an incumbent to provide loca
exchange and exchange access services. It isaso possible, however, that other loca markets, now
and even into the future, may not efficiently support duplication of dl, or even some, of an incumbent
LEC'sfacilities. Accessto unbundled dementsin these markets will promote efficient competition for
local exchange services because, under the scheme set out in the 1996 Act, such access will dlow new
entrants to enter local markets by leasing the incumbent LECs facilities at prices thet reflect the
incumbents economies of scale and scope.*®

233. Inthe NPRM, we tentatively concluded that the Commission should identify a minimum
number of eements that incumbent LECs must make available to requesting carriers on an unbundled
basis® We further tentatively concluded that section 252(€)(3) preserves a state's authority, during
arbitration, to impose additiond unbundling requirements beyond those we specify, aslong as such
requirements are consistent with the 1996 Act and our regulaions.*® Findly, we tentatively concluded
that we have authority to identify additiona or different unbundling requirements in the future, aswe
learn about changes in technology, the innovation of new services, and the necessities of competition. *”

2. Comments

8% For afurther discussion of the differences between entry into local markets through access to unbundled
elements and resale,seeinfra, Section V.H.

NPRM at para. 77.

NPRM at para. 78 and nn.105 & 106. Section 252(e) discusses a state commission's obligations regarding the
approval or rejection of agreements between incumbent L ECs and requesting telecommunications carriers for
interconnection, services or network elements. Subparagraph (3) of this section specifically )
provides that a state commission is not prohibited "from establishing or enforcing other requirements of State law in
itsreview of an agreement,” as long as such requirements do not violate the terms of the statute. 47 U.S.C. §
252(e)(3). We further note that under section 252(f)(2) states may impose additional unbundling requirements during
review of BOC statements of generally available terms and conditions. Section 252(f)(2) states that " (e)xcept as

rovided in section 253, nothing in this section shall prohibit a State commission

rom establishing or enforcing other requirements of State law in itsreview of such statement . .." 47 U.S.C. 8§
252(f)(2).

NPRM at para.77.

116



Federd Communications Commisson 96-325

234. A mgority of the commenters addressing thisissue support our tentative concluson that
we should identify aminimum list of network dements that incumbent LECs must offer upon request.
These commenters argue that, absent nationd rules, negotiations conducted under section 252 will not
proceed as Congress intended, because incumbent LECs have no incentive to provide new entrants
with facilities that will be used to compete againgt them.”®® They contend that a nationd list of required
unbundled dements will hasten the development of local competition and decrease the costs of entry
into local telephone markets.** For example, they argue that nationa unbundling requirements will
dlow carriers entering locd markets on aregiond or nationa scade to take advantage of economies of
scale in network design,** diminish the likelihood of litigation over section 251(c)(3)'s requirements, **

See, e.9.,AT& T comments at 3-18; MFS comments at 36; Sprint comments at 21-22; Time Warner comments at 44-
45; Cable & Wirelesscommentsat 17-19; MCl comments at 12-20; Continental comments at 16; Comcast comments at
5-9, 20-21; SCG comments at 1-4; NCTA comments at 35-39; LDDS comments at 16; TCC comments at 27; Frontier
comments at 13; American Mobile Telecomm. Assn comments at 1-8; Omnipoint comments at 17-18; SBC comments
at 4; NYNEX comments at 61-64; Ameritech comments at 34;

U S West comments at 43-50; Ericsson comments at 2-3; District of Columbia Commission comments at 21;
Connecticut Commission comments at 9; Ad Hoc Telecommunications Users Committee comments at 13-14; Citizens
Utilities comments at 12; Missouri Commission comments at 7; Nortel comments at 9-11; Cincinnati Bell comments at
15; Ohio Consumers Counsel comments at 17; North Carolina Commission comments at 21; 11linois Commission
comments at 35-36; Washington Commission comments at 19; Municipal Utilitiesreply at 3-6; Joint Consumer
Advocatesreply at 7; Attorneys General reply at 6; ATSI reply at 8-&iccord Wyoming Commission reply at 23-25
(urging the Commission not to adopt arequired list of unbundled elements more detailed than that adopted in
Wyoming); see also Jones Intercable reply at 4-6 (the Commission should includein its national unbundling
requirements awaiver procedure whereby incumbent L ECs can demonstrate, in state mediations and arbitrations,
their inability to meet a particular requirement in a particular situation); SBA comments at 14-15 (unbundling must go
beyond three or four basic elements to maximize the ability of small competitors to fashion a competitive service
offering); Hyperion comments at 7-8 (if we do not adopt national rules for unbundled elements small competitors
could be hurt because they have fewer resources to negotiate agreements than incumbent LECs); TCA comments at
5-6 (rural incumbent LECs should only be required to offer four essential elementsto requesting carriers because of
differences between rural and urban areas, and in adopting unbundling requirements the Commission should ensure
that rural LECs can meet their universal service obligations).

AT&T comments at 3-12, reply at 9; Teleport comments at 5-10; DoJ comments at 8-15; Ad Hoc Telecommunications
Users Committee comments at 17-21; Frontier comments at 14; TCC comments at 7-13; ACSI reply at 7 (if private
negotiations were adequate there would be no need to create a statutory dutyqccord PageNet reply at 5-6;
Corggetition Policy Institute rePIy at 4-9;ee also IDCMA reply at 8 (national unbundling requirements will facilitate
the ability of new entrantsto offer innovative services that would not be possible in the context of differing state
requirements).

See, e.g., Continental comments at 16; Comcast comments at 20-22; DoJ comments at 8-15; Cable & Wireless
commentsat 17-19; TCC comments at 7-13; AT& T comments at 3-12; M CI comments at 4-6; Omnipoint comments at
17-18; ITIC comments at 2-5; Ind. Cable & Telecomm. Assnreply at 13; GST reply at

3-6; LDDS comments at 28;accord, e.g., Ohio Commission comments at 31.

See, e.g., NCTA comments at 35-39; DoJ comments at 8-15; AT& T comments at 3-18; M Cl comments at 4-6; MCI
reply at 32; SCG comments at 1-4; Comcast comments at 6; MFS comments at 36; Cable & Wireless commentsat 17-
19; Continental comments at 16; Omnipoint comments at 17-18; American Mobile Telcomm. Assn comments at 1-5;
Ohio Commission comments at 30-31; Nortel commentsat 9-11; IDCMA reply at 6-7; Attorneys General reply at 6.

See, e.g.,DoJcomments at 8-15; MCI comments at 4-6; AT& T comments at 3-12ccord IDCMA reply at 4-6.
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and provide the financia community with gresater certainty as it assesses new entrants business plans,
thus enhancing the ability of new entrants to raise capital at affordable rates.**

235. Some commenters suggest that we interpret section 251(c)(3) in away that maximizes
unbundling by requiring incumbent LECs to provide al eements for which unbundling is technicaly
feasible®* R. Koch arguesthat a detailed list of unbundled network dements will enable smdl entities
to obtain the right combination of elements to alow them to offer specidized services.*® Others
suggest that we adopt nationd rules from which the states could deviate to address state-specific
concerns. Parties contend that adopting such an gpproach (varioudly titled "safe harbors' or "preferred
outcomes') would overcome the disincentives of incumbent LECs to provide network dementsto
compstitors, and would alow states to pursue policies that promote competition more aggressively than
the 1996 Act requires® NTIA argues tha minimum unbundling requirements would be
underinclusive, but detailed unbundling rules would provide insufficient flexibility to the sates. NTIA
thus recommends that the Commission require incumbent LECs to unbundle five different network
elements, and mandate that the states require further unbundling consistent with local conditions.**”

236. BdlSouth, U SWes, SNET and COMAV argue againg the Commission's identification
of aminimum ligt of required unbundled network dements. These parties contend that the provision of
unbundled dements should be |eft entirely to partiesin voluntary negotiations in order to accommodate
date variations and to avoid requests for eements that competitors do not need, but nevertheless
request in an effort to raise incumbent LECS codts. These parties contend that nationa unbundling
requirements would: dampen technologicd development becauise minimum requirements would be set

M CI comments at 4-6; Continental comments at 16; | TI€omments at 2-5.

DoJ comments at 19-20;accord Nextel comments at 9; Ad HocT elecommunications Users Committee reply at 6;
ACTA comments at 18-19 (arguing that the Commission should require incumbent LECsto unbundle all network
elements with exceptions handled through awaiver procedure if the LEC can show that such unbundling is
anticompetitive or otherwise not in the public interest)see also A SCI comments at 32 (incumbent LECs should be
required to provide elements that are not required by the Commission or the States).

4% R, Koch comments at 2.

See, e.g., Teleport comments at 5-10, 33-34; ALTS comments at 2-4; PacTel comments at 40-44 (the Commission
should identify alist of unbundled network elements that are sufficient but not mandatory to comply with section
251); PacTel reply at 2; TRACER reply at 5-6see also Texas Commission comments at 14; Florida Commission
comments at 16-17 (the Commission should identify categories rather than specific elements); Pennsylvania
Commission reply at 8-21 (the Commission should adopt minimum requirements only where necessary; such
requirements should be broad enough to accommodate variations among states because of local
technical, demographic and geographic differences); Colorado Commission comments at 25 (the Commission should
adopt recommendations for required network elements, and allow the states to identify them and experiment); Rural
Tel. Coalition reply at 5 (the Commission should provide guidance to the states rather than imﬂosi ng detailed
unbundling requirements, which would not be consistent with the deregulatory objectives of the 1996 Act);
Competition Policy Institute reply at 9Alaska Tel. Assn comments 2-3.

NTIA reply at 7-14.
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at the lowest common denominator, retard the development of competition by complicating the
regulatory review process, and curtail the incentives of incumbent LECs to develop new technologies
and sarvices*® Maine Commission, et al., Colorado Independent Telephone Association, Home
Telephone Company, the Rura Teephone Codlition, and Illinois Independent Teephone Association
argue that national unbundling requirements would be unworkable because of technologica,
demographic and geographic variations among dates. They contend that such ruleswould be
particularly harmful to rural areas, and rura incumbent LECs, and that States must have flexibility to
determine unbundling requirements that address state-specific concerns.

237. GVNW and the Minnesota Independent Codition argue that nationa unbundling
requirements imposed on small incumbent LECs should differ from those imposed on large, urban
incumbent L ECs because of differences in networks and operationa procedures.®® The Rura
Telephone Cadition contends that unbundling requirements for small and rura LECs should be limited
"to those ingtances where it is technicaly feasible, specifically needed by a competitor and economicaly
reasonable.">*

238. A broad range of parties support our tentative conclusion that states may impose
additiond unbundling requirements beyond those we specify as long as such requirements are consistent
with the 1996 Act and our regulations.® A number of parties, including IXCs, state commissions,
cable operators, CAPs, and new entrants, support our tentative concluson that the Commission can
edtablish additiond or different unbundling requirements in the future as services, technology, and the

BellSouth comments at 16-19, 30-34; SNET comments at 18-24; U S West comments, Harris/Y ao Report at k&g

also USTA reply at 10-13 (to encouragefacnltl&erbased competition the Commission should implement section
251(c)(3) in away that provides parties with maximum flexibility); COMAYV comments at 20 (because thereis no clear
definition of a network element, parties should be left to negotiate for what they want).

Maine Commission,et al. comments at 2-10; Colorado Ind. Tel. Assn comments at 2; Home Tel. comments at 1-2;
IllinoisInd. Tel. Assn comments at 1-2accord Pennsylvania Commission reply at 15-16; Rural Tel. Coalition
comments at 31-33.

500 GVNW comments at 4-15; Minn. Ind. Coalition comments at 6-7.
%01 Rural Tel. Coalition comments at 31-33see also GVNW comments at 21.

See, e.g.,, TCC comments at 11-13, 34; NARUC comments at 32; Texas Commission comments at 15-16; Cable &
Wireless comments at 17-19; MCI comments at 12-20; AT& T comments at 12-18; District of Columbia Commission
commentsat 21; ALTS comments at 24-26; USTA comments at 23; Colorado Commission comments at 24; Sprint
comments at 21-22; ACSI comments at 32-34; CompTel comments at 32; Alabama Commission comments at 18;
Oregon Commission comments at 24;LDDS comments at 28; GCI comments at 11; Municipal Utilities comments at
28; Ohio Consumers Counsel comments at 17; Telecommunications Resellers Assn comments at 32; TIA comments
at 9; TDS comments at 13-14; California Commission comments at 26; I1linois Commission comments at 35-36;
Washi ngton Commission comments at 19; Citizens Utilities comments at 12; Nortel comments at 10; Wyoming
Commission comments at 23-25accord Ohio Commission comments at 30-31 (it must beclear in whatever forum a
BOC request for interexchange authority is reviewed that BOCs must comply with the state unbundling
requirements).
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needs of competing carriers evolve.™® The Connecticut and Wyoming Commissions, in contragt,
oppose this tentative concluson. They argue that states should consider future unbundling requirements
because they are more familiar with loca networks and thus, will be able to address feaghility issues
more efficiently.®

239. Y et another group of commenters, including incumbent LECs and state commissons,
contend that future unbundling requirements should be determined by parties through voluntary
negotiations®> Some argue that such negotiations should proceed under a Commission-mandated
bona fide request (BFR) process.®® USTA suggests that this process should include, for example,
requirements regarding the timeliness of LEC responses to requests, and commitments by requesting
cariers to purchase requested elements and bear the cost of developmental efforts. ™" Bl Atlantic and
SBC ague that a BFR process would clarify the duties of incumbent LECs and requesting carriers so
thet neither engage in gamesmanship,® prohibit sham requests intended to delay BOC entry into the in-
region, interLATA market,*® assst arbitrations by requiring the development of a record before the

AT&T comments at 15-18; Texas Commission comments at 14-15; M Cl comments at 12-20; Continental comments at
19; ALTS comments at 24-26; Pennsylvania Commission comments at 23; LDDS comments at 28; North Carolina
Commission comments at 22; 'SBC comments at 4, 31; Oregon Commission comments at 2;

Cable & Wireless comments at 17-19; Comcast comments at 19-25ccord CompTel comments at 40 (Commission
should establish expedited procedures to permit carriersto request that the Commission identify additional
elements); Sprint comments at 21-22 (future unbundling requirements can be identified both by the Commission and
the states); NCTA comments at 37-38 (Commission should not leave to negotiations the identification of additional
unbundled elements); TCC comments at 34 (unless the Commission states that it can adopt further unbundligg
requirementsin the future, incumbent LECswill claim they need only provide the elements originally identified by
the Commission).

Connecticut Commission comments at 9; Wyoming Commission comments at 23-25.

See, e.g., Ameritech comments at 34-35; NYNEX comments at 61-64; Bell Atlantic comments at 15-20; ACS|
comments at 33; USTA comments afi; Ohio Commission comments at 32; GTE comments at 28 (|mposs bleto
determine in advance every element for which it is technical ly feasible to unbundle because such a determination
must consider the service for which the element will be used and other issues); SBC reply at 18-19; New Hampshire
Commission,et al. reply at 23.

See, e.g., Ameritech comments at 34-35; ASCI comments at 33; Ohio Commission comments at 32; SBC reply at 18-
19.

USTA comments at 14-16.

Both Bell Atlantic and SBC assert that they have developed items for carriers that were never actually ordered. Bell
Atlantic comments at 17-20; SBC reply at 18-19.

509 Bel| Atlantic comments at 17-20.
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arbitrations commence,*™ and diminate waste caused by regulatory requirements to unbundle
"theoretical network components."**

240. A number of potentid loca competitors oppose identification of unbundled ementsin
the future by means of voluntary negotiations and a BFR process. In addition, they oppose the criteria
offered by a number of incumbent LECs that would be used to identify future unbundling requirements
in the context of the BFR process.®? For example, AT& T argues that the factors in the BFR process
proposed by USTA would impose anticompetitive reciprocity requirements and delays.>*®* MCI and
Sprint oppose USTA's proposa because it would require new entrants to commit to purchasing
elements before they know the terms, including prices, under which the LEC will provide such
eements® MCI contends that, in a BFR process, LECs should be required to provide an up-to-date
inventory of facilities with dl information necessary to determine technicd feaghility. Conversdly, Sprint
arguesthat it is reasonable to ask new entrants to provide technica information and projected demand
quantities™®

3. Discussion

241. We adopt our tentative concluson and identify a minimum list of unbundled network
elements that incumbent LECs must make available to new entrants upon request. We believe the
procompetitive goas of section 251(c)(3) will best be achieved through the adoption of such alist. As
discussed above,>™ we believe that negotiations and arbitrations will best promote efficient, rapid, and
widespread new entry if we establish certain minimum nationa unbundling requirements. Asthe
Department of Judtice argues, there is"no basis in economic theory or in experience to expect
incumbent monopolists to quickly negotiate arrangements to facilitate disciplining entry by would-be

519 Bell Atlantic comments at 17-20; Bell Atlantic reply at 7.
Bell Atlantic comments at 17-20; Bell Atlantic reply at 7.

CompTel commentsat 41; AT&T reply at 16; MCI reply at 23-30; LDDSreply at 11-12; ALTS reply at 32-34; Sprint
reply at 18; Hyperion reply at 5-6see also CFA/CU reply at 22.

AT&T reply at 16.

MCI reply at 23-30; Sprint reply at 18.
MCI reply at 23-30; Sprint reply at 18.
See supra, Section V .B.
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competitors, absent clear lega requirementsto do s0."** Ad Hoc Telecommunications Usars
Committee notes that "[h]igtoricdly, the [incumbent LECs] have had strong incentives to resst, and
have actively ressted, efforts to open their networks to users, competitors, or new technology-driven
applications of network technology.">*®

242. Naiond requirements for unbundled dements will dlow new entrants, including small
entities, seeking to enter local markets on a nationd or regiond scale to take advantage of economies of
scaein network design. If fifty states were to establish different unbundling requirements, new entrants,
including smdl entities, could be denied the benefits of scale economies in obtaining accessto
unbundled dements. Nationd requirements will dso: reduce the number of issues states must consider
in arbitrations, thereby facilitating the states ability to conduct such proceedings, reduce the likelihood
of litigation regarding the requirements of section 251(c)(3) and the costs associated with such litigation;
and provide financid markets with greater certainty in assessing new entrants business plans, thus
enhancing the ability of new entrants, including small entities, to raise cgpital. 1n addition, to the extent
the Commission assumes a Sate's arbitration authority under section 252(e)(5) of the 1996 Act,
nationd requirements for unbundled dements will help the Commission to conclude such proceedings
expeditioudy.>®

243. We rgect the dternative option of developing an exhaudtive list of required unbundled
elements, to which states could not add additional elements, on the grounds that such alist would not
necessarily accommodate changes in technology, and it would not provide states the flexibility they
need to deal with local conditions.

244, We dso rgect the proposal advanced by several parties that we should adopt non-
binding nationa guidelines for unbundled dements that states would not be required to enforce. The
parties asserting that differences between incumbent LEC networks militate againgt the adoption of
national standards provide few, if any, pecific examples of what those differences are. In addition,
they fall to articulate persuasvely why those differences are significant enough to weigh againg the
adoption of nationa requirements.®® Accordingly, and as previoudy discussed,*** we conclude that

DoJ comments at 8-15;accord Ad Hoc Telecommunications Users Committee comments at 17-21 (incumbent
monopolists in the telecommunications industry have along history of resisting the facilitation of competition,
noting experiences with customer premises equipment (CPE) interconnection, local exchange access
for long distance carriers, and the FCC'€€omputer 11 and Computer |11 proceedings).

Ad Hoc Telecommunications Users Committee comments at 15ee alsoinfra, Section VII.
Seesupra, Sections11.A, 11.B.

The Florida Commission argues that we should not require incumbent LECs to offer a4-wire ISDN loop as an
unbundled element because some incumbentsin Florida do not offer ISDN. Florida Commission comments at 16-17.
Our rules accommodate the concern raised by the Florida Commission because they require requesting carriers to
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any differences that may exist anong sates are not sufficiently great to overcome the procompetitive
benefits that would result from establishing aminimum set of binding nationd rules.* M oreover, we
believe the authority granted the states in section 252(e)(3), as well as our existing rules which set forth
aprocess by which incumbent LECs can request awaiver of the requirements we adopt here, will
provide the necessary flexibility in our rules to permit states and parties to accommodate any truly
unique state conditions that might exist.>* Accordingly, we adopt our tentative conclusion that states
may impose additiona unbundling requirements pursuant to section 252(€)(3), as long as such
requirements are congstent with the 1996 Act and our regulations. This conclusion is condstent with
the statement in section 252(e)(3) that "nothing in this section shal prohibit a State commisson from
establishing or enforcing other requirements of State law in itsreview of an agreement.” >

245. Wefind the arguments presented by parties opposing nationd rules for unbundled
elements unpersuasive especidly in light of the 1996 Act's strong procompetitive goas. For example,
in light of the incumbent LECs disincentives to negotiate with potential competitors, we believe nationa
ruleswill promote competition by making the bargaining strength of potentia competitors, including
amdl entities, more equa. We are not persuaded that nationa rules will discourage incumbent LECs
from developing new technologies and services, to the contrary, based on our experience in other
telecommunications markets, we believe that competition will gimulate innovation by incumbent LECs

pay for the costs of obtaining access to unbundled network elements. Accordingly, if arequesting carrier seeks a4-
wire ISDN loop from an incumbent L EC that does not employ such an element, the requesting carrier will have to pay
for it pursuant to our pricing rules.See infra, Section VII. Mane Commissioret. al. argues generally that embedded
networks have evolved over time and most network architectures are differenSee Maine Commissionet. al.
comments at 2-4. They do not explain, however, why national rules could not accommodate such differences.
PacTel arguesthat local loops may be

made of copper or fiber optics, or they may be digital or analog, and thus, the Commission cannot determine the
elements that should be unbundled without dictating network technologies. PacTel comments at 42-44. We do not
believe that the adoption of national rulesidentifying a minimum list of unbundled network elements will lead to
regulation determining network architectures. To the contrary, our rules will provide new entrants with the
opportunity to obtain access to a number of different variants of a particular element, and thus they will facilitate the
ability of the market to dictate network architectures. For example, in this order we identify a number of different
types of local loops as network elements.See infra, Section V.J. Incumbent LECs will be required to provision such
elements only if they are requested by new entrants. Itisunlikely that new entrants will request and pay for
elements unless they believe that thereislikely to be some market demand for the services that can be provided over
such elements.

Seesupra, SectionsI1.A & 11.B.

See DoJ comments at 8-15 (the differences between states are not significant enough to "militate against" national
requirements); AT& T comments at 14-18 (there are no conditions unique to one state, hence, all variations can be
accommodated in national rulesthat include awaiver process for unusual conditions.)

%23 \We further observed in the NPRM that under the voluntary negotiation paradigm set out in section 252, parties
to such negotiations can agree to provide unbundled network elements that differ from those identified by the
Commission. See NPRM at para.78 (citing 47 U.S.C. § 252(a)).

524 47 U.S.C. § 252(€)(3).
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We dso believe that any failure of incumbent LECs to develop new technologies or services would
have aless Sgnificant adverse effect on competition in local exchange markets than a failure to adopt
nationd rules. Nor isit likely that new entrants will seek unnecessary dements merely to raise
incumbents costs because such new entrants must pay the costs associated with unbundling. In
addition, the pricing sandard we implement pursuant to section 252(d)(1)(B), which alows incumbent
LECsto receive not only their costs but also a reasonable profit on the provision of unbundied
elements, should further aleviate concerns regarding sham requests.°®

246. We adopt our tentative conclusion that, in addition to identifying unbundled network
elements that incumbent L ECs must make available now, we have authority to identify additiond, or
perhaps different, unbundling requirements that would apply to incumbent LECsin the future. The
rapid pace and ever changing nature of technologica advancement in the telecommunications industry
makes it essentid that we retain the ability to revise our rules as circumstances change.®® Otherwise,
our rules might impede technologica change and frustrate the 1996 Act's overriding god of bringing the
benefits of competition to consumers of loca phone services. For the same reasons we believe we
should adopt national unbundling requirements, as discussed above,*” we regject the proposal that
future unbundling requirements should be determined soldly by the parties to voluntary negotiations.

247. Findly, we have consdered the economic impact of our rulesin this section on small
incumbent LECs. For example, we have consdered the argument advanced by the Rural Telephone
Coadlition that nationa unbundling requirements would be unworkable because of technologicd,
demographic and geographic variations between states. We do not adopt the Rura Telephone
Coadlition's postion, however, because we believe that the minimum list we adopt can be gpplied to a
broad range of networks across geographic regions and any differences between incumbent LEC
networks in different states are not sufficiently great to overcome the procomptitive benefits of a
minimum list of required unbundled network dements. We have aso consdered the argument
advanced by GVNW that unbundling requirements imposed on smal incumbent LECs should differ
from those imposed on large, urban incumbent L ECs because of differencesin networks and
operationa procedures. We rgiect GVNW's proposal for two reasons. First, some small incumbent
LECs may not experience any problems complying with our unbundling rules. Second, we note that
section 251(f) of the 1996 Act provides relief to certain small LECs from our regulations implementing
section 251.

525 Seeinfra, Section V1.
526 See 47 U.S.C. § 254(c)(1).

527 See alsosupra, SectionsI1.A, I1.B.
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248. Although we have concluded in this proceeding that we can best achieve the
procompetitive ams of the 1996 Act by adopting minimum nationa unbundling requirements for
arbitrated agreements, the 1996 Act envisons that the states will administer those requirements through
approva of negotiated agreements and arbitrations.®® Through arbitrations and review of negotiated
agreements the states will add to their sgnificant expertise on issues relating to the provison of access
to unbundled network eements. We encourage state commissons to take an active role in evauating
the success or difficultiesin implementing any of our requirements. The Commission intends to draw on
the expertise developed by the states when we review and revise our rules as necessary.

C. Network Elements
1. Background

249. Section 3(29) of the Communications Act defines the term "network element” to mean
both "a facility or equipment used in the provison of atelecommunications service' and "features,
functions, and capatiilities that are provided by means of such facility or equipment.”>* Such features,
functions, and capahiilities include "subscriber numbers, databases, sgnding systems, and information
aufficient for billing and collection or used in the tranamission, routing or other provison of a
telecommunications sarvice">* The Joint Explanatory Statement explains that "[f]he term 'network
element’ was included to describe the facilities, such aslocal loops, equipment, such as switching, and
the features, functions and capabilities that alocal exchange carrier must provide for certain purposes
under other sections of the conference agreement.”>

250. In the NPRM, we noted that we could identify "network eements' in two ways. Fird,
we could identify a sngle "network eement,” and then further subdivide it into additiona "dements.”
Alternatively, we could provide that, once we identify a particular "network element,” it cannot be
further subdivided. In the NPRM, we asked for comment on these two approaches.>*

251. We observed in the NPRM that the statutory definition of a"network eement” draws a
distinction between a"facility or equipment used in the provison of atelecommunications service," and

28 47 U.S.C. § 252.

52947 U.S.C. § 153(29).

530 Id

%3 Joint Explanatory Statement at 116.

%32 NPRM at para. 83.
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the "service" itsdlf.>* We asked for comment on the meaning of this distinction in generd, with respect
to requirements for unbundling, and in connection with specific unbundled dements. We noted that the
definition of anetwork eement, i.e., afacility, function, or capability, is not dependent on the particular
types of sarvices that are provided by means of the lement (e.g., interstate access, intrastate local
exchange), and asked whether a carrier purchasing access to an element is obligated, pursuant to the
definition, to provide dl sarvices typicdly carried or provided by that eement.>*

2. Comments

252. A number of parties, including potentia local competitors and state commissons, support
the adoption of aflexible method for identifying network dements. They argue that a flexible method is
necessary to accommodate future changesin technology.>* NY NEX, the Texas Public Utility
Counsdl, and GVNW contend that, to accommodate such changes, we should not define eementsin
rigid terms, or by specific technologies, but rather by genera function.>®

253. In contrast, PacTd argues that the Commission should not require the unbundling of
elements beyond those noted in other parts of the statute, and thus we need not develop aflexible
method for identifying network eements>*” BelSouth contends that, while flexibility is preferable,
parties should be able to decide "whatever leve of granularity makes sense for them” in voluntary
negotiations>*®

3 NPRM at para.51, (citing 47 U.S.C. § 153(29)).
% NPRM at para. 84.

53 District of Columbia Commission comments at 21-22; M FS comments at 36; Cable & Wireless comments at 17-19;
Ericsson comments at 3; Alabama Commission comments at 19; ACSI comments at 30; Ohio Commission comments
at 33; Florida Commission comments at 18; Hyperion comments at 18; GST comments at 16; LDDS comments at 29;
Ohio Consumers Counsel comments at 18; Nextel comments at 8; Time Warner comments at 44-45 (the Commission
should identify elementsin away that gives parties maximum flexibilitylut see Ad Hoc Telecommunications Users
Committee comments at 15-16 (define elements narrowly to give maximum flexibility to offer innovative services).

%3¢ NYNEX comments at 61-64; GVNW comments at 17-18; Texas Public Utility Counsel comments at 8-9.

537 PacTel comments at 44-45:see also MECA comments at 28 (the Commission should not define network elements
flexibly); COMAV comments at 20 (because a network element cannot be defined, the parties should decide what
facilities they want during negotiations).

538 BellSouth comments at 30-31.
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254. A number of parties assart that we should define a network element by its functiondity
and capabilities, and not as separate services.®* MCI assarts that elements can be used to provide a
number of different services and thus are not service-specific. MCI further argues that eements should
include dl of their embedded features and functiondities so carriers can use them to provide both
existing services that are adready offered by incumbent LECs, and new ones that currently are not.>*
GTE contends that incumbent LECs use awide variety of databases, functions and capabilitiesin ther
networks, but the definition of a network element is limited to those databases, functions and
capabilities that are employed in the transmisson, routing, or other provison of a telecommunications
sarvice. Thus, GTE would exclude from the definition features used in conjunction with, but not in the
actua provison of, atelecommunications service as well as features used to provide information or
other non-telecommunications services.>*

255. AT& T assertsthat vertical features (i.e., cusom caling or Custom Loca Area Signding
Services ("CLASS")) are network elements because they congtitute a function or a capability and are
not by nature ajurisdictionally distinct service that can only be provided on ether an inter- or intra-state
basis>*? A number of incumbent LECs argue in opposition that vertica features are not physica
elements of the incumbent LEC networks, but are retail services. They further argue that, if we alow
new entrants to purchase such features as unbundled elements, we would nullify section 251(c)(4).>*
Ameritech aso contends that vertica features are often priced sgnificantly above cogt, and for this
reason carriers should not be alowed to obtain such services as unbundled elements.>* Sprint claims
that electronic interfaces (e.g., administrative databases) used for the provison of unbundled eements
can be considered network eements themsdves.> A number of incumbent LECs, however, varioudy

°% BellSouth comments at 30-31,62; M FS comments at 36-37, 65-66; Cable & Wireless comments at 26-27; MCl
comments at 27-28; Lincoln Tel. comments at 7; GST comments at 6; Sprint comments at 22-23; Illinois Commission
comments at 36-37;see also Intermediacomments at 12-13 (the Commission should not draw artificial distinctions
between facilities and services as an unbundled element is not useful if it cannot support an

end-to-end service).

9 MCI comments at 27-28;accor d Sprint comments at 22-23.
! GTE comments at 25-27; GTE reply at 16.
%2 AT&T reply at 15-16.

43 Ameritech reply at 24 n.38; PacTel reply at 25; Bell Atlantic reply at 6; USTA comments at 23-26; GTE comments at
25-26. Section 251(c)(4) provides that incumbent L ECs have the duty "to offer for resale at wholesale rates any
telecommunications service that the carrier provides at retail to subscribers that are not telecommunications
carriers." 47 U.S.C. § 251(c)(4). For afurther discussion of the relationship between sections 251(c)(3) and 251(c)(4),
seeinfra, Section V.H.

%44 Ameritech reply at 24 n.38.
%45 Sprint reply at 26.
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argue that such adminigtrative databases, operator services, directory assstance, or electronic gateways
are not network elements becalise new entrants do not need access to their features and functions to
provide atelecommunications service. Moreover, these parties dispute clams that their festures and
functions are physica dements of the incumbents networks. These parties characterize them as
sarvices. They further contend that it is not technicaly feasible or would be prohibitively expensve to
provide access to such databases or ectronic gateways and that requiring incumbent LECsto
provision them as unbundled dements would both risk the security of those systems and reved
proprietary information.>*

256. Commenters st forth avariety of views on the issue of whether the services or facility
distinction requires carriers usng an unbundled dement to offer al services provided with that element.
CompTe and MECA contend that the statute imposes such arequirement.> Sprint argues that a
carrier purchasing an unbundled switch and loop must provide loca exchange and exchange access
services™® USTA and the Department of Justice contend that carriers must purchase exclusive access
to an unbundled loop, and thus, must provide all services carried over it.>* The Department of Justice
notes that this interpretation is required by practicdity, and is consstent with industry practice at the
time the 1996 Act was adopted.”™® The Department of Justice also notesthat aloca loopisa
nontraffic sengtive facility, and thus it would be difficult to gpportion the cost of such afacility among a
number of different users.**

257. In contrast, a number of potentia local competitors, as well as the Ohio and Oregon
Commissions, contend that, according to the language of the 1996 Act, a carrier is not required to offer
al sarvices that an dement makes possible. These parties varioudy argue that such a requirement
would be unenforceable and anticompetitive, would stifle crestivity in service offerings, and is contrary
to the market-based palicies inherent in the 1996 Act.>?

*® Ameritech reply at 19-20; U S West reply at 27; USTA reply at 17-18; NYNEX reply at 33-34 (while electronic
gateways are not network elements, it isreasonable to request access to them); PacTel reply at 21-22; BellSouth
reply at 24-3Q

" Comptel comments at 24; MECA comments at 31.
%% Sprint comments at 22-23.

% USTA comments at 56-66; DoJ comments at 35-47.
%50 DoJ comments at 35-47.

%51 DoJ comments at 35-47.

%52 M Cl comments at 27-28; ACTA comments at 17; LDDS comments at 30; MFS comments at 36-37,65-66; Cable &
Wireless comments at 26-27; Frontier comments at 9; Ohio Commission comments at 33; Oregon Commission
comments at 27;accord Citizens Utilities comments at 9.
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3. Discussion

258. We adopt the concept of unbundled elements as physical facilities of the network,
together with the features, functions, and capabilities associated with those facilities. Carriers requesting
access to unbundled eements within the incumbent LEC's network seek in effect to purchase the right
to obtain exclusve access to an entire lement, or some feature, function or capability of that element.
For some dements, especidly the loop, the requesting carrier will purchase exclusive accessto the
element for a specific period, such as on amonthly basis. Carriers seeking other elements, especidly
shared facilities such as common trangport, are essentialy purchasing access to a functiondity of the
incumbent’s facilities on a minute-by-minute basis. This concept of network eements, as discussed
infra at section V.G., does not dter the incumbent LEC's physica control or ability or duty to repair
and mantain network dements

259. We conclude that we should identify a particular facility or capability, for example, asa
sngle network element, but alow oursaves and the States (where appropriate) the discretion to further
identify, within that single facility or cgpability, additiona required network elements. Thus, for
example, in this proceeding, we identify the local loop as asingle network dement.** We also ask the
datesto evaluate, on a case-by-case bas's, whether to require access to subloop eements, which can
be facilities or capabilities within the local loop.®™* We agree with those commenters that argue that
identifying a particular facility or capability as sngle network dement, but dlowing such dementsto be
further subdivided into additiona eements, will dlow our rules (as well as the states) to accommodate
changes in technology, and thus better serve the interests of new entrants and incumbent LECs, and the
procompetitive purposes of the 1996 Act.>* We are not persuaded by PacTd's argument that it is
unnecessary for our rules to permit the identification of additional eements, beyond those specificaly
referenced in parts of the 1996 Act, because our rules must conform to the definition of a network
element, and they must accommodate changes in technology. Nor are we persuaded by BellSouth that
identification of network elements should be left solely to the parties. We rgject this approach for the
same reasons that led us to adopt national unbundling requirements.>® Findly, we agree with NY NEX
and others that we should not identify ementsin rigid terms, but rather by function.

260. We agree with MCI and MFS that the definition of the term network eement includes
physicd facilities, such as aloop, switch, or other node, as well aslogical features, functions, and

*%% Seeinfra, Section V..J.
554 |d
%5 Seg, e.g., District of Columbia Commission comments at 21-22; M FS comments at 36.

%56 See supra, Sections|1.A, 11.B, V. .B.
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capabilities that are provided by, for example, software located in a physical facility such as a switch.>’
We further agree with MCl that the embedded features and functions within a network element are part
of the characterigtics of that eement and may not be removed from it. Accordingly, incumbent LECs
must provide network edements dong with al of ther features and functions, o that new entrants may
offer services that compete with those offered by incumbents as well as new services.

261. Theonly limitation that the Satute imposes on the definition of a network dement isthat it
must be "used in the provison of atedecommunications service">®  Incumbent LECs provide
telecommunications services not only through network facilities that serve as the basis for a particular
sarvice, or that accomplish physicd ddivery, but dso through information (such as billing information)
that enables incumbentsto offer services on acommercia bassto consumers. Our interpretation of the
term "provigon” finds support in the definition of the term "network eement.”" That definition provides
that the type of information that may condtitute a feature or function includes information "used in the
transmission, routing or other provision of a telecommunications service"*° Since "transmisson” and
"routing” refer to physca delivery, the phrase "or other provison of a telecommunications service' goes
beyond mere physicad delivery.

262. We conclude that the definition of the term "network dement” broadly includes dl
"facilitflie] or equipment used in the provison of atelecommunications service™ and all "features,
functions, and capabilities that are provided by means of such facility or equipment, including subscriber
numbers, databases, sgnaing systems, and information sufficient for billing and collection or used in the
transmission, routing, or other provision of atelecommunicaions sarvice" *® This definition thus
includes, but is not limited to, trangport trunks, call-related databases, software used in such databases,
and al other unbundled dements that we identify in this proceeding.®* The definition aso includes
information that incumbent L ECs use to provide telecommunications services commercialy, such as
information required for pre-ordering,>? ordering, provisoning,®® hilling, and maintenance and repair
sarvices. Thisinterpretation of the definition of the term "network eement” will serve to guide both the

" MCI comments at 27-28; MFS comments at 36-37.

55 47 U.S.C. § 153(29).

*%d.

*%d,

1 Seeinfra, V.J.

%2 Seeinfra, Section V.J.5,for adefinition of pre-ordering services.
%3 The term "provisioning" includes installation.

130



Federd Communications Commisson 96-325

Commission and the ates in evauating further unbundling requirements beyond those we identify in this
proceeding.

263. We disagree with those incumbent LECs which argue that features that are sold directly
to end users as retail services, such as vertical features, cannot be considered elements within
incumbent LEC networks®*  If we were to conclude that any functiondlity sold directly to end users as
asarvice, such as cal forwarding or cdler 1D, cannot be defined as a network eement, then incumbent
LECs could provide locad service to end users by sdlling them unbundled loops and switch dements,
and thereby entirely evade the unbundling requirement in section 251(c)(3).>* We are confident that
Congress did not intend such aresult. We further rgect Ameritech's argument that we should not
permit carriers to use unbundled eements to provide services that are priced above codt at retail. We
agree with those parties that argue that competition will not develop if we find that supracompetitive
pricing is protected by the 1996 Act.>®

264. Moreover, we agree with those commenters that argue that network elements are defined
by facilities or their functiondities or capabilities, and thus, cannot be defined as specific services. A
single network element could be used to provide many different services. For example, alocal loop
can be used to provision inter- and intrastate exchange access services, aswell aslocal exchange
sarvices. We conclude, consgtent with the findings of the Ohio and Oregon Commissions, that the
plain language of section 251(c)(3) does not obligate carriers purchasing access to network elementsto
provide dl servicesthat an unbundled dement is capable of providing or that are typicdly offered over
that element.®” Section 251(c)(3) does not impose any service-related restrictions or requirements on
requesting carriers in connection with the use of unbundled dements.

D. Accessto Network Elements

1. Background

*** Seeinfra, Section V.J,discussing vertical features and noting that the I1linois Commission has rejected arguments
that vertical features cannot be incorporated into network elements.

%5 See, e.g., CompTel reply at 20-22.

%%¢ See, e.g.,DoJreply at 23-31; CompTel reply at 13-22. For adiscussion of the argument that allowing new entrants
to purchase vertical features as unbundled elements would nullify section 251(c)(4eeinfra, Section V.H.

%57 Ohio Commission comments at 33; Oregon Commission comments at 27.
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265. Inthe NPRM, we observed that section 251(c)(3) requires incumbent LECs to provide
"access' to network eements "on an unbundled basis"*® We interpreted these terms to mean that
incumbent LECs must provide carriers with the functiondity of a particular ement, separate from the
functiondity of other dements, and must charge a separate fee for each lement. We sought comment
on this interpretation and any adternative interpretations.®®

2. Comments

266. A number of parties agree with our interpretation that the phrase "access to network
elements on an unbundled bass' means that incumbent LECs must provide access to the functiondity of
different e ements on a separate basis, and must charge separate fees.®” In contrast, PacTe argues
that the 1996 Act does not require the provison of an eement's functiondity, but merely requires
incumbent LECs to provide dementsin away that alows carriers to combine them and offer a
telecommunications service. PacTd nevertheless acknowledges that agreements will likely dlow for the
provision of an eement's functiondity.>™

267. Bdl Atlantic and USTA argue that "access' to unbundled dements can only be achieved
by interconnecting, under the terms of section 251(c)(2), arequesting carrier's facilities to the facilities
of the incumbent LEC at a particular point.>"

3. Discussion

268. We conclude that we should adopt our proposed interpretation that the terms "access' to
network eements "on an unbundled basis' mean that incumbent LECs mugt provide the facility or
functiondity of a particular element to requesting carriers, separate from the facility or functiondity of
other dements, for a separate fee. We further conclude that a telecommunications carrier purchasing
access to an unbundled network facility is entitled to exclusive use of that facility for aperiod of time, or

°%% 47 U.S.C. § 251(c)(3).
%9 NPRM at para. 86.

57 Bel|South comments at 34; M FS comments at 41; Cable & Wireless comments at 26-27; M Cl comments at 12-20;
Ericsson comments at 4; District of Columbia Commission comments at 22: Nextel comments at 8; USTA comments at
26; Colorado Commission comments at 27; Pennsylvania Commission comments at 24-25; GTE comments at 27;
Florida Commission comments at 19; GST comments at 19.

571 PacTel comments at 44-47.

°2 Bell Atlantic comments at 13; USTA comments at 62-63ee also GTE comments at 74-79; L etter from Antoinette
Cook Bush, Counsel for Ameritech, to William F. Caton, Secretary, FCC, July 10, 199¢,. DoJ comments at 45 (the
requirement in section 251(c)(2) that carriers must offer either local exchange or exchange access services does not
apply to the carriers offering services using unbundled elements).
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when purchasing access to a feature, function, or cgpability of afacility, atedlecommunications carrier is
entitled to use of that feature, function, or capability for a period of time. The specified period may vary
depending on the terms of the agreement between the incumbent L EC and the requesting carrier. The
ability of other carriers to obtain access to a network element for some period of time does not relieve
the incumbent LEC of the duty to maintain, repair, or replace the unbundled network dement.>” We
rglect PecTé's interpretation of the terms quoted above because it is inconsstent with our definition of
the term network element (i.e., an eement includes dl features and functions embedded in it).
Moreover, to the extent that PacTd's argument suggests that the 1996 A ct does not require unbundled
elementsto be provisioned in away that would make them useful, we find that its Satutory
interpretation isincongstent with the statute's god of providing new entrants with redistic means of
competing againgt incumbents.

269. We further conclude that "access' to an unbundled eement refers to the means by which
requesting carriers obtain an element's functiondity in order to provide a telecommunications service.
Just as section 251(c)(2) requires "interconnection . . . at any technicaly feasble point,” section
251(c)(3) requires "access. . . at any technically feasible point." > We conclude, based on the terms
of sections 251(c)(2), 251(c)(3), and 251(c)(6), that an incumbent LEC's duty to provide "access'
condtitutes a duty to provide a connection to a network eement independent of any duty imposed by
subsection (€)(2). Thus, such "access’ must be provided under the rates, terms, and conditions that
apply to unbundled dements.

270. Specifically, section 251(c)(6) provides that incumbent LECs must provide "physica
collocation of equipment necessary for interconnection or access to unbundled network dements.” °”
The use of theterm "or" in this phrase means that interconnection is different from "access' to
unbundled elements. The text of sections 251(c)(2) and (c)(3) leads to the same conclusion. Section
251(c)(2) requires that interconnection be provided for "the transmisson and routing of telephone
exchange service and exchange access"*®  Section 251(c)(3), in contrast, requires the provision of
access to unbundled dements to adlow requesting carriers to provide "a telecommunications sarvice." >
The term "telecommunications service" by definition includes a broader range of services than the terms

% We clarify that title to unbundled network elementswill not shift to requesting carriers.
574 47 U.S.C. §8 251(0)(2), 251(c)(3).

575 47 U.S.C. § 251(c)(6) (emphasis added).

576 47 U.S.C. § 251(C)(2).

577 47 U.S.C. § 251(c)(3).
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"telephone exchange sarvice and exchange access"*®  Subsection (c)(3), therefore, allows unbundled
elements to be used for a broader range of services than subsection (c)(2) alows for interconnection.
If we were to conclude that "access' to unbundled dements under subsection (c)(3) could only be
achieved by means of interconnection under subsection (c)(2), we would be limiting, in effect, the uses
to which unbundled dements may be put, contrary to the plain language of section 251(c)(3) and
standard canons of statutory construction.>”

E. Standar ds Necessary to Identify Unbundled Network Elements
1. Background

271. Inthe NPRM, we raised a number of issues concerning the meaning of technica
feasibility in connection with unbundled dements.>* We also sought comment on the extent to which
the Commission should consider the standards st forth in section 251(d)(2) in identifying required
unbundled elements, and on how we ought to interpret these standards.®* Subsection (d)(2) provides
that " (i)n determining what network eements should be made available for purposes of subsection
(©)(3), the Commission shdl condder, a a minimum™ the following two standards, "whether (A) access
to such network elements as are proprietary in nature is necessary; and (B) the failure to provide access
to such network elements would impair the ability of the telecommunications carrier seeking access to
provide the services that it seeks to offer."** We further asked about the relationship between the
latter standard and the requirement in section 251(c)(3) that carriers be able to use unbundled ements
to provide a tdlecommunications service.*®

2. Comments

272. Commenters raised two issues in interpreting the standard relating to whether accessto
proprietary elements is necessary. The first issue relates to whether incumbent LECs are required to
provide proprietary information contained in network elements (e.g., Customer Premises Network
Information contained in databases); and the second to whether incumbent LECs are required to

57 See 47 U.S.C. § 153(16),(46),(47).

°"° See, e.g., DoJ comments at 35-47.

***NPRM at paras. 87-88. See supra, Section IV .D,for adiscussion of these issues.
*** NPRM at para. 88.

582 47 U.S.C. § 251(dl)(2).

3 NPRM at para. 90.
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provide network elements which are proprietary (e.g., elements with proprietary protocols) Asto the
first issue, Ameritech, SBC, BdlSouth, PacTe, Texas Statewide Telephone Cooperative, Inc. and the
Wyoming Commission argue that the Commission should protect proprietary information contained in
incumbent LECs networks.® BellSouth and PacTd further argue that we should prohibit access to
elements containing proprietary information unless new entrants meet a heavy burden demongtrating
need.>®

273. Asto the second issue, afew incumbent LECs argue generdly that the Commisson
should require unbundling of proprigtary network elements only under certain limited circumstances. >
USTA argues that, if we do not grant incumbent L ECs the ability to deny their competitors access to
proprietary dements, we will difle the incumbents incentives to provide innovative services and thereby
inhibit competition.®” PacTd contends that we should not require unbundling of dements with
proprietary protocols unless a new entrant demonsrates a heavy burden of need.*® Ameritech and
GTE assart that we should require unbundling of proprietary elements only when the failure to do so
would prevent acarrier from offering asarvice® GTE adds that, if an element is available from other
sources, unbundling should not be mandated. M oreover, according to GTE, if incumbent LECs do
make proprietary elements available, they should be compensated for the use of their intellectua
property.>® In contrast, the Consumer Federation of America asserts that, if we define proprietary
elements broadly and require new entrants to demonstrate need before they may obtain them, we
would significantly inhibit new entry.>*

274. Most BOCs and GTE contend that the genera obligation imposed by section 251(c)(3)
islimited by section 251(d)(2)'s standard of whether the failure to provide access to network eements
would impair the ability of carriersto offer aservice. They argue that this sandard requires incumbent

%% Ameritech comments at 34; SBC comments at 36-37; Texas Statewide Telephone Cooperative, Inc. comments at 5-
6; BellSouth comments at 35; PacTel comments at 40-44; Wyoming Commission at 24-26.

%% Bel|South comments at 35; PacTel comments at 40-44.

%% Ameritech comments at34-35, reply at 11; BellSouth comments at 35; PacTel comments &@0-44; GTE comments at
30-31; GTE reply at 16;see also USTA comments at 27-28.

¥ USTA comments at 27-28.

%88 PacTel comments at 40-44, reply at 16-17see also BellSouth comments at 35.

%89 Ameritech comments at 34-35; Ameritech reply at 11; GTE comments at 30-31; GTE reply at 16.
% GTE comments at 30-31.

%91 CFA/CU reply at 25;see also L etter from Bruce K. Cox, Government Affairs Director, AT& T to William F. Caton,
Secretary, FCC, July 11, 1996 (AT& T July 1Ex Parte).
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LECsto provide unbundled eements only where the failure to do so would prohibit a carrier from
providing a service.** Commenters offer two different standards by which we may determine whether
acarrier may require an incumbent LEC to provide an unbundled element in order for the carrier to
offer asarvice. Firs, GTE, PacTd and BdlSouth argue that unbundling is not required if acarrier can
obtain, or provide itsdlf, the requested element on reasonable terms and conditions.>* The burden of
mesting this standard, according to GTE, fdls on the requesting carrier.®* If acarrier failsto meet this
standard, but continues to request an element, BellSouth claims, that carrier must meet a heavier
burden.* Second, PacTel and Ameritech argue that, if acarrier can offer a service by purchasing the
underlying service from the incumbent LEC and resdlling it, pursuant to section 251(c)(4), the carrier is
not impaired in its ability to offer the service. Thus, they argue, new entrants cannot use unbundled
elements exclusvey to offer the same services that new entrants can obtain from an incumbent LEC
under the resdle provision.>®

275. The Department of Justice and Comptel regject the BOCs argument that the genera
obligation imposed by section 251(c)(3) islimited by consderation of whether the failure to provide
access to an dement would impair a carrier's ability to offer aservice. They argue that the term
"impair" does not mean "prevent,” and that we should interpret this Sandard to mean that a carrier's
ability to provide a service isimpaired if obtaining an dement from athird party is more codtly than
obtaining that same eement from the incumbent. They dso dispute the incumbent LECs argument that
the "impair" language in this sandard means that new entrants cannot exclusvely use unbundled
elements to provide the same or Smilar retail servicesthat an incumbent offers. They argue that, if
gmilarity is enough to prevent the use of unbundled eements, then section 251(c)(3) would be nullified.
They further contend that, under the BOCs theory, incumbents could prevent new entry through the
use of unbundled eements by offering unbundled loops, switching, and other ements as retall
services™ CompTed aso argues that this standard refers back to the first standard in section

%2 BellSouth comments at 31-35; GTE comments at 30-31, GTE reply 16-17; Ameritech comments at 25-33; PacTel
comments at 40-44, reply at 16-17; SBC comments at 36-37.

9% GTE comments at 30-31; PacTel comments at 40-44, reply at 17 n.38ell South comments at35.
94 GTE reply at 17.
%% BellSouth comments at 35.

5% BellSouth comments at 31-33; Ameritech comments at 25-3keeinfra, Section V.H,for a further discussion of the
relationship between sections 251(c)(3) and 251(c)(4).

%97 See, e.g., DoJ comments at 48-51, reply at 23-31; CompTel reply at 13-22ee also, AT&T reply at 13-20.
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251(d)(2) and means that incumbents must provide proprietary eements only if the failure to do so
would prevent a requesting carrier from offering a telecommunications service. >

276. AT&T argues that the plain language of section 251(c)(3) means that incumbent LECs
must provide unbundled elements that new entrants request, and that the factors in section 251(d)(2)
are minimum considerations and not threshold requirements®® BellSouth and SBC agree that the "a
minimum’* language in section 251(d)(2) means the Commisson can congder other factors not
enumerated in the Satute in determining what ements incumbent LECs must offer to requesting
cariers® Similarly, severd commenters suggest that, in determining which eements must be offered,
we should consder a number of additiona factors, including, for example, whether thereisa
demonstrable market demand for a particular eement.®*

3. Discussion

277. Sections 251(c)(3) and 251(d)(2) st forth sandards the Commission must consider in
identifying unbundled network eements that incumbent LECs must make available in connection with
arbitrations before state commissons and BOC statements of generally available terms and conditions.
These sandards guide the unbundling requirements we issue today as well as any different or additiona
unbundling requirements we may issuein the future. Similarly, the states must follow our interpretation
of these standards to the extent they impose additiona unbundling requirements during arbitrations or
subsequent rulemaking proceedings.

278. Section 251(c)(3) requires incumbent LECs to provide requesting carriers with
"nondiscriminatory access to network elements on an unbundled basis at any technicdly feasble
point."®? We find that this clause imposes on an incumbent LEC the duty to provide al network
eementsfor which it istechnically feasble to provide access on an unbundled bass. Because section
251(d)(2) requires usto "establish regulations to implement the requirements of* section 251(c)(3), we
conclude that we have authority to establish regulations that are coextensive with the duty section
251(c)(3) imposes on incumbent LECs.

%% CompTel comments at 24-25see also AT& T July 11Ex Parte
%% See AT& T reply at 13-20.
69 BellSouth comments at 17, 26; SBC comments at 18.

60! See, e.g., SBC comments at 25-37, 84-99; NY NEX comments at 61-64; Ameritech comments at 34; USTA comments
at 23; see also Texas Public Utility Counsel comments at 9-11; CBT comments at 15; Nortel commentsat 6; U S West
comments at 45-47; ASCI comments at 32.

802 47 U.S.C. § 251(c)(3).
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279. Section 251(d)(2), however, sets forth standards that do not depend on technical
feagbility. More specificaly, section 251(d)(2) provides that, in identifying unbundled eements, the
Commisson shdl "congder, a aminimum," whether access to proprietary eementsis necessary (the
"proprietary sandard"), and whether requesting carriers ability to provide serviceswould be impaired if
the dedred eements were not provided by an incumbent LEC (the "impairment sandard.") Thus,
section 251(d)(2) gives us the authority to decline to require incumbent LECs to provide access to
unbundled network eements at technically feasible pointsif, for example, we were to conclude that
access to aparticular proprietary element is not necessary. To give effect to both sections 251(c)(3)
and 251(d)(2), we conclude that the proprietary and impairment sandardsin section 251(d)(2) grant
us the authority to refrain from requiring incumbent LECs to provide dl network dements for which it is
technicaly feasible to provide access on an unbundled basis. The authority we derive from section
251(d)(2) islimited, however, by our interpretation of these sandards, and this section, as set forth
below.

280. We agree with BdlSouth, SBC, and others that the plain import of the "a minimum"
language in section 251(d)(2) requires us, in identifying unbundled network eements, to "consider” the
gtandards enumerated there, as well as other standards we believe are consistent with the objectives of
the 1996 Act. We conclude that the word "consider” means we must weigh the sandards enumerated
in section 251(d)(2) in evauating whether to require the unbundling of a particular eement.

281. Wefurther conclude that, in evaluating whether to impose additional unbundling
requirements during the arbitration process, states must apply our definition of technical feagihility,
discussed above in section 1V.D. A determination of technical feasibility would then create a
presumption in favor of requiring an incumbent LEC to provide the eement. If providing accessto an
unbundled dement is technicaly feasible, a Sate must then condder the standards set forth in section
251(d)(2), as we interpret them below. Similarly, the Commission will gpply this andysis where we
must arbitrate specific unbundling issues, under section 252(e)(5), and in future rulemaking proceedings
that may consider additiona or possibly different unbundling requirements.

282. Section 251(d)(2)(A) requires the Commission and the states to consider whether access
to proprietary elementsis "necessary.” "Necessary" means, in this context, that an element isa
prerequisite for competition. We believe that, in some ingtances, it will be "necessary™ for new entrants
to obtain accessto proprietary eements (e.g., eements with proprietary protocols or eements
containing proprietary information), because without such eements, their ability to compete would be
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significantly impaired or thwarted.®® Thus, as an initid matter, we decline to adopt a generdl rule, as
suggested by some incumbents, that would prohibit access to such ements, or make access available
only upon a carrier demondrating a heavy burden of need. We acknowledge that prohibiting
incumbents from refusing access to proprietary eements could reduce their incentives to offer
innovative services. We are not persuaded, however, that thisis a sufficient reason to prohibit generaly
the unbundling of proprietary elements, because the threat to competition from any such prohibition
would far exceed any costs to consumers resulting from reduced innovation by the incumbent LEC. %
M oreover, the procompetitive effects of our conclusion generdly will simulate innovation in the market,
offsetting any hypothetica reduction in innovation by the incumbent LECs.

283. We further conclude that, to the extent new entrants seek additional € ements beyond
those we identify herein, section 251(d)(2)(A) dlows the Commission and the sates to require the
unbundling of such dements unless the incumbent can prove to a sate commission that: (1) the eement
IS proprietary, or contains proprietary information that will be reveded if the eement is provided on an
unbundled bas's; and (2) a new entrant could offer the same proposed telecommunications service
through the use of other, nonproprietary unbundled e ements within the incumbent's network. We
believe this interpretation of section 251(d)(2)(A) will best advance the procompetitive purposes of the
1996 Act. It dlows new entrants to obtain proprietary e ements from incumbent LECs where they are
necessary to offer atelecommunications service, and, a the same time, it gives incumbents the
opportunity to argue, before the tates or the Commission, againgt unbundling proprietary ements
where anew entrant could offer the same service using other unbundled eements in the incumbent's
network. We decline to adopt the interpretation of section 251(d)(2)(A) advanced by some
incumbents that incumbent LECs need not provide proprietary eementsif requesting carriers can obtain
the requested proprietary element from a source other than the incumbent. Requiring new entrantsto
duplicate unnecessarily even a part of the incumbent's network could generate delay and higher costs
for new entrants, and thereby impede entry by competing locd providers and delay competition,
contrary to the gods of the 1996 Act.

284. We further conclude that, to the extent new entrants do not need accessto al the
proprietary information contained within an element in order to provide atdecommunications service,
the Commission and the states may take action to protect the proprietary information. For example, to
provide a telecommunications service, a new entrant might need access to information about a

893 A's noted supra, Section V.E.2,a number of commenters argue that section 251(d)(2)(A) requires us to protect
proprietary information, such as CPNI information, contained in network elements. We intend to treat issues
regarding CPNI in our rulemaking proceeding on CPNI informatioffelecommunications Carriers' Use of Customer
Proprietary Network Information and Other Customer Infor matior;C Docket No. 96-115, Notice of Proposed
Rulemaking, FCC 96-221 (rel. May 17, 1996).

%04 In this proceeding, for example, we are requiring incumbent L ECs to provide the local switching element which
includes vertical features that some carriers contend are proprietarySee infra, Section V.J.
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particular customer that isin an incumbent LEC database. The database to which the new entrant
requires access, however, may contain proprietary information about al of the incumbent LECs
cusomers. In this circumstance, the new entrant should not have access to proprietary information
about the incumbent LEC's other customers where it is not necessary to provide service to the new
entrant's particular customer.  Accordingly, we believe the Commission and the states have the
authority to protect the confidentiality of proprietary information in an unbundled network element, such
as a database, where that information is not necessary to enable a new entrant to offer a
telecommunications service to its particular cusomer.

285. Section 251(d)(2)(B) requires us to consder whether the failure to provide accessto an
element would "impair” the ability of anew entrant to provide a service it seeksto offer. Theterm
"impair"’ means "to make or cause to become worse; diminish in vaue"® We believe, generdly, that
an entrant's ability to offer atdecommunications service is "diminished in value' if the qudity of the
sarvice the entrant can offer, absent access to the requested element, declines and/or the cost of
providing the service rises. We bdieve we must consder this sandard by evauating whether a carrier
could offer a service using other unbundled dements within an incumbent LEC's network. Accordingly,
we interpret the "impairment” standard as requiring the Commission and the states, when evauating
unbundling requirements beyond those identified in our minimum i, to consder whether the failure of
an incumbent to provide access to a network element would decrease the quality, or increase the
financial or adminidrative cost of the service arequesting carrier seeksto offer, compared with
providing that service over other unbundled dements in the incumbent LEC's network.

286. We decline to adopt the interpretation of the "impairment” standard advanced by most
BOCsand GTE. Under ther interpretation, incumbent LECs must provide unbundled e ements only
when the failure to do so would prevent a carrier from offering aservice. We aso rgect the related
interpretations that carriers are not impaired in their ability to provide a service if they can obtain
elements from another source, or if they can provide the proposed service by purchasing the service a
wholesderatesfrom aLEC. In generd, and as discussed above, section 251(c)(3) imposes on
incumbent L ECs the obligation to offer on an unbundled basis dl network eements for which it is
technically feasble to provide access. We believe the plain language of section 251(d)(2), and the
sandards articulated there, give us the discretion to limit the general obligation imposed by subsection
251(c)(3), but they do not require usto do so. The standards set forth in section 251(d)(2) are
minimum consderations that the Commission shdl take into account in evauaing unbundling
requirements. Accordingly, we conclude that the Statute does not require us to interpret the
"impairment” sandard in away that would sgnificantly diminish the obligation imposed by section
251(c)(3).

695 See Random House College Dictionary 665 (rev. ed. 1984).
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287. Theinterpretation advanced by most of the BOCs and GTE, described above, means
that, if arequesting carrier could obtain an eement from a source other than the incumbent, then the
incumbent need not provide the eement. We agree with the reasoning advanced by some of the
commenters that this interpretation would nullify section 251(c)(3) because, in theory, any new entrant
could provide dl of the eements in the incumbents networks. Congress made it possible for
competitors to enter loca markets through the purchase of unbundled e ements because it recognized
that duplication of an incumbent's network could delay entry, and could be inefficient and
unnecessary.®® The interpretation proffered by the BOCs and GTE would inhibit new entry and thus
redtrict the potentia for meaningful competition, which would undermine the procompetitive gods of the
1996 Act. Asapractica matter, if it ismore efficient and less costly for new entrants to obtain network
elements from a source other than an incumbent LEC, new entrants will likely pursue the more efficient
and less codtly approach. Additiondly, as discussed above at section 1V.C, we bedlieve that dlowing
incumbent LECs to deny access to unbundled elements on the grounds that an element is equivaent to
asavice avalable at resde would lead to impracticd results, because incumbents could completely
avoid section 251(c)(3)'s unbundling obligations by offering unbundled dements to end users asretail
services.®’

288. Findly, we decline at thistime to adopt any of the additiond criteria proposed by
commenters. We conclude that none of the additiona factors suggested by commenters enhances our
ability to identify unbundled network e ements consstent with the procompetitive gods of the 1996
Act.®® These additiond consderations would limit unbundling requirements or make it administratively
more difficult for new entrants to obtain additiona unbundled dements beyond those identified in our
minimum ligt of required elements. For example, we believe that the proposa that new entrants must
provide detailed estimates regarding projected market demand is not necessary for incumbent LECs to
efficiently plan for network growth.

F. Provison of a Telecommunications Service Usng Unbundled Network Elements
1. Background

289. Section 251(c)(3) providesthat an incumbent LEC must provide access to "unbundled
network eementsin amanner that allows requesting carriers to combine such eementsin order to

608 See LDDS comments at 37, reply at 14-15.
97 Seeinfra, Section V.H,for afurther discussion on the relationship between sections 251(c)(3) and 251(c)(4).

°% See, e.g., Texas Public Utility Counsel comments at 9-11; Cincinnati Bell comments at 15; Nortel comments at 6
(the diversion of research and development effortsto facilities that new entrants do not really want will stifle
innovation); SBC comments at 25-37, 84-99.
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provide' atedecommunications service®®  In the NPRM, we sought comment on the meaning of this
requirement.

2. Comments

290. The lllinois Commisson and Texas Public Utility Counsd, as well as a number of
potentia loca competitors, argue that incumbent LECs cannot limit the nature of requests for required
elements, redtrict the sale of those elements or the manner in which carriers use them,®® impose
requirements on the use of unbundled elements, or require the purchase of eementsthat carriers do not
need.”™ The Texas Public Utility Counsd contends that carriers may combine unbundled dements with
any technicaly-compatible equipment.®? AT& T argues that incumbent LECs should be prohibited
from separating eements that are ordered in combination, or from varying the definition of an unbundled
element based on the services a carrier seeks to offer (absent the consent of the requesting carrier).
AT&T and Comptd aso argue that, in order to enable new entrants to offer competing services,
incumbent LECs must perform the functions necessary to combine dements, and they must do so in any
technically feasible manner requested by a new entrant.®** According to Comptel, incumbent LECs
must provide the operationa and back office systems necessary for requesting carriers to purchase and
combine network elements, otherwise the new entrants ability to compete will beimpaired.®* Sprint
contends that this provision requires incumbents to offer different facilities and services in connection
with a particular e ement, depending on the sarvice arequesting carrier seeksto offer.®> The Florida
Commission argues, however, thet, if anew entrant needs a particular variation of an eement to offer a
sarvice, that element should be treated as distinct. This means, for example, that, if arequesting carrier

%% 47 U.S.C. § 251(0)(3).

*%][linois Commission comments at 36-38; CompTel reply at 21; Cable & Wirelessreply at 20; LDDS comments at 40
(the statute grants carriers the right to use unbundled elements to offer any telecommunications servicexcord
GCl reply at 11.

1 L DDS comments at 40; AT& T comments at 27; Cable & Wireless reply at 20; Texas Public Utility Counsel
comments at 8-9; see alsoNCTA comments at 40-41 (new entrants must have access to elements that are necessary
to provide a telecommunications service).

®2 Texas Public Utility Counsel comments at 8-9.
13 AT& T comments at 27; CompTel reply at 23-24see also M Cl comments at 23.

*1* CompTel commentsat 38. Back office systemsinclude the administrative means by which incumbent LECs
commercially provision telecommunications services to consumers. Thus, they include the means by which
incumbent LECs accept orders for services, respond to requests for repairs, etc.

615 Sprint comments at 30.
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seeks aloca loop with a specific kind of conditioning, that loop should be treated as a distinct element
from loops with other kinds of conditioning.®*®

291. NYNEX contends that incumbent LECs are not obligated to connect unbundled eements
either to each other or to new entrants facilities, and that the text of section 251(c)(3) requires
requesting carriers to do the combining.®*” BellSouth argues that section 251(c)(3) requires requesting
carriers to identify network elements with sufficient specificity so that their characterigtics and
appropriate uses can be defined. BellSouth contends that section 251(c)(3) prohibits carriers from
requesting elements to provide cable or information services.®®

3. Discussion

292. Under section 251(c)(3), incumbent LECs must provide access to "unbundled network
elementsin amanner that dlows requesting carriers to combine such eementsin order to provide' a
telecommunications service.®® We agree with the lllinois Commission, the Texas Public Utility
Counsd, and others that this language bars incumbent L ECs from imposing limitations, restrictions, or
requirements on requests for, or the sale or use of, unbundled eements that would impair the ability of
requesting carriers to offer telecommunications services in the manner they intend. For example,
incumbent LECs may not redtrict the types of telecommunications services requesting carriers may offer
through unbundled elements, nor may they redtrict requesting carriers from combining ements with any
technicaly compatible equipment the requesting carriers own. We aso conclude that section 251(c)(3)
requires incumbent L ECs to provide requesting carriers with dl of the functiondlities of a particular
element, so that requesting carriers can provide any telecommunications services that can be offered by
means of the element. We believe thisinterpretation provides new entrants with the requisite ability to
use unbundled eements flexibly to respond to market forces, and thus is consstent with the
procompetitive goals of the 1996 Act.

293. We agreewith AT& T and Comptel that the quoted text in section 251(c)(3) bars
incumbent L ECs from separating elements that are ordered in combination, unless arequesting carrier
specificaly asksthat such elements be separated. We aso conclude that the quoted text requires
incumbent LECs, if necessary, to perform the functions necessary to combine requested eements in any
technicdly feasible manner ether with other dements from the incumbent's network, or with eements

%1% Florida Commission comments at 22.
57 NYNEX reply at 19.
618 Bell South comments at 36;see also PacTel reply at 16-17.

619 47 U.S.C. § 251(c)(3).
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possessed by new entrants, subject to the technical feasibility restrictions discussed below. We adopt
these conclusons for two reasons. Firgt, in practice it would be impossible for new entrants that lack
facilities and information about the incumbent’s network to combine unbundled dements from the
incumbents network without the assistance of the incumbent. If we adopted NY NEX's proposdl, we
believe requesting carriers would be serioudy and unfairly inhibited in their ability to use unbundled
elements to enter local markets. We therefore rgect NY NEX's contention that the statute requires
requesting carriers, rather than incumbents, to combine eements. We do not believe it is possible that
Congress, having created the opportunity to enter loca telephone markets through the use of unbundled
elements, intended to undermine that opportunity by imposing technica obligations on requesting
carriers that they might not be able to readily mest.

294. Second, given the practica difficulties of requiring requesting carriers to combine
elements that are part of the incumbent LEC's network, we conclude that section 251(c)(3) should be
read to require incumbent L ECs to combine elements requested by carriers. More specificaly, section
251(c)(3) provides that incumbent LECs mugt provide unbundled dements "in amanner that alows
requesting carriers to combine them" to provide atedlecommunications service. We believe this phrase
means that incumbents must provide unbundled dements in away that enables requesting carriersto
combine them to provide aservice. The phrase "dlows requesting carriers to combine them," does not
impose the obligation of physicaly combining eements exclusvely on requedting carriers. Rather, it
permits a requesting carrier to combine the eementsiif the carrier is reasonably able to do so. If the
carrier is unable to combine the elements, the incumbent must do s0.%°

295. Our conclusion that incumbent LECs must combine unbundled eements when so
requested is congstent with the method we have adopted to identify unbundlied network elements.
Under our method, incumbents must provide, as a single, combined eement, facilities that could
comprise more than one dement. This means, for example, that, if the States require incumbent LECs
to provison subloop dements, incumbent LECs mugt il provison alocal loop as asingle, combined
element when so requested, because we identify loca loops as a single dement in this proceeding. %

296. We decline to adopt the view proffered by some parties that incumbents must combine
network elementsin any technically feasible manner requested. This proposal necessarily means that
carriers could request incumbent LECs to combine eements that are not ordinarily combined in the
incumbent's network. We are concerned that, in some instances, this could potentialy affect the
reliability and security of the incumbent's network, and the ability of other carriersto obtain

620 | n this context, we conclude that the term "combine" means connecting two or more unbundled network elements
in amanner that would allow arequesting carrier to offer the telecommunications service it seeks to offer.

521 Seeinfra, Section V.J.

144



Federd Communications Commisson 96-325

interconnection, or request and use unbundled elements. Accordingly, incumbent LECs are required to
perform the functions necessary to combine those dements that are ordinarily combined within their
network, in the manner in which they are typicaly combined. Incumbent LECs are dso required to
perform the functions necessary to combine dements, even if they are not ordinarily combined in that
manner, or they are not ordinarily combined in the incumbent's network, provided that such
combination is technicaly feasible,®? or such combination would not undermine the ability of other
cariersto access unbundled elements or interconnect with the incumbent LEC's network. Incumbent
LECs mugt prove to state commissions that a request to combine particular ementsin a particular
manner is not technically feasble, or that the request would undermine the ability of other carriersto
access unbundled dements and interconnect because they have the information to support such aclam.

297. We agree with Sprint and the Florida Commission, respectively, that in some cases
incumbent LECs may be required to provison a particular element in different ways, depending on the
service arequesting carrier seeksto offer; and, in other instances, where a new entrant needs a
particular variant of an element to offer a service, that eement should be treated as distinct from other
variants of the dement. This means, for example, that we will treet locd |oops with a particular type of
conditioning™ as digtinct elements that are different from loops with other types of conditioning.®® As
discussed below, we agree with CompTé that incumbent LECs must provide the operationd and
support systems necessary for requesting carriers to purchase and combine network elements.
Incumbent L ECs use these systems to provide services to their own end users, and new entrants
smilarly must have access to them to provide telecommunications services using unbundled eements.®®
Finaly, we agree with BellSouth that requesting carriers must specify to incumbent L ECs the network
elements they seek before they can obtain such eements on an unbundled basis. We do not believe,
however, that it will aways be possble for new entrants to do this elther before negotiations (or
arbitrations) begin, or before they end, because new entrants will likely lack knowledge about the
facilities and capabilities of a particular incumbent LEC's network. We further believe that incumbent
LECs must work with new entrants to identify the elements the new entrants will need to offer a
particular service in the manner the new entrants intend.

22 Asdiscussed in Section 1V gffects on network reliability and security are factors to be considered in determining
technical feasibility.

%2 For an explanation of what conditioning of alocal loop meanseeinfra, SectionV.J.1.
624 Florida Commission comments at 22.

%25 ncumbent L EC back-office systems are discussedh Section V.J
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G. Nondiscriminatory Accessto Unbundled Network Elementsand Just, Reasonable and
Nondiscriminatory Termsand Conditionsfor the Provision of Unbundled Network
Elements

1. Background

298. Section 251(c)(3) requires incumbent LECs to provide requesting carriers
"nondiscriminatory access to network elements on an unbundled basis . . . on rates, terms, and
conditions that are just, reasonable, and nondiscriminatory.”®®  In the NPRM, we sought comment on
whether we should adopt minimum nationa requirements governing the terms and conditions for the
provison of unbundled network elements. We further asked what rules could ensure that the terms and
conditions for access to unbundled network eements are just, reasonable and nondiscriminatory, and
how we should enforce such rules. In particular, we sought comment on whether we should adopt
uniform nationa rules governing provisoning, service, maintenance, technical sandards and
nondiscrimination safeguards in connection with the provison of unbundled network dements. We dso
asked whether we should congider any of the terms and conditions applicable to the provison of access
to unbundled dementsin evaluating BOC applications to provide in-region interLATA services under
section 271(b).%

2. Comments

299. The Horida, lllinois and Washington Commissons, aswell as a number of potentia
compstitors, argue that we should adopt nationa standards governing the terms and conditions for the
provison of unbundled eements to ensure that new entrants obtain nondiscriminatory access to
elements. These parties contend that incumbent L ECs have the incentive and ability to delay the
provisoning of unbundled eements, to provide lower qudlity servicesto new entrants, and engagein
other anticompetitive tactics. They further argue that it would be a tremendous barrier to entry if new
entrants had to negotiate the terms and conditions for the provison of unbundled eements on a Sate by
date bass, epecidly in light of the incumbent LECSs superior bargaining power. Accordingly, they
argue that we should establish requirements mandating nondiscriminatory performance for ordering,
ingtallation, provisioning, maintenance, repair and hilling.*® Cable & Wireless argues that access to

62647 U.S.C. § 251(c)(3).
%2 NPRM at paras. 79, 89.

628 MFS comments at 16-17, 41; AT& T comments at 33-39; AT& T reply at 21-22; TCC comments at 54-60; Cable &
Wireless comments at 36-37; MCI comments at 20-27; Ericsson comments at 3; Continental comments at 19; Comcast
comments at 24-25; Intermediacomments at 3-13; Florida Commission comments &1, I1linois Commission comments
at 40; Washington Commission comments at 21-22; Sprint commentsat 17-19; GST comments at 17; Teleport reply at
26-29; Nextel comments at 9-10; NCTA comments at 44-46; Colorado Commission comments at 27 (some general
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unbundled network eements on a nondiscriminatory basiswill assst smal carriersin entering loca
exchange markets because small carriers cannot afford the capital necessary to build competing
infrastructure.®®

300. The parties arguing for national standards governing the terms and conditions for the
provison of unbundled eements disagree, however, on the types of requirements we should establish.
Teleport and Intermedia Communications argue that incumbent L ECs should be required to provide
ingtdlation, service and maintenance for new entrants pursuant to the same standards they do for
themsdves®™ NCTA, MCI, and Cable & Wirdess argue that we should adopt specific standards,
induding time limits, for implementation of requests for unbundled dements.®** MCI, AT& T, Frontier
and the Washington and Texas Commissions further argue that incumbents should be required to
provide access to unbundled eements that is equd in qudity to what the incumbents provide
themsdves®™? PagelNet argues that the "equal-in-quality” standard does not mean that treatment should
be identica where different technology is used, but that the qudity should be the same.®* Time Warner
and Continenta argue that we should subject incumbents to reasonable provisioning standards.®* The
Didtrict of Columbia Commisson argues that we should adopt a generd rule that the incumbent must
offer the same sarvices under the same terms and conditions to al smilarly situated customers.®*
Findly, Lincoln Td. argues that the Commission should adopt the terms and conditions established in
our Expanded Interconnection and Open Network Architecture proceedings. %

terms and conditions would be useful); Texas Commission comments at 15-16.

°2 Cable & Wireless comments at 23see also SBA comments at 14-15 (the Commission should establish terms and
conditions for the provision of unbundled elements, for otherwise, the provision of unbundled elements to smaller
competitors would be rendered useless).

*% Teleport comments at 25, 33-34, reply at 26-29; Intermedieomments at 3-13.

81 NCTA comments at 44-46; M Cl comments at 24-30; Cable & Wireless comments at 36-33ee also Intermedia
comments at 3-6.

2 MCI comments at 23; AT& T comments at 33-39 (the Commission has imposed similar requirementsin other
instances where the BOCs provide competitive services that rely on monopoly inputs controlled by the BOCs);
Texas Commission comments at 15-16; Washington Commission comments at 21; Frontier comments at H;cord
MFS commentsat 17, 41;see alsoACSI comments at 51; Ohio commission comments at 31.

°% pageNet comments at 6-9.
84 Time Warner comments at 44-45; Continental comments at 20.
835 Djstrict of Columbia Commission comments at 19-22.

3¢ | incoln Tel. comments at 9.
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301. A number of incumbents, including Bell Atlantic, SBC, GVNW and NY NEX, contend
that we should not set specific rules, including time limits, for ingtalation, service, maintenance and
repair because incumbent LECs have different operationa and adminidrative systems, and are subject
to different state standards.®®” GV NW further notes that pecific intervals would impose an
uneconomic burden on rura LECs because it would force them to purchase excess capacity in
advance®® The Washington and Florida Commissions, aswell as SBC, GVNW, NYNEX, and
AT&T, argue that we should adopt a generd nondiscrimination standard and require incumbent LECs
to provide network elements to new entrants according to the same ingtalation, service, and
maintenance intervals that apply to LEC customers and services. The Florida Commission observes
that sate requirements vary by state, and therefore states are in the best position to evauate disputes
relaing to indalation, service and maintenance intervals.®® NYNEX explains that implementation of
such a generd standard will vary based on technology, service offering, and geographic area, and
therefore states and negotiating parties are in the best position to determine specific implementation
responghilities® TCC argues that we should adopt a generd standard prohibiting incumbents from
favoring their own retail operations and that consumers should not be able to perceive a difference
between services provided by incumbents and those provided by new entrants.®** Bell Atlantic
contends that, while we should adopt a general nondiscrimination standard, this standard should not
incorporate the standards that apply to LEC customers and services because many unbundled elements
are new sarvices with which incumbent LECs have no experience.®”? The Pennsylvania Commisson
argues that the terms and conditions adopted herein should accommodate local variations.®*

302. A number of potentid competitors argue that, to achieve nondiscriminatory provison of
unbundled eements, incumbent LECs must be required to provide pre-ordering, ordering, provisioning,
billing, and maintenance and repair, and other serviceson a"'red time' bas's, which can only be done

7 Bell Atlantic comments at 31; SBC comments at 37-38; GVNW commentsat 17; NYNEX rgl:)ly at 32-38g also
Colorado Commission comments at 24-27 (certain technical standards may not be economically reasonablein all
areas because of differences in technology, demography and geography).

63 GVNW comments at17.

%% Washington Commission comments at 21-22; Florida Commission comments at 21; SBC comments at 37-38;
AT&T comments at 33-39; AT&T reply at 21-22; NY NEX reply at 32-33ccord TCC comments at 54-60; Intermedia
comments at 3-13.

%4 NYNEX reply at 32-33.
641 TCC comments at 54-60.
842 Bel| Atlantic comments at 31.

%43 Pennsylvania Commission comments at 25.
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through the use of dectronic ordering interfaces®* CompTé argues that incumbents provide these
types of sarvicesto themsdves by automated means and therefore they should be available to
competing providers through automation.* AT& T contends that manud interfaces for the provision of
unbundled eements would cause overwhelming delays that would inhibit the ability of new entrantsto
compete®® AT&T further argues that we should establish nationd standards for gateways that would
interface with incumbent LEC dectronic ordering sysems. According to AT& T, the Commission
should oversee the development of such gateways and incumbent L ECs should be required to provide
electronic ordering systems with the same level of qudity that they provide in such systemsfor
themsdves® AT&T, MCI, and Sprint argue that we should establish deadlines for the development
of dectronic interface systems, and a deadline for implementation of such systems.*® TCC argues that
incumbents should not delay provison of unbundled eements until automated interfaces are
developed.® Lincoln Td. contends, however, that we should not require smal and medium size
incumbent LECs to provide dlectronic ordering interfaces.®®

303. Some potentia competitors argue that we should impose additiona terms and conditions
for the provison of unbundled eements, including al test and turn-up procedures, nondiscriminatory
access to incumbent L EC databases, around-the-clock provisioning support, and processes that would
make it as easy and trangparent for a customer to switch loca carriers asit currently is to switch long
distance carriers. These parties argue that we should require incumbents to continue to participate in
cooperative industry practices, such as the Centralized M essage Didribution System, and that new
entrants should have access to such systems.®* Sprint and NCTA contend that, because incumbent
LECs can obtain access to a new entrant's CPNI, through access to signaling and databases, we
should prohibit incumbent LECs from using anew entrant's proprietary information for marketing

644 Sprint comments at 17-22; Teleport reply at 26-29; AT& T comments at 33-39; AT& T reply at 21-22; TCC
comments at 54-60; M Cl comments at 23.Seeinfra, Section V.J.5,summarizing the Electronic Communications
Implementation Committee's definition of an electronic interface.

%5 CompTel reply at 23-24.
%4 AT& T comments at 33-39, reply at 21-22.
47 AT& T comments at 33-39:accord TCC comments at 54-60.

*® AT& T comments at 33-39; Sprint comments at 17-22 (t ﬁqhe Commission should direct the industrP\; to develop
standards for electronic bondmg within 12 months, and should require incumbents to implement these standards
within 12 months); MCl comments at 20-27; M CI reply at 28-30.

64 TCC comments at 54-60.
80 incoln Tel. comments at 9.

851 Seg, e.g., MCI comments at 23; AT& T comments at 33-39; Continental comments at 23.
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purposes.®®? MFS argues that we should set minimum technica standards in connection with the
provison of unbundled dements, and thus we should require incumbent LECs to offer new entrants any
type of loop facilities (e.g., loop upgrades and conditioning) and transmission capabilities available
within its network.>* M CI contends we should adopt nationd technical standards in connection with
the means to combine elements and access to information and that such technical sandards should meet
Bellcore and ANSI requirements. MCI further contends that, to overcome incumbent LEC incentives
to engage in dilaory tactics, the Commission should require incumbent LECs to implement the terms
and conditions for the provision of unbundled eements within Sx months after the end of negotiations or
arbitrations. MCI contends that this requirement will hasten the development of the technical standards
and operational support sysems that are necessary to provide unbundled eementsin a
nondiscriminatory manner.®* AT& T argues that the terms and conditions for pre-ordering, ordering,
provisoning, billing, and maintenance and repair should be the same under sections 251(c)(3) and
251(c)(4).%°

304. PacTd and USTA argue that we should not establish national standards for ingtallation,
sarvice, and maintenance and repair in connection with the provison of unbundled eements. PacTd
contends that we should merdly establish guidelines. USTA argues that the 1996 Act does not
authorize the Commission to establish such standards, and the advantages of rules for the provision of
unbundled eements are more than offset by the impingement on voluntary negotiations.** USTA and
the Cdifornia Commission further argue that we should not adopt technica standards to insure
interoperability between networks because this function is performed by standards bodies, and the
differencesin operationa and adminidrative sysems between LEC networks result in different
provisoning and service intervals. They further argue that any requirements on technica standards
would hinder efficiency.®” PacTd argues that there is very little opportunity for discrimination against
competing providers because few elements are dedicated to specific new entrants. PacTd further
contends that we should not establish rules to insure nondiscriminatory provision of network eements
because such rules will encourage litigation and the 1996 Act is self-effectuating. PacTel arguesthat we

%2 Sprint comments at 17-22; NCTA comments at 43.

3 MFSreply at 18-19.

% M CI comments at 20-27; MClI reply at 28-30.

55 AT& T comments at 33-39.

%% PacTel comments at 40-44; USTA comments at 21-2%ee also GTE comments at 24.

7 USTA comments at 21-22; California Commission comments at 26-28ge also Colorado Commission comments at
27 (national technical standards are alaudable goal but should be carefully considered because of differences
between incumbent L EC networks); Oregon commission comments at 24.
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should consider claims of discrimination on a case-by-case basis through adjudication of complaints.®*®
Both PacTd and USTA argue that the terms and conditions for the provison of unbundled eements
should be resolved by private parties, the states, and industry fora.®* The Cdifornia Commisson
argues that the states are best Stuated to determine the terms and conditions for the provision of
unbundled eements because they can best accommodate unique circumstances. The Cdifornia
Commisson dso argues that the Commission can determine whether the terms and conditions for the
provison of unbundled eements are gppropriate when the Commission evauates BOC section 271
applications.®®

305. Teeport argues that we must impose some method of enforcing terms and conditions
applicable to unbundled elements, otherwise such regulations will not achieve their desired effect. ®*
Thus, Teleport and a number of other potentid competitors argue that we should impose pendties on
incumbent LECs who fail to meet our standards.®* MFS and NCTA argue that new entrants should
be entitled to damages, and NCTA further contends that new entrants should be entitled to a reduction
in rates for violations of our rules®* AT&T and Intermedia Communications argue that incumbents
should be required to file reports demongrating compliance with the terms and conditions established
herein® AT&T and others specificaly request that the Commission require each incumbent LEC to
file quarterly reports identifying the time intervals under which the incumbents have performed ordering,
provisioning, and maintenance functions for competitors and for the incumbents end-user cusomers.®®
MCI and Cable & Wirdess argue that we should maintain oversght of the process by which incumbent
LECsimplement requests for unbundled dements®® PacTd opposes the imposition of pendlties for

%%% PacTel comments at 30, 50-52;accord GVNW comments at 23-24 (requiring incumbent LECs to provide equivalent
service is anegative incentives approach; the FCC will achieve nondiscriminatory provision of unbundled elements
if it insures that incumbents are adequately compensated for such services).

%59 PacTel comments at 30, 40-44; USTA comments at 21-22.
80 California Commission comments at 26-28see al so Oregon commission comments at 27.
%1 Teleport reply at 26-29.

%62 Teleport comments at 25-34, reply at 26-29; MCl comments at 20, reply at 28-30; NCTA comments at 44-46;
Comcast comments at 24-25; Continental comments at 20.

%3 MFS comments at 16-17, 41; NCTA comments at 45-46.
€4 AT& T comments at 33-39; Intermedia comments at 3-6.
%% Seg, e.g.,AT& T comments at 38; GCI comments at 9; Intermedia comments at 4-5; ACTA comments at 15.

66 M CI comments at 21-27; Cable & Wireless comments at 36-37.
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failure to meet performance standards on the grounds that this will fogter litigation and unwarranted
clams of breach.®®’

306. A number of potentid entrants argue that the Commission should condition BOC entry
into the in-region long distance market on fulfillment of the terms and conditions for the provision of
unbundled dements®® Teleport argues that once the BOCs get into the in-region long distance market
they will have no incentive to provide competitors with nondiscriminatory access to unbundled network
dements® PacTd, however, argues that we should conclude that the checklist in section 271 is
satisfied if an incumbent LEC is providing unbundled dements as required by the Commisson and
dates, and we should not consder the terms and conditions for the provision of unbundled dementsin
evaluating section 271 applications.®”

3. Discussion

307. We agree with those commenters, including the Florida, 11linois and Washington
Commissions, that to achieve the procompetitive goas of the 1996 Act, it is necessary to establish rules
that define the obligations of incumbent LECs to provide nondiscriminatory access to unbundled
network elements, and to provide such eements on terms and conditions that are just, reasonable and
nondiscriminatory ®* - As discussed above at sections|1.A, 11.B and V .B, we believe that incumbent
LECs have little incentive to facilitate the ability of new entrants, including small entities, to compete
agang them and, thus, have little incentive to provison unbundled dementsin a manner that would
provide efficient competitors with a meaningful opportunity to compete. We are dso cognizant of the
fact that incumbent LECs have the incentive and the ability to engage in many kinds of discrimination.
For example, incumbent LECs could potentialy delay providing access to unbundled network
elements, or they could provide them to new entrants at a degraded level of quality.

%7 Pactel comments at 30.

5% M CI comments at 21-27; Teleport comments at 25-34 (arguing that it is already experiencing service quality
problems); Cable & Wireless comments at 36-37; TCC comments at 54-60; CompTel comments at 23-24; LDDS
comments at 27.

%99 Teleport comments at 25-35.
670 PacTel comments at 40-44.

7t Seeinfra, Section VII,for adiscussion of just, reasonable and nondiscriminatory rates for unbundled network
elements.
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308. Conggtent with arguments advanced by the Florida and Washington Commissions,
incumbent LECs, and potentid competitors, and as more fully discussed in the specific sections below,
we adopt generd, nationa rules defining ""nondiscriminatory access' to unbundled network eements,
and "jugt, reasonable, and nondiscriminatory” terms and conditions for the provision of such eements.
We have chosen this approach, rather than alowing states exclusively to consider these issues, because
we believe that some nationa rules regarding nondiscriminatory access will reduce the costs of entry
and speed the development of competition.®”

309. We conclude, for example, that nationa rules defining the 1996 Act's requirements
regarding nondiscriminatory access to, and provison of, unbundled elements will reduce costs
associated with potentia litigation over these issues, and will enable states to conduct arbitrations more
quickly by reducing the number of issuesthey must consder. Such rules will dso facilitate the ability of
the Commission to conduct arbitrations, should we assume a Sate's respongbilities under section
252(e)(5). We conclude further that such rules will create some uniformity across satesin connection
with the terms under which new entrants may obtain access to network eements, thus facilitating the
ability of potentia competitors, including small entities, to enter loca markets on aregiond or nationd
scae. Accordingly, for dl of these reasons, we reject the arguments of PacTel and USTA that we
should not adopt nationd rules relating to incumbent LEC obligations to provide accessto, and
provison, unbundled dementsin a nondiscriminatory manner.

310. The record compiled in this proceeding supports the adoption of uniform generd rules
that rely on sates to develop more specific requirements in arbitrations and other state proceedings.
More sgnificantly, however, we agree with the Cdifornia and Florida Commissons that the Sates are
best Stuated to issue specific rules because of their existing knowledge regarding incumbent LEC
networks, capabilities, and performance standards in their separate jurisdictions and because of the role
they will play in conducting mediations, arbitrations, and gpproving agreements. We expect that the
dates will implement the general nondiscrimination rules set forth herein by adopting, inter alia, specific
rules determining the timing in which incumbent LECs mugt provison certain eements, and any other
specific conditions they deem necessary to provide new entrants, including smal competitors, with a
meaningful opportunity to compete in loca exchange markets. The states will continue to gain expertise
in connection with issues relating to just, reasonable, and nondiscriminatory access and provision of
unbundled network eements. We expect to turn to the states, and rely on the expertise they develop in
this area, when we review and revise our rules as necessary.

311. We agree with those commenters that argue that incumbent L ECs should be required to
fulfill some type of reporting requirement to ensure that they provison unbundled dementsin a
nondiscriminatory manner. We believe the record isinsufficient at thistime to adopt such requirements,

672 See supra, Section V.B.
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and we may reexamine thisissue in the future. We encourage the states, however, to adopt reporting
requirements®”® We decline to address whether the Commission should consider any of the terms and
conditions adopted here in evaluating BOC applications to provide in-region long distance services.
Wewill consder thisissue, asit arises, when we evduate individual BOC gpplications.

a. Nondiscriminatory Accessto Unbundled Network Elements

312. We conclude that the obligation to provide "nondiscriminatory access to network
eements on an unbundled basis'®™ refers to both the physica or logical connection to the element and
the element itsdlf. In congdering how to implement this obligation in a manner that would achieve the
1996 Act'sgod of promoting loca exchange competition, we recognize that new entrants, including
smdl entities, would be denied a meaningful opportunity to compete if the quality of the accessto
unbundled dements provided by incumbent LECs, aswell as the qudity of the elements themsdlves,
were lower than what the incumbent L ECs provide to themselves. Thus, we conclude it would be
insufficient to define the obligation of incumbent LECs to provide "nondiscriminatory access' to mean
that the quality of the access and unbundled e ementsincumbent LECs provide to all requesting carriers
isthe same. As discussed above with respect to interconnection,®” an incumbent LEC could
potentialy act in a nondiscriminatory manner in providing access or eements to al requesting carriers,
while providing preferential access or dementsto itself. Accordingly, we conclude that the phrase
"nondiscriminatory access' in section 251(c)(3) means at least two things: fird, the quality of an
unbundled network element that an incumbent LEC provides, as well as the access provided to that
element, must be equal between dl carriers requesting access to that element; second, where technicaly
feasble, the access and unbundled network ement provided by an incumbent LEC must be at least
equa-in-qudity to that which the incumbent LEC providesto itsalf.®™

313. We bdlieve that Congress set forth a"nondiscriminatory access' requirement in section
251(c)(3), rather then an absolute equa-in-quality requirement, such as that set forth in section
251(c)(2)(C), because, in rare circumstances, it may be technicaly infeasible for incumbent LECsto
provide requesting carriers with unbundled elements, and access to such elements, that are equal-in-
qudity to what the incumbent LECs provide themselves. According to some commenters, this problem

673 We address issues regarding enforcement of the rules we adopt in this Section, regarding nondiscriminatory
access to, and just, reasonable and nondiscriminatory terms and conditions for the provision of unbundled network
elements, atsupra, in Section I1.E.

74 47 U.S.C. 8§ 251(c)(3).
675 See supra, Sections V.G, IV .H.

67 We note that providing access or elements of lesser quality than that enjoyed by the incumbent LEC would also
constitute an "unjust” or "unreasonable” term or condition.
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arises in connection with one variant of one of the unbundled network e ements we identify in this order.
These commenters argue that a carrier purchasing access to a 1AESS local switch may not be able to
receive, for example, the full measure of customized routing feetures that such a switch may afford the
incumbent.®””  In the rare circumstances where it is technicaly infeasible for an incumbent LEC to
provision access or elements that are equd-in-qudity, we believe disparate access would not be
inconggtent with the nondiscrimination requirement. Accordingly, we require incumbent LECsto
provide access and unbundled eementsthat are at least equa-in-qudity to what the incumbent LECs
provide themsalves, and alow for an exception to this requirement only where it is technicaly infeasible
to meet.”® We expect incumbent LECs to fullfill this requirement in nearly al instances where they
provison unbundled dements because we believe the technical infeagbility problem will arise rarely.
We further conclude, however, that the incumbent LEC must prove to a sate commission that it is
technically infeasible to provide access to unbundled eements, or the unbundled eements themsalves,
a the samelevd of qudity that the incumbent LEC providesto itsef.

314. Our conclusion that an incumbent LEC must provide unbundled eements, aswell as
access to them, that is"at least” equd in qudity to that which the incumbent provides itself, does not
excuse incumbent LECs from providing, when requested and where technicaly feasible, access or
unbundled dements of higher qudity.®” Aswe discuss below,*® we do not believe that this obligation
is unduly burdensome to incumbent L ECs because the 1996 Act requires arequesting carrier to pay
the cogts of unbundling, and thus incumbent LECs will be fully compensated for any efforts they make
to increase the quality of access or dements within their own network.®' Moreover, to the extent this
obligation dlows new entrants, including smal entities, to offer servicesthat are different from those
offered by the incumbent, we believe it is consstent with Congresss goa to promote loca exchange
competition. We note that, to the extent an incumbent LEC provides an ement with a superior leve
of qudity to a particular carrier, the incumbent LEC must provide dl other requesting carriers with the
same opportunity to obtain that eement with the equivaent higher level of qudity. We further note that
where arequesting carrier specificaly requests access or unbundled dements that are lower in qudity

o77 _Setra]i nfra, Section V.J,discussing commenters' arguments regarding the possible technical limitations of such
switches.

678 The exception described here does not excuse incumbent LECs from the obligation to modify elements within their
networksto allow requesting carriers to obtain access to such elements where thisistechnically feasibl8ee supra,
Section IV.D.

7% Anincumbent LEC, in accommodating a carrier's request for a particular unbundled element, may ultimately
provision an element that is higher in quality than what the incumbent provides to itselSeeinfra, Section V.J.1.

%80 Seeinfra, Section V.1 We require, for example, that incumbent L ECs provide local loops conditioned to enable
the provision of digital services (where technically feasible) even if the incumbent does not itself provide such
digital services.

%81 Seeinfra, Section V1.
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to what the incumbent LECs provide themselves, incumbent LECs may offer such inferior qudity if it is
technicdly feasble. Findly, we conclude that the incumbent LEC must prove to a Sate commission
that it is technicdly infeasible to provide access to unbundled eements, or the unbundled e ements
themsalves, a aleve of qudity that is superior to or lower than what the incumbent LEC providesto
itsdf.

b. Judt, Reasonable and Nondiscriminatory Termsand Conditionsfor the
Provison of Unbundled Network Elements

315. The duty to provide unbundled network elements on "terms, and conditions that are just,
reasonable, and nondiscriminatory” means, at aminimum, that whatever those terms and conditions are,
they must be offered equally to dl requesting carriers, and where gpplicable, they must be equal to the
terms and conditions under which the incumbent LEC provisions such dementsto itsdf.®? We aso
conclude that, because section 251(c)(3) includes the terms "just” and "reasonable,” this duty
encompasses more than the obligation to treet carriers equaly. Interpreting these termsin light of the
1996 Act'sgod of promoting loca exchange competition, and the benefits inherent in such compstition,
we conclude that these terms require incumbent LECs to provide unbundled elements under terms and
conditions that would provide an efficient competitor with a meaningful opportunity to compete. Such
terms and conditions should serve to promote fair and efficient competition. This means, for example,
that incumbent LECs may not provison unbundled dements that are inferior in qudity to what the
incumbent provides itsdlf because this would likely deny an efficient competitor a meaningful
opportunity to compete. We reach this concluson because providing new entrants, including small
entities, with ameaningful opportunity to compete is a necessary precondition to obtaining the benefits
that the opening of loca exchange markets to competition is designed to achieve.

316. Asismorefully discussed below,* to enable new entrants, including small entities, to
share the economies of scale, scope, and density within the incumbent LECs networks, we conclude
that incumbent LECs must provide carriers purchasing access to unbundled network eements with the
pre-ordering, ordering, provisioning,®® maintenance and repair, and hilling functions of the incumbent
L ECs operations support systems. Moreover, the incumbent must provide access to these functions
under the same terms and conditions that they provide these services to themselves or their customers.
We discuss specific terms and conditions gpplicable to the unbundled dementsidentified in this order
below, in Section V.J.

%82 See supras, Sections 1V.G, 1V H.
%83 Seeinfra, Section V.J.

%% The term "provisioning" includes installation.
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H. The Relationship Between Sections 251(c)(3) and 251(c)(4)
1. Background

317. Section 251(c)(4) provides that incumbent LECs must offer "for resde a wholesde rates
any telecommunications service that the carrier provides at retail to subscribers that are not
telecommunications cariers"®  In the NPRM, we asked for comment on the relationship between this
provison and section 251(c)(3). Specifically, we asked whether carriers can order and combine
network elements to offer the same services that incumbent LECs offer for resdle under section
251(c)(4). We observed that different pricing standards under section 252(d) apply to unbundled
elements under section 251(c)(3) and resold services under section 251(c)(4), and that section
251(c)(3) contemplates the purchase of unseparated facilities (i.e., facilities that can be used for either
inter- or intrastate services) while subsection (¢)(4) does not necessarily contemplate this. We asked
for comment on the implications or significance of these differences. ®°

2. Comments

318. A number of commenters, including incumbent LECs and CAPs, argue that, in order to
distinguish section 251(c)(4) from section 251(c)(3), the Commisson must conclude that new entrants
can only obtain access to unbundled eementsiif they own or possess some loca exchange facilities that
they plan to use in combination with unbundled elements to provide alocd service.® According to
NYNEX, the 1996 Act contemplates that new entrants will enter loca telephone markets either
through section 251(c)(3) or section 251(c)(4). The former is designed for entrants with some of their
own facilities, and would dlow them to supplement their networks; the latter is designed for new

685 47 U.S.C. § 251(c)(4).
65 NPRM at para. 85.

*7 M FS comments at 36-40, 65-66; Bell South comments at 31-33; Tel ezport comments at 39-42; Bell Atlantic comments
at 14, reply at 5-6; Ameritech comments at 25-31; USTA comments at 23-26, reply at 10; TDS comments at 15-16;
PacTel comments at 40-45; GTE reply at 17-18; SBC reply at 155ccord Pennsylvania Commission comments at 24;

NY NEX comments at 29-39 (the FCC should state that new entrants can obtain unbundled elementsto provide a
service that is sold at resale only if they can self-provide, at a minimum, one of the elements used to provide the
service).
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entrants that do not possess any facilities.® MFS and Bell Atlantic concur and cite the legidative
history to the 1996 Act.*®

319. In support of this interpretation, some commenters cite the language of section 251(c)(3).
Bdl Atlantic contends that the phrase referring to unbundling a "any technicaly feasible point” means
new entrants must have some of their own facilities to connect to that "point.”®° NYNEX argues that
the phrase "such telecommunications service" excludes services provided by incumbents, and thus new
entrants can only use unbundled eements to provide services that incumbents do not offer.**

320. Other commenters supporting this interpretation, including incumbent LECs and CAPs,
contend that we musgt interpret the 1996 Act in away that gives meaning to each provision.
Accordingly, they argue that we cannot dlow carriers to use unbundlied eements exclusively to provide
sarvicesthat are available at resale, because to do so would make section 251(c)(4), and its associated
pricing provision, section 252(d)(3), meaningless.®” They assart that Congress established amore
favorable pricing standard for unbundled e ements than resold services to encourage facilities-based
entry. They argue that Congress, recognizing that facilities-based carriers incur grester risks than
resdlers and are a more potent comptitive force, created a statutory incentive to build competing
facilities by providing carriers who use unbundlied eements with the opportunity to achieve higher
profits. According to these commenters, if we dlow carriers that merely resdll services to obtain the
financia benefits of unbundled dements, we would reward them though they have incurred little risk,
and we would discourage them from building competing facilities. **® BellSouth and Ameritech argue

%8 NYNEX reply at 16-19 (the language of the 1996 Act and the legislative history show that resal e takes precedence
over the unbundling provision);accord M FS reply at 20-22 (unbundled elements are not meant as an alternative to
wholesale services for pure resellers).

%89 M FS comments at 37-40; Bell Atlantic comments at 12-14c{ting Joint Explanatory Statement at 148, which
provides that, because of the significant investment required to duplicate an incumbent's network, new entrants will
require access to elementsin the incumbents' networks to supplement the facilities owned by the new entrantspe
also Ameritech comments at 25-31 (Congress intended unbundled elements to be used by carriers that have some of
their own facilities because the provision allows carriers to purchase only the elements they need); NYNEX reply at
16-19 (thereis no evidence in the 1996 Act or the legislative history indicating that Congress intended to allow
carriers to use unbundled elements an alternative way to resell services); USTA comments at 59-66.

5% Bel| Atlantic comments at 12-14.See also USTA comments at 59-66.
%91 NYNEX reply at 16-19.

%92 MFS comments at 36-40, 65-66; Bell South comments at 31-33; NY NEX reply at 16-19; Bell Atlantic comments at 12-
14; Bell Atlantic reply at 5-6;accord Teleport comments at 39-43 (specific Provisions prevail over general ones, and
thus, if carriers use unbundled elements to replicate a wholesal e service offering, the specific provision dictating the
price for wholesale services should be applied rather than the general one for unbundled elements); GTE reply at 17
(the Commission should not deprive incumbent L ECs of their compensatory return on resold services).

93 M FS comments at 37-40, reply at 20-23; Teleport comments at 39-43; NY NEX comments at 29-39; USTA comments
at 23-26, reply at 8-10; Bell Atlantic comments at 12-14.
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that the language of section 251(d)(2)(B) further supportsthis view because, if carriers can offer a
service for resde, then such carriers are not "impaired in their ability to offer a service"

321. Ameritech, NYNEX, and MFS argue that dlowing carriersto provide the equivdent of a
resold service exclusvely through the use of unbundled eements would eviscerate the joint marketing
regtriction in section 271(€)(1) because there is no comparable redtriction in this provison againg the
joint marketing of services provided through unbundled dements.®® BelSouth and Ameritech further
contend that this view is conastent with the terms of section 251(c)(4)(B), which dlows satesto
prohibit resdlers from offering a service to a category of consumers different than the category of
consumers the incumbent LEC offersthat service to. They contend that, if we alowed requesting
carriersto offer resold services exclusvely through unbundled eements, then such carriers could evade
any possible prohibition on the sde of such services and the authority to impose such limitations on
resaeis reserved to the states.*®

322. Findly, anumber of incumbent LECs and MFS argue that new entrants should not be
dlowed to provide services avallable for resde exclusvely through the use of unbundled eements
because such entrants could underprice: facilities-based competitors, that must recover joint and
common costs, and incumbent LECS, that charge above-cost prices for some services to support
universd service obligations. If new entrants could underprice incumbent LECs, they assert, then the
ability of the LECsto recover their costs and meet their universal service obligations would be
diminished. They dso contend that alowing the exclusive use of unbundled dements would lead to
arbitrage based on the pricing standards for sections 251(c)(3) and 251(c)(4). They further contend
that, if resold services are priced below cogt, thiswill discourage facilities-based entry through the
purchase of unbundled eements.*’

323. The Department of Jugtice and a number of potentiad competitors, including AT&T,
Cable & Wirdess, ALTS and LDDS, rgject the view that, to give effect to section 251(c)(4), we must
limit access to unbundled ements to those carriers who own some locd exchange facilities. They
argue that the 1996 Act alows carriers to use recombined network elements exclusvely to provide

69 Bell South comments at 31-33; Ameritech comments at 25-31. For afurther discussion of this argumesee supra,
Section V .E.

%95 Ameritech comments at 25-31, reply at 24; NYNEX reply at 16-19; MFS comments at 37-40 (further arguing that the
prohibition against joint marketing through the use of resold services evidences Congress's preference for facilities-
based competition).

8% Bel|South comments at 31-33; Ameritech comments at 25-31.

97 Ameritech comments at 25-31, reply at 22; Bell Atlantic comments at 12-14, reply at 6; USTA comments at 23-26,
reply at 8-10; MFS comments at 37-40, reply at 20-23accord ALLTEL reply at 7; NYNEX comments at 29-39, reply at
16-19; Teleport comments at 39-43; PacTel reply at 25.
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sarvices that are Smilar or identical to those offered by incumbent LECsfor resale. To support this
view they contend that the plain language of section 251(c)(3) does not contain any requirement that
carriers must own some of their own local exchange facilities before they can purchase and use
unbundled dements to provide a telecommunications service. According to these commenters, if we
were to impose such a requirement, we would be reading into the 1996 Act a limitation on accessto
unbundled dements thet is not stated anywhere within the statute.*®

324. The parties which oppose conditioning access to unbundled elements on ownership of
local exchange facilities dso contend that sections 251(c)(3) and 251(c)(4) offer carriers different
opportunities, and thus the rules of statutory construction do not require usto read use restrictionsinto
section 251(c)(3) to distinguish and give meaning to section 251(c)(4).*® AT&T, the Department of
Justice, and others argue, for example, that carriers offering services through resde are limited to the
precise service that the incumbent is providing. In contrast, these parties assert that carriers exclusively
using unbundled eements can offer different and new sarvices, or the same services with higher quality.
In addition, these parties note that, under section 251(c)(3), carriers purchasing an unbundled element
can provide al services which that element istypically used to provide, but under section 251(c)(4),
cariers purchasing services available for resdle can only provide the service they purchase. "®

325. Some of the commenters opposing redtrictions on access to unbundled eements further
argue that dlowing carriers to use unbundled dements exclusvely to provide the same or amilar
sarvicesthat are sold at resale would reduce barriers to entry, and thus promote facilities-based
competition. They explain that entrants using unbundled dements will incur lower cogts, and will be
able to offer more services than carriers who purchase services for resale. They further contend that
this means that new entrants usng unbundled dements will earn higher revenues, and will have more
funds to build competing facilities, than carriers purchasing services available for resale. They dso
contend that a requirement that carriers own some facilities to purchase unbundled eements would
impede entry into the access market and restrict competition for al local servicesto areas where
congtruction of duplicate facilities is economicaly justified and has already occurred. Congress, they

98 AT& T comments at 28-31, reply at 12-20; TCC comments at 27-35; Cable & Wireless comments at 26-27, reply at
20-22; DoJ comments at 48-51, reply at 23-31; Sprint reply at 24-26; LDDSreply at 25-27; ALTS reply at 24-2it see
GTE reply at 17-18 (new entrants have just as much opportunity to offer new services through resale as they do
through unbundled elements, with resold services new entrants can add value and develop new price plans).

89 AT&T comments at 28-31, reply at 13-20; LDDS eEIy at 25-28; TCC comments at 27-35; CompTél reply at 13-22;
DoJcomments at 48-51, reply at 23-31 (camers will likely use resaleto purchase services that incumbents price below
cost, otherwise these services would never experience comﬁetmon) Sprint comments at 24-26; Cable & Wireless
comments at 20- 22; MCI comments at 27-28 (carriers purchasing unbundled elements are not purchaSI ng services,
hence they are not the same thi ng as services available for resale).

70 AT& T comments at 28-31, reply at 13-20; LDDS reply at 25-28; TCC comments at 27-35; CompTel reply at 13-22;
DoJcomments at 48-51, reply at 23-31; Sprint comments at 24-26; Cable & Wireless comments at 20-22; MCl
comments at 27-28.

160



Federd Communications Commisson 96-325

argue, did not intend to encourage the build out of competing facilities where it is not efficient and the
reason Congress included the unbundling provision in the 1996 Act is because most areas only have
one network.”

326. Some of the commenters who oppose redtricting access to unbundled eements to those
carriers who own some loca exchange facilities so argue that any such restriction would be
adminigratively burdensome and difficult to enforce. They contend, for example, that we would need
to specify certain minimum facilities that carriers would need to own to obtain access to unbundled
elements. They contend that, if we did not specify such minimum facilities, but merely required
ownership or possesson of asngle facility (or any facility), then the requirement in generd would have
no practica significance.” The Department of Justice contends that we would need to determine
whether carriers must own or possess aloca exchange facility that is used for each consumer to whom
they provide sarvice.” In determining the relationship between sections 251(c)(3) and 251(c)(4), the
[llinois Commission asks usto consder whether our interpretation would advance competition, reduce
regulation, preserve and advance universa service, remove satutory, regulatory and economic
impediments to new entry, and provide states with flexibility.”

327. Finally, NYNEX argues that carriers should not be permitted to offer servicesto
consumers by combining unbundled elements and resold services because the different rates for
unbundled elements and resde of services would alow for arbitrage.”™ Comptel and Sprint counter,
however, that the 1996 Act does not prohibit the combined use of unbundled eements and resold
sarvices. Comptd further contends that Congress intended to provide new entrants with maximum
flexibility in connection with opportunities to enter local telephone markets and thus it would be contrary
to Congressond intent, as well as anticompetitive, if we prohibited carriers from using a combination of
unbundled eements and sarvices available for resde.”®

3. Discussion

L AT& T comments at 28-31, reply at 13-20; CompTel reply at 13-22; TCC comments at 27-35; DOJ comments at 48-
51, reply at 23-31.

%2 DoJ comments at 48-51, reply at 23-31; AT& T reply at 13-20; Cable & Wireless reply at 20-22; LDDS reply at 25-30.
% DoJ comments at 48-51, reply at 23-31.

4 11linois Commission comments at 38.

" NYNEX comments at 38-39.

% CompTel reply at 20-22; Sprint comments at 23-28.
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328. The language of section 251(c)(3) is cast exclusively in terms of obligations imposed on
incumbent LECs, and it does not discuss, reference, or suggest a limitation or requirement in connection
with the right of new entrants to obtain access to unbundled dements. We conclude, therefore, that
Congress did not intend section 251(c)(3) to be read to contain any requirement that carriers must own
or control some of their own loca exchange facilities before they can purchase and use unbundled
elements to provide a tedlecommunications service. We note that the Illinois Commission has reached
the same conclusion.””

329. We rgect the arguments advanced by Bell Atlantic and NYNEX that the language of
section 251(c)(3) requires carriers seeking access to unbundled elements to own some local exchange
facilities, and that this serves to distinguish section 251(c)(3) from section 251(c)(4). The"a any
technically feasible point” language in section 251(c)(3) refersto points in an incumbent LEC's network
where new entrants may obtain accessto eements. It does not, however, require that new entrants
interconnect local exchange facilities which they own or control at that technicaly feasible access point.
If we were to conclude otherwise, then new entrants would be prohibited from requesting two network
elements that are connected to each other because the new entrant would be required to connect a
sngle network dement to afacility of itsown. The 1996 Act, however, does not impose any limitations
on carriers ability to obtain access to unbundled network elements. M oreover, we conclude that
Congress did not intend to limit access to unbundled eements in this manner because such alimit would
serioudy inhibit the ability of potential competitors to enter local markets through the use of unbundled
elements, and thus would retard the development of local exchange competition. We aso regject
NY NEX's argument that the phrase "such telecommunications service" excludes services provided by
the incumbent. This interpretation isinconsstent with the 1996 Act's definition of atelecommunications
sarvice, which includes al telecommunications services provided by an incumbent.

330. We dso rgect the argument that language in the Joint Explanatory Statement requires us
to conclude that carriers must own facilities to obtain access to unbundled dements. Congress may
have recognized that carriers that own some of their own facilities will more likely benefit by entering
local markets through unbundled eements rather than resdle, but this consderation does not imply that
carriers must own their own facilities to obtain access to unbundled elements. "

331. We are not persuaded that, in order to give meaning and effect to section 251(c)(4), we
must require new entrants to own some local exchange facilities in order to obtain access to unbundled
elements. We disagree with the premise that no carrier would consider entering local markets under the

7 AT& T Communications of Illinois, Incet. al., Petition for a Total Local Exchange Wholesale Service Tariff from
[linois Bell Telephone Company, Nos. 95-0458 and 95-0531 (consol.) at 63-65 (I1linois Commission June 26, 1996).

%8 See Joint Explanatory Statement atl48.
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terms of section 251(c)(4) if it could use recombined network elements solely to offer the same or
smilar services that incumbents offer for resde. We believe that sections 251(c)(3) and 251(c)(4)
present different opportunities, risks, and costs in connection with entry into local telephone markets,
and that these differences will influence the entry Strategies of potential competitors. We therefore find
that it is unnecessary to impose a limitation on the ability of carriersto enter local markets under the
terms of section 251(c)(3) in order to ensure that section 251(c)(4) retains functional vaidity asa
means to enter local phone markets.

332. The principd digtinction between sections 251(c)(3) and 251(c)(4), in terms of the
opportunities each section presents to new entrants, isthat carriers usng solely unbundled elements,
compared with carriers purchasing services for resde, will have greater opportunities to offer services
that are different from those offered by incumbents. More specificdly, carriers resdling incumbent LEC
sarvices are limited to offering the same service an incumbent offers at retail. This means that resdlers
cannot offer services or products that incumbents do not offer. The only means by which aresdler can
disinguish the sarvices it offers from those of an incumbent is through price, billing services, marketing
efforts, and to some extent, customer service. The ability of aresdler to differentiate its products based
on priceislimited, however, by the margin between the retail and wholesde price of the product.

333. In contradt, acarier offering services soldy by recombining unbundled eements can offer
sarvices that differ from those offered by an incumbent. For example, some incumbent LECs have
capabilities within their networks, such as the ability to offer Centrex, which they do not use to offer
sarvicesto consumers. Carriers purchasing access to unbundled e ements can offer such services.
Additionaly, carriers usng unbundled dements can bundle services that incumbent LECs sdll as didtinct
tariff offerings, aswell as sarvices that incumbent LECs have the capability to offer, but do not, and can
market them as a bundle with asingle price. The ability to package and market servicesin ways that
differ from the incumbent's existing service offerings increases the requesting carrier's ability to compete
againg the incumbent and is likely to benefit consumers.™ Additiondly, carriers soldly using unbundled
network elements can offer exchange access services. These services, however, are not available for
resale under section 251(c)(4) of the 1996 Act.”°

334. If acarrier taking unbundled eements may have greater competitive opportunities than
carriers offering services available for resale, they also face greater risks. A carrier purchasing
unbundled eements must pay for the cost of that facility, pursuant to the terms and conditions agreed to

%9 See AT& T comments at 25-31.

"9 Seeinfra, Section V11;see also L etter from Bernard J. Ebbers, President LDDS WorldCom, to Rachelle B. Chong,
Commissioner, Federal Communications Commission, July 11, 1996.
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in negotiations or ordered by statesin arbitrations.™ It thus faces the risk that end-user customers will
not demand a sufficient number of services using that facility for the carrier to recoup its cost. (Many
network elements can be used to provide a number of different services) A carrier that resdllsan
incumbent LEC's services does not face the samerisk. Thisdigtinction in the risk borne by carriers
entering loca markets through resde as opposed to unbundled dementsislikely to influence the entry
drategies of various potentid competitors. Some new entrants will be unable or unwilling to bear the
financid risks of entry by means of unbundled elements and will choose to enter local markets under the
terms of section 251(c)(4) irrespective of the fact that they can obtain access to unbundled e ements
without owning any of their own facilities™ M oreover, some markets may never support new entry
through the use of unbundled dements becauise new entrants seeking to offer services in such markets
will be unable to dimulate sufficient demand to recoup thelr investment in unbundled dements.
Accordingly, in these markets carriers will enter through the resdle of incumbent LEC services,
irrespective of the fact that they could enter exclusively through the use of unbundlied elements.™®

335. We are not persuaded by the argument set forth by Ameritech, NYNEX, and MFS that
dlowing carriers to use solely recombined network elements would eviscerate the joint marketing
restriction in section 271(e)(1).”* It istrue that the terms of section 271(€) do not restrict joint
marketing through the use of unbundled dements pursuant to section 251(c)(3). Asdiscussed above,
differences in opportunities and risk will cause some new entrants to consider entering loca telephone
markets through resde of incumbent LEC services, even if they could enter soldly through the use of
unbundled ements. Thus, we conclude that section 271(e)(1) will impose ameaningful limitation on
joint marketing.

336. We note, moreover, that the 1996 Act does not prohibit al forms of joint marketing. For
example, it does not prohibit carriers who own loca exchange facilities from jointly marketing loca and
interexchange service. Nor doesit prohibit joint marketing by carriers who provide loca exchange
service through a combination of locd facilities which they own or possess, and unbundled dements.
Because the 1996 Act does not prohibit al forms of joint marketing, we see no principled basis for
reading into section 271(e)(1) afurther limitation on the ability of carriersto jointly market local and

"1 Seeinfra, Section V1I,describing the terms under which new entrants will pay for the cost of unbundled elements.
"2 See, e.g, AT&T reply at 13-20.
13 See, e.g., Comptel reply at 13-16.

14 Section 271(e)(1) provides that "[u]ntil a Bell operating company is authorized pursuant to subsection (d) to
provideinterLATA servicesin an in-region State, or until 36 months have passed since the date of enactment . . . a
telecommunications carrier that serves greater than 5 percent of the Nation's presubscribed access lines may not
jointly market in such State telephone exchange service obtained from such company pursuant to section 251(c)(4)
with interLATA services." 47 U.S.C. 8§ 271(e)(1).
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long distance services without concluding that this section prohibits dl forms of joint marketing. In other
words, we see no basis upon which we could conclude that section 271(e)(1) redtricts joint marketing
of long distance services, and locd services provided soldly through the use of unbundled network
elements, without also concluding that the section redtricts the ability of carriers to jointly market long
distance services and local servicesthat are provided through a combination of a carriers own facilities
and unbundled network eements.™ M oreover, we do not believe that we have the discretion to read
into the 1996 Act aredtriction on competition which is not required by the plain language of any of its
sections.

337. We dso rgect the argument advanced by BellSouth and Ameritech that dlowing carriers
to use soldy unbundled dements to provide services available through resde would dlow carriersto
evade a possible prohibition, which is reserved to the discretion of the gates, on the sdle of certain
servicesto certain categories of consumers. Under section 251(c)(4)(B) states are permitted to restrict
resdllers from offering certain services to certain consumers, in the same manner that states restrict
incumbent LECs.™® For example, ates that prohibit incumbent LECs from sdling to business
consumers residential services priced below cost have the ability to redtrict resdllers from sdling such
services to business consumers.

338. We do not believe, however, that carriers using solely unbundlied elements to provide
locd exchange services will be able to evade any potentia restrictions states may impose under section
251(c)(4)(B). In this section Congress granted the states the discretion to impose certain limited
regtrictions on the sdle of services available for resde. 1t did not, however, grant states, in section
251(c)(3), the same discretion to impose smilar redtrictions on the use of unbundled eements.
Accordingly, we are not persuaded that alowing carriers to use soldly unbundled eementsto provide
services that incumbent LECs offer for resale would alow competing carriers to evade a possible
marketing restriction that Congress intended to reserve to the discretion of the States.

339. We agree with those commenters who argue that it would be adminigratively impossible
to impose a requirement that carriers must own some of their own loca exchange facilitiesin order to
obtain access to unbundled eements, and they must use these fadilities, in combination with unbundled
elements, for the purpose of providing loca services. We conclude that it would not be possible to
identify the dements carriers must own without cregting incentives to build inefficient network
architectures that respond not to marketplace factors, but to regulation. We further conclude that such
arequirement could delay possible innovation. These effects would diminish competition for local

"5 See alsoAT& T reply at 14-15(the added risk of unbundled elements also means that new entrants are not
circumventing section 271's joint marketing restriction because the additional risk justifies allowing carriers more
flexibility to jointly market services); LDDS reply at 28-30.

716 47 U.S.C. § 251(c)(4)(B).
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telephone services, and thus any local exchange facilities requirement would be inconsistent with the
1996 Act's goals of promoting competition. Moreover, if weimposed afacilities ownership
requirement that attempted to avoid these competitive pitfals, it would likely be so easy to meet it
would ultimately be meaningless

340. Wergect the argument that requiring carriers to own some loca exchange facilities
would promote competition for local exchange services, or that we should impose such a requirement
for other policy reasons. To the contrary, we conclude that alowing carriers to use unbundled e ements
as they wish, subject only to the maintenance of the key dements of the access charge regime,
described below at section V11, will lead to more efficient competition in local phone markets. If we
were to limit access to unbundled network elements to those markets where carriers dready own, or
could efficiently build, some loca exchange facilities, we would limit the ability of carriersto enter loca
markets under the pricing standard for unbundled elements to those markets that could efficiently
support duplication of some or al of the incumbent LECs networks. We believe that such aresult
could diminish competition, and that alowing new entrants to take full advantage of incumbent LECs
scae and scope economies will promote more rapid and efficient entry and will result in more robust
compstition.

341. Findly, we conclude that a new entrant may offer services to one group of consumers
using unbundled network dements, and it may offer services to a separate group of consumers by
resdlling an incumbent LEC's services. With the exception noted in Section V1, infra, we do not
address the issue of whether the 1996 Act permits a new entrant to offer services to the same set of
consumers through a combination of unbundled eements and services available for resde.

l. Provision of Interexchange Services Through The Use of Unbundled Network
Elements

1. Background

342. Inthe NPRM, we tentatively concluded that interexchange carriers are
telecommunications carriers, and thus such carriers are entitled to access to unbundled eements under
the terms of section 251(c)(3). We aso tentatively concluded that carriers may request unbundled
elements for purposes of originating and terminating toll services, in addition to any other services they
seek to provide, because section 251(c)(3) provides that carriers may request unbundlied elementsto
provide a "telecommunications service" and interexchange services are a tedlecommunications
service.™

NPRM at paras. 159, 163.
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343. Inthe NPRM, we sought comment on whether the 1996 Act permits carriersto use
unbundled elements to provide exchange access services only, or whether carriers seeking to provide
exchange access sarvices usng unbundled dements must provide loca exchange service aswell. We
premised the latter view on the definition of the term "network dement,” as afacility and not a service,
and on the pricing standard under section 252(d)(1) that requires network elements to be priced based
on economic costs (rather than jurisdictionally separated costs))™® We dso sought comment on
whether alowing carriers to purchase unbundled eements to provide exchange access services
exclusvely would be inconsgtent with the terms of sections 251(i) and 251(g) and, further, whether this
would result in afundamentd jurisdictiona shift of the adminigtration of interstate access chargesto
State jurisdictions.™®

344. Findly, in the NPRM, we tentatively concluded that, if carriers purchase unbundled
elements to provide exchange access services to themselves, irrespective of whether they provide such
services done or in connection with loca exchange services, incumbent L ECs cannot assess Part 69
access chargesin addition to charges for the cost of the unbundled dements. We based this tentative
conclusion on the view that the imposition of access charges in addition to cost-based charges for
unbundled dements would depart from the statutory mandate of cost-based pricing of elements. ™

2. Comments

345. A number of potential competitors, aswell as the Department of Judtice, the llinois and
Ohio Commissions, NYNEX, and USTA, agree with our tentative conclusons that interexchange
carriers may obtain access to unbundled elements, and that carriers may purchase unbundled eements
for the purpose of originating and terminating interexchange services because such services are atype
of tdlecommunications service.””  Some of these commenters support our tentative interpretation of the
1996 Act by arguing that section 251(c)(3) requires incumbent LECs to provide accessto network
elements without regard to the types of services carriers seek to offer, or the jurisdictional nature of
such services. They contend that new entrants are paying the full cost for an ement and thus are

18 See supra, Section V.C.and infra, Section VII.
NPRM at para. 164.
NPRM at para. 165.

1 NYNEX comments at 20-22; TCC comments at 27-35; Sprint comments at 67-70, reply at 32-34; Cable & Wireless
comments at 27-32, reply at 20; MCl comments at 77-83; COMAV comments at 31; DoJ comments at 35-47; CompTel
comments at 27,65; Frontier commentsat 11, reply at 8-11; Illinois Commission at 51-52; Ohio Commission comments
at 57-58; AT&T reply at 23-24; LDDS reply at 36-38; Excel comments at 4; TCC comments at 28; USTA comments at
59-66; see also Texas Public Utility Counsel comments at 39-40 (competition will push access rates to cost so the
Commission should not put effort into protecting access charges); Citizens Utilities comments at 22.
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entitled to recover their costs by offering any sarvices that use the dement.”? Others argue thet, by its
plain terms, the 1996 Act does not alow incumbent LECs to limit the types of services any carrier can
offer in connection with the sdle of unbundled dements.”*

346. The Department of Justiceand AT& T aso contend that there are substantia economies
of scope in the provison of loca exchange and exchange access services, and that new entrants will
need the revenue streams from both services to support the high cost of congtructing competing local
exchange fadilities™ The Department of Justice and Compte further assert thet, if incumbent LECs
are allowed to maintain market power over exchange access services then, when the BOCs are
dlowed into in-region long distance markets, the BOCs will be able to underprice other competitorsin
the sale of long distance services, and in the sale of bundled locad and long distance services, and thus
could undermine current competitive conditionsin the long distance market.

347. The commenters which support our tentative conclusion that carriers may use unbundled
elements to provide interexchange services disagree, however, on whether requesting carriers can use
unbundled dements soldy to provide interexchange services or whether they must provide other
sarvices, including loca services, aswel. AT& T, MCI, Cable & Wirdess, and GCI argue that the
ability to provide exchange access sarvices is afunction of the loop, and the plain language of the 1996
Act does not permit incumbent LECs to deny requesting carriers the ability to obtain that functiondity
aone.® Sprint and the Department of Justice, however, contend that, while the 1996 Act does not
prohibit carriers purchasing unbundled eements from offering only exchange access services, asa
practical matter, any carrier purchasing accessto aloca loop will have to offer both loca exchange and
exchange access services. ™ The Department of Justice basesiits contention on the assumption that the
Commission will require carriers purchasing access to aloca loop to take exclusve control of that

%2 See, e.g., DoJ comments at 35-47; AT& T reply at 23-24; TCC comments at 27-35; LDDS reply at 36-38 (because
carriers pay the full unseparated cost of a network element, they are entitled to provide the full range of services over
those elements); Excel comments at 4; TCC comments at 28; Frontier reply at 24-26.

2 Seg, e.g., DoJ comments at 35-47; Illinois Commission comments at 51-52; M Cl comments at 77-84.
24 DoJ comments at 35-47; AT& T reply at 23-24.
2 CompTel comments at 19-27; DoJ comments at 35-47.

26 AT&T reply at 23-24; Cable & Wireless comments at 27-32; M Cl comments at 77-84 (defining alocal loop asa
single network element is inconsistent with the 1996 Act's definition of a network element which states that a
functionality can be anetwork element); GCl comments at 1kee also ACTA commentsat 17; Excel comments at 4.

27 Sprint comments at 67-70, reply at 34-36; DoJ comments at 35-48ee also LDDS reply at 37;cf. Citizens Utilities at
22 (itisunlikely that X Cswill purchase unbundled elements to provide solely exchange access services, because in
the future they will market services through "one stop shopping,” where they will offer local and long distance
services as a bundled product); M FS comments at 65-66 (to meet market demand carriers will have to offer the
services customers demand, and it is unlikely they will want only interexchange services).
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loop. The Department of Justice explains that such a requirement is consistent with section 252's
method for pricing network elements and with industry practice at the time the 1996 Act was
adopted.”® Sprint bases its contention on the view that dlowing carriers to obtain access to local loops
in order to provide only asingle service isinconastent with the idea that a network dement is afacility
and not asarvice.® The Department of Justice and Sprint thus argue that any carrier purchasing
exclusve accessto alocd loop would have to provide dl services demanded by the customer to whom
that loop is dedicated. If acustomer desiresto receive both local exchange and exchange access
sarvices, then the carrier purchasing access to that customer's loop would have to provide both of these
services.™ Sprint observes, in contradt, that if a customer hastwo local loops dedicated to its
premises a carrier could purchase access to one of the loops merely to provide exchange access
services, because the customer could receive loca exchange service from another carrier over the other
local loop.™*

348. In contrast, NYNEX, USTA, the Ohio Commission, and Puerto Rico Telephone argue
that the 1996 Act does not impose any obligation on incumbent LECs to provide access to unbundled
elements solely to dlow carriers to provide originating and terminating exchange access services. They
argue that carriers purchasing access to loca loopsin order to provide exchange access services must
aso provide loca exchange services aswell.” USTA supportsits contention by arguing that, in order
to obtain "access to" unbundled network eements, a carrier mugt "interconnect” to them under the
terms of section 251(c)(2), but that carriers are éligible for interconnection under section 251(c)(2) only
if they offer both local exchange and exchange access services. Accordingly, USTA asserts that
cariers that interconnect to unbundled elements must offer both of these services.”™ NYNEX argues
that sections 251(g) and (i), and the legidative history to the 1996 Act, make clear that Congress did
not intend for section 251 to supplant the existing access charge regime, and that carriers thus can not
obtain unbundled local loops merely to offer exchange access services. Carriers seeking accessto
unbundled loops mugt take the entire functiondity of this dement, and thus will have to offer both locd

28 DoJ comments at 35-47.

2% Sprint comments at 67-70.

730 Sprint comments at 67-70; DoJ comments at 35-47accord LDDSreply at 37.
731 Sprint comments at 67-70.

2 NYNEX comments at 6, 21-22; USTA comments at 59-66; Ohio Commission comments at 57-58; Puerto Rico Tel.
commentsat 11-14.

733 USTA comments at 56-66.
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exchange and exchange access sarvices.” Puerto Rico Telephone further argues that the subsidies
built into access charge prices enable incumbent LECs to meet their universal service obligations, and
that a premature dimination of this contribution would cause massive increases in loca service rates. ™

349. Disputing our tentative concluson, a number of incumbent LECs contend that the 1996
Act prohibits interexchange carriers from purchasing unbundled eements to provide exchange access
services to themsdlves and thus avoid payment of access charges to incumbent LECs. ™ Bdl Atlantic
contends that carriers purchasing unbundled e ements from an incumbent LEC must pay access charges
for toll cals completed on that incumbent LEC's network. Thus, for example, if acarrier purchases an
unbundled loop, and completes toll calls using its own switch and the unbundled loop, it must pay the
incumbent LEC from which it purchased the loop both the cost of the loop and the carrier common line
charge associated with it.”*’

350. The commenters opposing interexchange carriers use of unbundled dements to provide
interexchange services offer anumber of arguments to support their view. For example, they argue that
section 251(g) means that incumbent LECs must offer exchange access services under the same terms
that they did prior to the passage of the 1996 Act, and the "receipt of compensation” phrase in this
section means that interexchange carriers must continue to pay current access charges until they are
reformed in an access charge rulemaking proceeding.”® They dso argue that the express language of
section 251(i) makes clear that the Commission's section 201 authority to regulate interstate access
chargesis not overridden by section 251(c)(3). They assert that, if we interpret section 251(c)(3) as
dlowing carriers to use unbundled elements to provide interexchange services, then our section 201

34 NYNEX comments at 6, 20-22see also USTA comments at 56-66 (concurring with NY NEX's reasoning).

735 Puerto Rico Tel. comments at 11-14see also USTA reply comments at 6-8; SBC comments at 77-82 (allowing
carriers to use unbundled elements to provide themselves exchange access will result in arbitrage between the price
of unbundled network elements and access charges); PacTel reply at 35-36.

3¢ Bell South comments at 30-31, 60-63, reply at 45-46; Bell Atlantic comments at 8-12; Texas Statewide Tel.
Cooperative, Inc. comments at 16-17; PacTel comments at 78-80; ALLTEL reply at 6-7; Rural Tel. Coalition reply at 7-
11; Ameritech comments at 26, reply at 25; SBC comments at 77-82; PacTel reply at 36;

U S West comments at 59-64, reply at 6-8see also NECA comments at 3-6; GTE comments at 74-79 (carriers using
unbundled network elements to originate and terminate toll services should be required to charge their interexchange
affiliate the same access prices they charge unaffiliated carriers).

37 Bell Atlantic comments at 8-12.

%% See, e.g., Bell South comments at 63-64; Texas Statewide Tel. Cooperative, Inc. comments at 16-17; Bell Atlantic
comments at 8-12; Time Warner comments at 60-63; PacTel comments at 78-80, reply at 36; NECA comments at 3-6,
reply at 5; SBC comments at 77-82see also USTA comments at 5-8; GTE comments at 74-79; U S West comments at
61; ALLTEL reply at 6-7; Rural Tel. Coalition reply at 7-11.
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authority to regulate interstate access charges would be limited, in violation of section 251(i).”° They
further argue that dlowing carriers to use unbundled eements to provide exchange access services to
themsalves, and interexchange services to end users, would be "inconsstent” with the purposes of
section 251, which was designed to promote competition for loca telephone services and was not
intended as a means to evade access charges.™® They further argue that such an interpretation would
transfer control of interstate access charges to the states.”™*

351. SBC, PacTd and GTE argue that the Senate version of the 1996 Act (which was
amended by the Conference Committee) makes clear that section 251 was not intended to supplant the
existing access charge regime.”? PacTd further argues that section 251(c)(3) alows carriersto obtain
unbundled dements to "offer" telecommunications services, but not to receive exchange access
services™ Time Warner contends that none of the provisions of the 1996 Act displace section 201,
which grants the Commission authority to establish access charges.” NECA contends that the
Commission may not change the separations rules that alocate costs between interstate and intrastate
juridictions without a recommendation from the Joint Board and thet it cannot modify or reped
interstate access charge rules without aforma rulemaking. Accordingly, NECA concludes, carriers
must il pay interstate access charges.”” NECA aso argues that, because carriers could offer long
distance services without using unbundled dements, under the "impairment” standard in section
251(d)(2), incumbent L ECs need not provide unbundlied elements to enable carriers to offer
interexchange services.”®

7% BellSouth comments at 63-64; USTA comments at 59-66; NYNEX comments at 9-21; Bell Atlantic comments at 8-
12; Time Warner comments at 60-63; Puerto Rico Tel. comments at 10-14; Texas Statewide Tel. Cooperative, Inc.
comments at 16-17; NECA reply at 5; GTE comments at 74-79; Rural Tel. Coalition reply at 7-11.

40 BellSouth comments at 63-64, reply at 45-46; Bell Atlantic reply at 4-6; Texas Statewide Tel. Cooperative, Inc.
comments at 16-17; Ameritech reply at 25-26; SBC comments at 77-82 (the terms of section 251 relate only to
interconnection between carriers offering local exchange services); Bell Atlantic comments at 8-12; Bay Springs,

al. comments at 16;see also Minnesota Ind. Coalition comments at 34-38 (interexchange service is not an incumbent
L EC exchange service and thus I X Cs should not be allowed to circumvent access charges).

741 BellSouth comments at 63-64; NY NEX comments at 9-21; U S West comments at 59-66; GTE comments at 74-79;
PacTel reply at 36;see also Rural Tel. Coalition reply at 7-11.

2 SBC comments at 77-82; GTE comments at 74-79; PacTel comments at 78-86ee also NECA comments at 3-6.
% pacTel comments at 78-80.

4 Time Warner comments at 60-63.

5 NECA comments at 3-6, reply at 3-7.

"4 NECA reply at 5-6.
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352. SBC a0 argues that alowing carriers to use unbundled elements to provide
interexchange services will decrease the incentives for new entrants to invest in competing facilities. As
aresult, SBC concludes consumers are not likely to benefit because new entrants will price exchange
access sarvicesjust below the levels charged by incumbent LECs. ™ SBC and NECA contend that
section 251(d)(3) presarves the authority of states over intrastate access charges. ™ Bdl Atlantic
contends that Congress could not have intended to overturn the existing access charge regime without
expresdy stating this™  Findly, Bdll Atlantic and Ameritech argue that it would be inappropriate to
dlow carriersto use unbundled dements to provide interexchange services because this would amount
to aflash cut reform of access charges before universal service issues are addressed. They reason that,
snce interstate access charges subsdize loca service prices, to alow access pricing to be circumvented
would prevent incumbent LECs from meeting their universal service obligations and would, thus,
jeopardize current local phone rates.™ The Rurd Telephone Codlition agrees and notes, in particular,
that rura ratepayers could be subject to higher local service rates if interexchange carriers are alowed,
before proceedings regarding access reform and universal service are completed, to bypass access
charges through the purchase of unbundled elements.™*

353. A number of potentia competitors dispute the incumbent LECS arguments. MCl and the
Department of Justice contend that section 251(g) means that the exchange access rules gpplicable to
incumbent L ECs before the 1996 Act was passed continue to apply until the Commission issues
"superseding regulations.”  Citing the Joint Explanatory Statement, they assert that the "superseding
regulations’ referred to are the regulations that the Commission must issue to implement the
requirements of section 251. They argue that if section 251 did not affect some change in the ruleson
access charges, then the "receipt of compensation™ language in section 251(g) would be unnecessary. ™

354. With respect to section 251(i), Cable & Wireless contends that this section merely
preserves the Commission's authority under section 201. According to Cable & Wirdess, this means

"7 SBC reply at 9-11.

48 SBC comments at 77-82; NECA comments at 3-6see also NY NEX comments at 9-21 (allowing carriersto use
unlt_)u_nd;ed elements to provide exchange access services to themselves would preempt state access charge
policies).

7% Bel| Atlantic comments at 8-12;

50 Bell Atlantic comments at 8-12, reply at 4-6; Ameritech reply at 24-26 (prices for exchange access services should
be rebalanced through a direct examination of universal service issuesyee also USTA comments at 61.

> Rural Tel. Coalition reply at 8.

2 DoJ comments at 52-53; MCI comments at 77-84But cf. GTE reply at 39-40 (the argument that section 251(g)
serves to preserve existing access charges until the Commission adopts regulations implementing section 251
deprives section 251(g) of any meaning because there is no need to preserve existing access charges).
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that carriers can obtain originating and terminating access either by purchasing unbundled network
elements under section 251(c)(3) or pursuant to access charge tariffs.”* MCI argues that section
251(i) preserves the Commission's authority to regulate interstate access charges where incumbent
LECs are il providing these services (rather then where new entrants are usng unbundled
eements)™ MCI aso argues that dlowing carriers to use unbundled dements to provide originating
and terminating toll services would not deprive the Commission of authority to set prices for exchange
access sarvices because in this proceeding the Commission will direct the states on how to set prices
for unbundled eements.™®

355. LDDS deniesthat the language of the Senate (as well as House) versons of the 1996 Act
indicate that section 251 was not intended to supplant the existing access charge structure, and points
to the fact that the language in these hills supporting this argument was not included in the find bill as
amended by the Conference Committee.”® MCI and LDDS argue, respectively, that allowing carriers
to use unbundled dements to provide exchange access sarvices is not incongstent with Congress intent
in writing section 251 because Congress intended for the 1996 Act to create asingle set of rules
governing relationships between carriers, ™ and the 1996 Act is dso about diminating inefficient pricing
in tdlecommunications services, including inefficient pricing of current access charges.”™® Frontier
contends that the statutorily-mandated rates that incumbent LECs may charge for unbundled eements
will not be the same as the rates they charge for exchange access services. Frontier argues, however,
that the correct response to thisis not to limit the purposes for which unbundled eements may be used,
but to reform access charge prices to reflect costs.™ Findly, the Ohio Commission and a number of
potentid loca competitors agree with our tentative conclusion that incumbent LECs cannot assess part
69 access charges on top of prices for unbundled network elements because thiswould alow

53 Cable & Wireless comments at 26-32 (arguing same point in connection with section 251(gsge also CompTel
comments at 66.

M CI comments at 77-83.
% .

75 L DDS reply at 32.
*”MCI comments at 77-83.
58| DDSreply at 30-32.

9 Frontier reply at 9-11.
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incumbent LECs to recover feesin excess of codts, in violation of the pricing sandards in section
252.™°

3. Discussion

356. We confirm our tentative concluson in the NPRM that section 251(c)(3) permits
interexchange carriers and al other requesting telecommunications carriers, to purchase unbundled
elements for the purpose of offering exchange access services, or for the purpose of providing
exchange access services to themsealves in order to provide interexchange services to consumers. ™
Although we conclude below that we have discretion under the 1934 Act, as amended by the 1996
Act, to adopt alimited, trangitional plan to address public policy concerns raised by the bypass of
access charges via unbundled eements, we believe that our interpretation of section 251(c)(3) in the
NPRM is compelled by the plain language of the 1996 Act. Aswe observed in the NPRM), section
251(c)(3) provides that requesting telecommunications carriers may seek access to unbundled elements
to provide a "tdlecommunications service," and exchange access and interexchange services are
telecommunications services. Moreover, section 251(c)(3) does not impose redtrictions on the ability
of requesting carriers "to combine such eements in order to provide such telecommunications
servicgg]."®? Thus, we find that there is no statutory basis upon which we could reach a different
conclusion for the long term.

357. We dso confirm our conclusion in the NPRM that, for the reasons discussed below in
section V.J, carriers purchase rights to exclusive use of unbundled loop dements, and thus, asthe
Department of Justice and Sprint observe, such carriers, as apractica matter, will have to provide
whatever services are requested by the customers to whom those loops are dedicated. This means, for
example, that, if there isa single loop dedicated to the premises of a particular cusomer and that
customer requests both local and long distance service, then any interexchange carrier purchasing
access to that customer's loop will have to offer both local and long distance services. That is,
interexchange carriers purchasing unbundled loops will most often not be able to provide solely
interexchange services over those loops.

358. We rgect the argument advanced by a number of incumbent LECsthat section 251(i)
demondtrates that requesting carriers using unbundled € ements must continue to pay access charges.
Section 251(i) provides that nothing in section 251 "shal be congtrued to limit or otherwise affect the

760 Ohio Commission comments at 58; TCC comments at 27-35; Sprint comments at 67-70; M Cl comments at 73; DoJ
comments at 35-47,52-53; CompTel comments at 39; Excel commentsat 4; AT& T reply at 23-24; LDDS reply at 36-38.

1 See NPRM at paras. 159-65.

702 47 U.S.C. § 251(c)(3).

174



Federd Communications Commisson 96-325

Commission's authority under section 201." " We conclude, however, that our authority to set rates
for these servicesis not limited or affected by the ability of carriers to obtain unbundled elements for the
purpose of providing interexchange services. Our authority to regulate interstate access charges
remains unchanged by the 1996 Act. What has potentialy changed is the volume of access services, in
contrast to the number of unbundled elements, interexchange carriers are likely to demand and
incumbent LECs are likely to provide. When interexchange carriers purchase unbundled dements from
incumbents, they are not purchasing exchange access "services" They are purchasing a different
product, and that product is the right to exclusive access or use of an entire dement. Along this same
line of reasoning, we regject the argument that our concluson would place the adminigration of interstate
access charges under the authority of the states. When states set prices for unbundled eements, they
will be setting prices for a different product than "interstate exchange access services™" Our exchange
access rules remain in effect and will il gpply where incumbent LECs retain locd customers and
continue to offer exchange access services to interexchange carriers who do not purchase unbundled
elements, and dso where new entrants resdll locd service. ™

359. We dso rgect the incumbent LECS arguments that language contained in hills that were
not enacted, or legidative history connected to such bills, demonstrates that carriers cannot purchase
access to unbundled eements to provide exchange access services to themselves, for the purpose of
providing long distance services to consumers. The incumbent LECs are arguing in effect, that we
should read into the current statute a limitation on the ability of carriersto use unbundled network
elements, despite the fact that no such limitation survived the Conference Committeg's amendments to
the 1996 Act. We conclude, however, that the language of section 251(c)(3), which provides that
telecommunications carriers may purchase unbundled elementsin order to provide a
telecommunications sarvice™ is not ambiguous. Accordingly, we must interpret it pursuant to its plain
meaning and not by referencing earlier versons of the Satute that were ultimately not adopted by
Congress.

360. Moreover, we do not believe that the Joint Explanatory Statement, which describes the
House and Senate versions of the statute, and the 1996 Act as enacted, compels a different conclusion.
The Joint Explanatory Statement states that the Statute incorporates provisions from the Senate Bill and
the House Amendment in connection with the interconnection mode adopted in section 251.7% It

763 47 U.S.C. § 251().

%4 The application of our exchange access rules in the circumstances described will continue beyond the transition
period described atinfra, Section V1.

765 47 U.S.C. § 251(c)(3).

7% Joint Explanatory Statement at 117-123.

175



Federd Communications Commisson 96-325

notes that the provision in the Senate Bill relating to interconnection did not apply to interconnection
arrangements between local and long distance carriers for the purpose of providing long distance
services.™ Thetext of section 251 of the Senate Bill is consistent with this comment because it Sates
that aloca exchange carrier must offer interconnection to other carriersto dlow such carriersto
provide telephone exchange or exchange access services. ™ The Joint Explanatory Statement,
however, does not describe any redtriction in the House Amendment regarding the ability of carriersto
use unbundled elements to provide long distance service.”  Indeed, the House Amendment specificaly
dates that carriers may obtain access to unbundled elements to offer "a telecommunications service,"
which is not limited to telephone exchange and exchange access sarvices.”° We observe that the
Conference Committee incorporated language from the House Amendment and not the Senate Bill in
describing in section 251(c)(3) the services carriers may offer using unbundled dements. Accordingly,
we do not believe that the Joint Explanatory Statement’s description of the provision in the Senate Bill
controls our interpretation of section 251(c)(3) as enacted.

361. We dso rgect the argument that dlowing carriers to use unbundled elements to provide
originating and terminating toll services is inconsstent with the purposes of the 1996 Act. Congress
intended the 1996 Act to promote competition for not only telephone exchange services and exchange
access sarvices, but aso for toll services. Section 251(b)(3), for example, imposes aduty on LECsto
provide diaing parity for telephone toll service.

362. We disagree with the incumbent LECs which argue that section 251(g) requires
requesting carriers using unbundled elements to continue to pay federal and State access charges
indefinitely. Section 251(g) provides that the federal and state equa access rules gpplicable before
enactment, including the "receipt of compensation,” will continue to gpply after enactment, "until such
redrictions and obligations are explicitly superseded by regulations prescribed by the Commission after
such date of enactment." "™ We bdlieve this provision does not apply to the exchange access "sarvices'
requesting carriers may provide themselves or others after purchasing unbundled elements. Rather, the
primary purpose of section 251(g) isto preserve the right of interexchange carriers to order and receive
exchange access sarvices if such carriers eect not to obtain exchange access through their own facilities
or by means of unbundled dements purchased from an incumbent.

*71d. at 117.

7% 3, 652, 104th Cong., 1st Sess. § 251 (1995).

7% Joint Explanatory Statement at 120-121.

77 4 R. 1555, 104th Cong., 1st. Sess. § 242 (1995).

147 U.S.C. § 251(g).
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363. We affirm our tentative conclusion in the NPRM that, tedecommunications carriers
purchasing unbundled network elements to provide interexchange services or exchange access services
are not required to pay federa or state exchange access charges except as described in section VI,
infra, for atemporary period. Aswe explained inthe NPRM, if we were to require indefinitely
carriers purchasing unbundled dements to dso pay access charges, then incumbent LECs would
recelve compensation in excess of their underlying network costs. This result would be inconsstent
with the pricing standard for unbundled elements st forth in section 252(d)(1).””? In addition, we
believe this concluson is consstent with Congresss overriding goa of promoting efficient competition
for loca telephony services, because it will dlow, in the long term, new entrants using unbundled
elements to compete on the bag's of the economic costs underlying the incumbent LECS networks.
The facilities used to provide exchange access services are the same as those used to provide local
exchange sarvices. We note, however, as discussed below,”” that certain additiond charges are
necessary for a pecific, limited duration to smooth the trangition to a competitive marketplace.

364. We further conclude that when a carrier purchases alocal loop for the purpose of
providing interexchange services or exchange access sarvices, ™ incumbent LECs may not recover the
subscriber line charge (SLC) now paid by end users. The SLC recovers the portion of loop costs
alocated to the interstate jurisdiction, but as discussed in Section 11.C, supra, we conclude that the
1996 Act creates anew jurisdictional regime outside of the current separations process. The
unbundled loop charges paid by new entrants under section 251(c)(3) will therefore recover the
unseparated cost of the loop, including the interstate component now recovered through the SLC. If
end users or carriers purchasing access to loca loops were required to pay the SLC in this Stuation,
LECswould enjoy double recovery, and the effective price of unbundled loops would exceed the cost-
based levels required under section 251(d)(1).

365. Findly, we have consdered the economic impact on smal incumbent LECs of our
conclusion that carriers purchasing access to unbundled network elements to provide interexchange or
exchange access services are not required to pay federal or state access charges, except as described

72 Seeinfra, Section VII. We also note that where new entrants purchase access to unbundled network elements to
provide exchange access services, whether or not they are also offering toll services through such elements, the new
entrants may assess exchange access chargesto I X Cs originating or terminating toll calls on those elements. In
these circumstances, incumbent L ECs may not assess exchange access charges to such | X Cs because the new
entrants, rather than the incumbents, will be providing exchange access services, and to allow otherwise would
permit incumbent L ECs to receive compensation in excess of network costsin violation of the pricing standard in
section 252(d). See47 U.S.C. § 252. We further note, however, that in these same circumstances the new entrant
purchasing access to an unbundled switch element must pay to the incumbent LEC the chargesincluded in the
transitional mechanism, describednfra, at Section VI, for atemporary period.

73 Seeinfra, Section V11, discussing an interim mechanism addressing near-term access charge bypass.

74 As discussed atinfra, Section VIII,adifferent result will occur when interconnecting carriers purchase L EC retail
services at wholesale rates under section 251(c)(4).
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in Section VI, infra, for atemporary period. For example, the Rura Telephone Codlition argues that
rura ratepayers could be subject to higher local service ratesif interexchange carriers are dlowed to
bypass access charges through the purchase of unbundled €lements before proceedings regarding
access reform and universal service are completed. We rgect the Rurd Telephone Coadlition's
argument, however, because our rules, as discussed in Section VI, infra, provide for alimited,
trangitiona plan to address public policy concerns raised by the bypass of access charges through
unbundled network eements.

J. Specific Unbundling Requirements

366. Having interpreted the standards set forth in the 1996 Act for the unbundling of network
elements, we now apply those standards to incumbent LECs networks. Based on the information
developed in this proceeding, we require incumbent L ECs to provide unbundled access to local 1oops,
network interface devices, locd and tandem switching capability, interoffice tranamisson facilities,
sgnaling and cal-related databases, operations support systems functions, and operator services and
directory assistance facilities, as described below. These network eements represent a minimum set of
elements that must be unbundled by incumbent LECs. State commissions, as previoudy noted, are free
to prescribe additionad dements, and parties may agree on additiond network eementsin the voluntary
negotiation process.

1. L ocal L oops
a. Background

367. Inthe NPRM, we tentatively concluded that incumbent L ECs should be required to
unbundle locd loops. We sought comment on appropriate requirements for loop unbundling that would
promote entry and build upon exigting sate initiatives, and whether we should adopt specific
provisoning requirements for loop unbundling. We aso sought comment on our tentative concluson
that incumbent LECs should make available as individua network eements various subloop eements
such as the feeder, digtribution, and concentration equipment.

b. Comments

368. Virtudly al partiesthat discussloca loop unbundling support the NPRM's tentative
conclusion that the local loop is a network eement that should be unbundled.”” These commenters

" Seg, e.g., Bell Atlantic comments at 22; ACTA comments at 23; LCI comments at 17; Comcast comments at 20;
Matanuska Tel. at 2; ACSI comments at 35; CompTel comments at 30; Illinois Commission comments at 39; U S West
comments at 47; Ameritech comments at 36; District of Columbia Commission at 23; Time Warner comments at 44-45;
ALTS comments at 26; TIA comments at 9; Sprint comments at 30; NCTA comments at 37; Matanuska Tel.
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assert that unbundling local loops is consistent with congressiond intent,””® and that doing o is
technicaly feasble.””” In addition, a number of state commissions note that they dready require
incumbent LECs to unbundle local loops.”® In support of loop unbundling, several commenters cite
ongoing unbundled loop arrangements between incumbent LECs and competing providers.””® MFS
assarts that the local 1oop is the most formidable entry barrier to the local exchange market and hasthe
strongest bottleneck characteritics of any network element.”™®

369. Thereis disagreement, however, over how theloca loop should be defined. Some
commenters recommend a definition that would encompass the basic loop facilities and would not
attempt to delineate all loop technologies.” Parties that favor abroad definition of local loop suggest
some vaiaion on the following: the communications path between the main digribution frame (MDF)
in the centrd office and the network interface device (NID) at the customer premises.”®? USTA,
PacTd, and BdlSouth contend that such a definition complies with the 1996 Act and alows private
negotiations to address the specific network architectures of incumbent LECs and the needs of the
particular requesting carriers.”™

comments at 2;but see GTE comments at 33 (“there isno evident need for FCC intervention. Several states are
already addressing such matters. .. Moreover, because several carriers are already providing unbundled loops
pursuant to state requirements, FCC action is not necessary to assure progress by states'").

7% See, e.g., Hyperion comments at 18; District of Columbia Commission comments at 23; Ameritech comments at 35;
NTIA reply at 9-10; SNET comments at 22-23; MFS comments at 42; ACSI comments at 35.

" See, e.g., Citizens Utilities comments at 15; PacTel reply at 18; New Y ork Commission comments at 26; SBA
comments at 13-14; TIA comments at 9; Texas Commission commentsat 9, 17; ACSI comments at 35; NYNEX
comments at 64-65; MCI comments at 29; GTE reply at 18. AT&T, for example, asserts that tariffs filed by Ameritech,
SNET, NYNEX, SBC, and Bell Atlantic permit the interconnection of a competitor's switch to the incumbent LEC's
loop. Letter from Betsy Brady and Bruce Cox, AT& T, to Regina Keeney, Chief, Common Carrier Bureau, FCC, Mar.
21,1996 (AT& TMarch 21 L ettel) at 18.

8 See, e.g., Alabama Commission comments at 18; Texas Commission comments at 17; Arizona Commission
comments, Exhibit V at 8; New Y ork Commission comments at 26; Oklahoma Commission comments, Attachment A at
13; lowa Commission comments, Attachment B at 4.

7 See, e.g., PacTel comments at 52 (noting that it has an agreement to provide M FS with unbundled loops);
Ameritech comments at 36 (by the end of 1996, over 45,000 of its unbundled loops will be used by interconnecti_nfq
carriers); Frontier comments at 14 (Rochester Telephoneis currently providing unbundled loops pursuant to tariff.)

80 MFS comments at 42;accord M Cl comments at 29; IDCMA reply at 10; Ameritech comments at 35; MECA
comments at 38; CompTel comments at 30; ALTS comments at 26.

81 USTA comments at 29; U S West comments at 47; Wyoming Commission comments at 24; PacTel comments at
52-53; Bell South comments at 37 n.82; Sprint comments at 30.

82 SWest comments at 47; Teleport comments at 35-36; MECA comments at 28; Ameritech comments at 36;
NYNEX comments at 62 n.123; Frontier comments at 14; USTA comments at 29.

78 USTA comments at 29; PacTel comments at 52-53; Bell South comments at 37-38.
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370. Other commenters support a definition of the local loop that would require incumbent
LECsto provide, where facilities exist or can be upgraded, five categories of loca loops. 2-wire
voice-grade analog lines, 2-wire Integrated Services Digita Network (ISDN) lines, 2-wire High-Bit-
Rate Digita Subscriber Lines (HDSL), 4-wireHDSL, and 4-wire DS-1 lines. ™ These parties argue
that guidance from the Commission on specific loop categories will minimize complex and resource-
intensive digputes between incumbent LECs and requesting carriers by avoiding disagreements over
whether a particular loop functiondity qudifiesasa"loop."™® ITIC contends that the ability of new
entrants to provide various digital loop functions, in competition with the incumbent LEC, islikely to
dimulate entry by small entities.”

371. Connecticut and Texas have established different definitions of unbundied loca loop
functiondity. The Connecticut Department of Public Utility Control has ordered SNET to unbundle 2-
wire voice-grade links, 2-wire ISDN links, and 4-wire DS-1 links.”®" The Texas Commission hasa
amilar definition, but specificaly excludes DS1, DS3, and fiber loops interfacing with SONET, which
the Texas Commission notes can be purchased as private line sarvices. ™ Ciriticizing the gpproach
taken by the Texas Commission, ACSI and Intermedia argue that DS1 and DS3-level loops, aswell as
andog voice and ISDN loops, should be considered unbundled loops.™

372. Potentid loca competitors contend that an incumbent LEC should be required to modify
an exigting loop when arequesting carrier seeks to provide a particular type of loop capability thet is
not technicaly feasible under the loop's existing architecture.” MFS notes that an incumbent LEC
typicaly will take the steps necessary to provide a particular loop functionality, such asISDN, to a
customer when that customer’'s existing loop is incapable of supporting the requested functiondity. ™

8¢ MFS comments at 43-44; GST comments at 21-22; ALTS comments at 2But see Bell Atlantic reply at 10 (HDSL
links are actually subloop elements and should only be available through abona fide request process).

85 MFS comments at 42; GST comments at 20; Intermedia comments at 10.

| TIC comments at 7-8.

87 Connecticut Commission comments, Att. B at 2.

"®® Texas Commission comments at 17-18.

89 ACSI comments, Attachment 1 at 2-3; Intermedia comments at 10.

0 AT&T comments at 29-30; MFS comments at 43; ALTS comments at 27; GST comments at 21.

1 MFS comments at 43.
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Therefore, MFS and GST propose that the loop types available to requesting carriers should match
those made available by the incumbent LEC to end-user customers within the same geographic area. ™

373. A number of potential local competitors request that the Commission adopt specific
requirements governing loop unbundling. MFS and GST recommend adoption of arule that would
establish five minutes as the sandard interruption interva during which a cusomer'sloop is
disconnected from the incumbent LEC's switch and reconnected to a competitor's switch. ™ Opposing
MFSs proposed five-minute loop-cutover requirement, GTE argues that the process smply may take
longer than five minutes, and that the cutover interval should be addressed through negotiations. ™
Intermedia and Teleport complain that incumbent LECs have abused their control over intra-office
cables that connect unbundled loops to the competitor's collocated equipment, and they ask that the
Commission prohibit such practices.” A number of potentia local competitors request that the
Commission specificaly require incumbent LECs to provide unbundled loops even when the LEC uses
an integrated digita loop carrier (IDLC)™® to ddliver a particular loop to the centra office. These
parties argue that the incumbent LEC could either move the requested loop from the IDLC to another
loop carrier, or could employ demultiplexing equipment a the central office. ™’

374. Subloop unbundling. Commenters disagree over the Commission's tentative concluson
to identify subloop components as individua network eements. Parties that support a national subloop
unbundling requirement argue that subloop unbundling is technicaly feasible and will enhance
competition by alowing a competitor to purchase from the incumbent only those loop facilities that it
cannot provide itsalf.”® These parties identify the feeder, distribution, and feeder/distribution interface

2 MFS comments at 44;accord NYNEX comments at 64.

™ MFS comments at 45; GST comments at 22-23.

¢ GTE reply at 18-19, n.32.

95 |ntermedia comments at 8-9; Teleport comments at 36-37.

7 An IDLC carries aggregated loop traffic from the point of concentration in the LEC's loop facilities directly into the
switch viaamultiplexed circuit.

7 MFS comments at 45-46 n.58; AT& T reply at 12; GST comments at 23; MCI reply at 30.

8 |_CI comments at 17; M Cl comments at 16; ACSI comments at 38-39; TCC comments at 35-37; AT& T comments at
1; Tel ecommunications Resellers Assn comments at 34see also ACSI reply at 17 Acg(ledplans to deploy switches
and fiber rings that would replace the incumbent L EC's feeder plant, but would still need access to the incumbent
LEC'sloop distribution and, occasionally, loop concentration and multiplexing functionality).
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as the appropriate subloop elements.”™ Some parties would add to those components the network
interface device, which, in most gates, is the demarcation point between incumbent LECs outsde plant
and customers insde wiring.?® AT&T and MCI contend that the feeder, FDI, and distribution
segments of the local loop perform different functions and are, therefore, logicaly separable.® ACS
asserts that, just as different loop architectures have not prevented states from unbundling local loops,
different subloop architectures should not prevent subloop unbundling.?® ITIC, ITAA and Compaq
assart that subloop unbundling will facilitate the provison of high capacity loop functions and lead to
innovative new data services.®® SBA contends that subloop unbundling will facilitate entry by small
businesses by dlowing them to begin competing in smaler markets, and by minimizing the number of
unnecessary elements they would need to purchase.®

375. Incumbent LECs argue that subloop unbundling is not critical for potential competitors
to enter the local exchange market.? Bdl Atlantic and GTE note that the comments of parties
congdered to be potential beneficiaries of subloop unbundling, such as cable operators and CAPs,
express little interest in obtaining subloop dements®® In addition, Bell Atlantic, Ameritech,and U S
Wes clam that every state commission that has examined the possibility of requiring subloop
unbundling has rgjected it.%” Ameritech notes that no competitor has used the bona fide request

99 See, e.g., ACSI comments at 36-37 AT& T comments at 19; TIA comments at 11-12; Cable & Wireless comments at
19; ACTA commentsat 19; IDCMA reply at 12-13. Other carriers seek accessto digital loop carriers and analog
cross-connects. MCI comments at 29; ACTA comments at 29; LCI commentsat 17; TCC comments at 37.

800 See, e.g., MCIl comments at 16; IDCMA reply at 12; ACTA comments at 19; GCI comments at 12; LDDS comments
at 41-42; MFS comments at 43 n.54; TCC comments at 36; Telecommunications Resellers Assn comments at 33; LCI
commentsat 17.

8L AT&T comments at 19; MCl comments at 16. According to M Cl, the connection is made via a patch panel, where
acompetitor could easily interconnect its own feeder facilities.

82 ACSI reply at 14.

893 |_etter from Colleen Boothby, Levine, Blaszak, Block & Boothby (on behalf of the Information Technology
Industry Council's FCC Working Group), to William F. Caton, Secretary, FCC, July 16, 1996 (ITIC July E& Parte);

L etter from Joseph Markoski, Squire, Sanders & Dempsey (on behalf of the Information Technology A ssociation of
America) to William F. Caton, Secretary, FCC, July 22, 1996 (ITAA July 18x Parte), Letter from Robert Stearns,
Senior Vice President, Compag Computer Corporation, to Susan Ness, Commissioner, FCC, July 23, 1996 (Compaq
July 23 Ex Parte), Letter from Dhruv Khanna, Senior Communications Attorney, Intel Corporation, to Reed Hundt,
Chairman, FCC, July 25, 1996 (Intel July 2%=x Parte).

%% SBA comments at 14.
895 See, e.g, NYNEX reply at 30; Bell Atlantic reply at 10; Ameritech commentsat 17; SBC reply at 21.
8% Bell Atlantic reply at 10; GTE reply at 19-20.

87 Bell Atlantic comments at 24; Ameritech reply at 14-15; U S West comments at 50 n.109.
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process that Illinois made available over ayear ago for subloop unbundling requests.®® Ameritech aso
points out that MFS did not demand subloop unbundling in its recent interconnection agreement with
Ameritech®® Rura Teephone Cadition and GVNW contend that subloop unbundling could be
particularly burdensome to smaller LECs whose networks were not designed for this type of access.®°

376. A mgority of commenters, particularly incumbent LECs, argue that subloop unbundling is
best addressed in the context of specific requests by competing carriers® AT& T suggests that the
Commission could declare that subloop eements are network elements under section 251(c)(3), but
not require them to be tariffed until the incumbent LEC receives arequest for such dements.®2
Incumbent LECs dso argue that subloop unbundling raises significant technica issues, and explain in
detail many of the complexitiesinvolved.®™® In addition, Sprint and severa incumbent LECs maintain
that subloop unbundling would raise difficult adminigrative questions, such as the tracking, pricing,
billing, maintenance and repair of subdements®* Various parties assert that the costs to reengineer
parts of the loop and develop operationd support systems for subloop eements will raise the price of
subloop dements to prohibitively high levels.®

C. Discussion

8% Ameritech comments at 38 n.62.
8% Ameritech reply at 17.
80 Rural Tel. Coalition comments at 32; GVNW comments at 26-27.

811 Bell Atlantic comments at 22; Mass. Commission comments at 7; Cincinnati Bell reply at 7; NTIA reply at 10; GTE
comments at 34; NYNEX comments at 67-68; Ameritech comments at 41-42; USTA comments at 32; BellSouth
comments at 39 n.85; SBrint comments at 32see also Ameritech reply at 17 (some types of subloop unbundling may
be technically feasible but are difficult to identify in the absence of specific requests).

#2 AT&T reply at 17.

83 |_etter from Sandra W agner, Director - Federal Regulatory, SBC Communications, to William F. Caton, Acting
Secretary, FCC, June 4, 1996 (SBC June £x Parte); see alsoPacTel reply at 18 (access at the NID would require
incumbent LECs to construct a separate NID for use by the requesting carrier to preserve network security and
KIlJI%thmer privacy); Ameritech reply at 19 (NID unbundling ignores function of "overvoltage protection" provided by

814 Sprint comments at 30-31; GTE comments at 33-34; NY NEX comments at 68-69; Bell Atlantic commentsat 24; U S
West comments at 50-51; BellSouth comments at 39; Ameritech comments at 41.

#% GTE comments, Attachment 1 at 1; Sprint comments at 32; U S West reply at 25; NYNEX comments at 8@g also
Ameritech comments, Attachment 1 at 4 (service activation cost for subloop elements would be 53 percent higher
than for activation of an unbundled loop).
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377. We conclude that incumbent LECs must provide local loops on an unbundled basisto
requesting carriers. We note that the Joint Explanatory Statement lists loca loops as an example of an
unbundled network eement.?® As discussed below, the record demonstrates that it is technically
feasible for incumbent LECs to provide access to unbundled local 1oops, and that such accessis critica
to encouraging market entry. Further, the competitive checklist contained in section 271 requires
BOCsto offer unbundled loops separate from switching as a precondition to entry into the in-region,
interLATA services market.®"’

378. Requiring incumbent L ECs to make available unbundled loca loops will facilitate market
entry and improve consumer welfare. Without access to unbundled local loops, new entrants would
need to invest immediately in duplicative facilities in order to compete for cusomers. Such invesment
and building would likely delay market entry and postpone the benefits of local telephone competition
for consumers. Moreover, without access to unbundled loops, new entrants would be required to
make alargeinitia sunk investment in loop facilities before they had a customer base large enough to
judtify such an expenditure.®® Thiswould increase the risk of entry and raise the new entrant's cost of
capitd. By contragt, the ability of a new entrant to purchase unbundled loops from the incumbent LEC
dlows the new entrant to build facilities gradualy, and to deploy loops for its cusomers where it is
efficient to do s0. Moreover, in Some aress, the most efficient means of providing competing service
may be through the use of unbundled loops. In such cases, preventing access to unbundled loops
would ether discourage a potentia competitor from entering the market in that area, thereby denying
those consumers the benefits of competition, or cause the competitor to construct unnecessarily
duplicative facilities, thereby misdlocating societal resources.

379. Section 251(c)(3) requiresincumbent LECs to provide access to unbundled elements "a
any technicaly feasible point."®*° The vast mgority of commenters, induding incumbent LECs, agree
with our tentative conclusion that it is technicdly feasible to provide access to unbundled local loops,®®
and anumber of commentersidentify the main digtribution frame in aLEC centrd office asan

818 Joint Explanatory Statement at 116.
817 47 U.S.C. § 271(c)(2)(B).

818 As of year end 1995, Class A carriers reported $268 billion of total plant in service, of which $229 billion was
classified as network plant. Local loop plant comprises approximately $109 billion of total plant in service, which
represents 41 percent of total plant in service and 48 percent of network planSee 1995 ARMIS Report 43-04.

819 47 U.S.C. § 251(c)(3).

820 See, e.g., PacTel reply at 18; New Y ork Commission comments at 26; SBA comments at 13-14; TIA commentsat 9;
GTE reply at 18; NYNEX comments at 64-65.
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appropriate access point.#* Moreover, access to unbundled loopsis currently provided by several
LECs pursuant to state unbundling requirements.®? Thus, we conclude thet it is technicdly feasible for
incumbent LECs to provide access to unbundled local loops at, for example, a centra office didtribution
frame.

380. We further conclude that the loca loop element should be defined as atransmisson
facility between adidribution frame, or its equivaent, in an incumbent LEC centrd office, and the
network interface device at the customer premises. This definition includes, for example, two-wire and
four-wire analog voice-grade loops, and two-wire and four-wire loops that are conditioned to transmit
the digital Sgnals needed to provide sarvices such asISDN, ADSL, HDSL, and DS1-level sgnals.®®
We note that a number of parties proposed definitions of the local loop that encompassed some or all
of these loop types®*  In addition, we agree with ITIC that the ability to offer various digital loop
functions in competition with incumbent LECs may be particularly beneficid to small entities by alowing
them to serve niche markets.®®

381. Incumbent LECs are required to provide access to these transmission facilities only to the
extent technicdly feasble. That is, if it is not technicadly feasible to condition aloop facility to support a
particular functiondlity, the incumbent LEC need not provide unbundled access to that loop so
conditioned. For example, aloca loop that exceeds the maximum length alowable for the provison of
ahigh-bit-rate digital service could not feasibly be conditioned for such sarvice.®® Such a situation may
necessitate a request for subloop dements.® Neverthdess, section 251(c)(3) does not limit the types

! See, e.g, Bell Atlantic comments, Albers Attachment at 6-8; Ameritech comments at 36.

%2 See, e.g., Ameritech comments at 36 (by the end of 1996, over 45,000 of its unbundled loops will be used by
interconnecting carriers); Frontier comments at 14 (Rochester Telephone is currently providing unbundled loops
pursuant to tariff);see also Alabama Commission Comments at 18; Texas Commission commentsat 17; New Y ork
Commission comments at 26; Arizona Commission comments, Exh. V at 8.

823 1SDN (Integrated Services Digital Network) at the Basic Rate Interface level permits the transmission of digital
signals over the loop at the rate of 144 kbps, which provides two standard 64 kbps voice or data channels and a 16
kbps data channel. ISDN at the Primary Rate Interface permits 23 standard 64 kbps channels plus one 16 kbps data
channel. ADSL (Asynchronous Digital Subscriber Line) is atransmission path that facilitates 6

Mbps digital signal downstream and 640 kbps digital signal upstream, while simultaneously carrying an analog voice
signal. Two-wire HDSL (High-bit-rate Digital Subscriber Line) permits the transmission of a 768 kbps digital signal
over a copper loop, while four-wire HDSL allows the transmission of 1.544 Mbps over two two-wire pairs.

824 See, e.g, MFS comments at 43-44; ALTS comments at 27; GST comments at 21-22; ACSI comments, Att. 1 at 2.
85 T1C comments at 7-8.

826 Such loop conditioning may involve removing load coils or bridged taps that interfere with the transmission of
digital signals.

827 See, e.g., Bell Atlantic reply at 10 n.11.
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of telecommunications services that competitors may provide over unbundled e ements to those offered
by the incumbent LEC.

382. Our definition of loops will in some ingtances require the incumbent LEC to take
affirmative steps to condition exigting loop facilities to enable requesting carriers to provide services not
currently provided over such fecilities. For example, if a competitor seeksto provide a digital loop
functiondity, such as ADSL, and the loop is not currently conditioned to carry digita Sgnals, but it is
technicaly feasble to condition the facility, the incumbent LEC must condition the loop to permit the
transmission of digital Sgnas. Thus, we rgect BellSouth's position that requesting carriers "take the
LEC networks as they find them" with repect to unbundled network eements.®® As discussed above,
some modification of incumbent LEC facilities, such as loop conditioning, is encompassed within the
duty imposed by section 251(c)(3).2* The requesting carrier would, however, bear the cost of
compensating the incumbent LEC for such conditioning.®*

383. We further conclude that incumbent LECs must provide competitors with access to
unbundled loops regardiess of whether the incumbent LEC uses integrated digital 1oop carrier
technology, or smilar remote concentration devices, for the particular loop sought by the competitor.
IDLC technology dlows a carrier to aggregate and multiplex loop traffic a a remote concentration
point and to ddliver that multiplexed traffic directly into the switch without first demultiplexing the
individud loops. If we did not require incumbent LECs to unbundle IDL C-ddlivered loops, end users
served by such technologies would not have the same choice of competing providers as end users
served by other loop types. Further, such an exception would encourage incumbent LECs to "hide"
loops from competitors through the use of IDLC technology.

384. Wefind that it istechnically feasible to unbundle IDL C-ddlivered loops. Oneway to
unbundle an individua loop from an IDLC isto use a demultiplexer to separate the unbundled loop(s)
prior to connecting the remaining loops to the switch. Commenters identify a number of other methods
for separating out individua loops from IDL C fadilities, including methods that do not require
demultiplexing®* Again, the costs associated with these mechanisms will be recovered from requesting
carriers.

828 Bel|South comments at 39.

829 See supraSection 1V.D, interpreting the term “technically feasible."See also M FS comments at 43 (arguing that
incumbent L ECs condition loops in order to provide particular digital loop functionalitiesto their customers).

830 See supra Section VI, discussing the recovery of costs under section 252(d)(1).

81 Under more recent standards for IDL C facilities, a competitor's loop traffic could be separated from the incumbent
LEC'sloop traffic without the use of multiplexersSee, e.g., MCl comments at 30 (IDL C loops can be moved onto
other loop carrier links, or alternatively, can be removed from the mulitiplexed signal through "hair pinning").
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385. We decline to define aloop dement in functiona terms, rather than in terms of the facility
itself. Some parties advocate defining aloop element as merdly a functiond piece of a shared facility,
similar to capacity purchased on a shared transport trunk.®*? According to these parties, this definition
would enable an 1XC to purchase aloop dement solely for purposes of providing interexchange
sarvice. While such a definition, based on the types of traffic provided over afacility, may alow for the
separation of costs for afacility dedicated to one end user, we conclude that such treatment is
ingppropriate. Giving competing providers exclusve control over network facilities dedicated to
particular end users provides such carriers the maximum flexibility to offer new servicesto such end
users. In contrast, adefinition of aloop element that alows smultaneous access to the loop facility
would preclude the provison of certain servicesin favor of others. For example, carriers wishing to
provide solely voice-grade service over aloop would preclude another carrier's provison of a digital
service, such asISDN or ADSL, over that same loop.®® We note that these two types of services
could be provided by different carriers over, for example, separate two-wire loop eements to the same
end user.

386. Incumbent LECs must provide cross-connect facilities, for example, between an
unbundled loop and a requesting carrier's collocated equipment, in order to provide access to that loop.
Aswe conclude in section 1V .D, above, an incumbent LEC must take the steps necessary to dlow a
competitor to combine its own facilities with the incumbent LEC's unbundled network dements. We
highlight this requirement for unbundled loops because of dlegations by competitive providers that
incumbent L ECs have imposed unreasonable rates, terms, and conditions for such cross-connect
facilitiesin the past.®* Incumbent LECs may recover the cost of providing such facilities in accordance
with our rules on the cogts of interconnection and unbundling. Chargesfor dl such facilities must meet
the cost-based standard provided in section 252(d)(1), and the terms and conditions of providing these
facilities must be reasonable and nondiscriminatory under section 251(c)(3).

387. At thistime, we decline to adopt additiona terms and conditions, such as the five-minute
loop cutover requirement proposed by MFS, for loop provisoning. We agree with commenters who
contend that the provisoning of unbundled loca loops must be subject to close scrutiny to ensure that
incumbent LECs do not delay loop cutover or otherwise complicate the acquisition of loops by a
competitor. We conclude, however, that the rules we adopt in the Access to Unbundled Network
Elements section that require nondiscriminatory terms and conditions for provisoning, billing, testing,

832 See, e.g., Cable & Wireless comments at 26-27; ACTA commentsat 17.

*% Digital services such asISDN and ADSL occupy the same frequency spectrum on aloop as ordinary voice-grade
Services.

84 |ntermedia comments at 8-9; Teleport comments at 36-37.
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and repair of unbundled ements, and the availahility of eectronic ordering systems, adequately
address these concerns. We will continue to review and revise our rules in this area as necessary.

388. Section 251(d)(2)(A) requires the Commission to consder whether "access to such
network elements as are proprigtary in nature is necessary."®* Mogt parties did not identify any
proprietary concerns associated with providing unbundlied accessto locd loops. Ericsson notes that
some "active' loop equipment, such as channel banks and remote termina equipment, is often
proprietary in nature, and that manufacturers would require time to modify such equipment to create
end-to-end network compeatibility on anationd basis.®® Ericsson does not contend, however, that any
proprietary information would be reveded if loops using such equipment were unbundled, or that use of
such equipment should prevent loop unbundling in generd.®’ Thus, we conclude that loop eements
are, in generd, not proprietary in nature under our interpretation of section 251(d)(2)(A). Evenif loop
elements were proprietary in nature, however, Ericsson does not meet the second consideration in our
section 251(d)(2)(A) standard, which requires a showing that a new entrant can offer the proposed
telecommunications service through the use of other, nonproprietary dementsin the incumbent LEC's
network.®®  Ericsson merely contends that manufacturers may need time to establish compatibility
between its proprietary equipment and equipment of other manufacturers.®® Therefore, we find that
Ericsson's concerns do not justify withholding unbundled loops from requesting carriers pursuant to
section 251(d)(2)(A).

389. Section 251(d)(2)(B) directs the Commission to consder whether “the failure to provide
access to such network elements would impair the ability of the telecommunications carrier seeking
access to provide the servicesthat it seeksto offer."®° We have interpreted the term “impair” to mean
ether increased cost or decreased service qudity that would result from using network eements of the
incumbent LEC other than the one sought.2* Commenters do not identify aternative facilities that
would fulfill requesting carriers need for transamisson between the centra office and the customer

83547 U.S.C. § 251(d)(2)(A).
836 Ericsson comments at 4.

837 Ericsson's comments were in response to a question in the NPRM seeking comment on the need to accommodate
new loop technologies or services. Ericsson comments at 4.

%% See supraSection V .E.3.
839 Ericsson comments at 4-5.
890 47 U.S.C. § 251(d)(2)(B).

841 See supraSection V.E.3.
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premises at the same cost and same quality of service. Accordingly, we conclude that competitors
ability to provide telephone exchange, exchange access, or other telecommunications services would be
sgnificantly impaired if they did not have the opportunity to purchase unbundled loops from incumbent
LECs.

390. Asagenerd matter, we believe that subloop unbundling could give competitors flexibility
in deploying some portions of loop facilities, while relying on the incumbent LEC's facilities where
convenient. For example, acompetitor may seek to minimize its reliance on the LEC's facilities by
combining its own feeder plant with the incumbent LEC's distribution plant. In addition, some high
bandwidth services, such as ADSL, cannot be provided over long loop lengths. ITIC, Compaqg, and
Intel assart that subloop unbundling would lead to innovative new data sarvices.®® In these Situations,
carriers would need access a points aong the loop closer to the customer premises. The record
presents evidence primarily of logistical, rather than technical, impediments to subloop unbundling.
Severa LECsand USTA, for example, assert that incumbent LECs would need to create databases
for identifying, provisioning, and hilling for subloop dements®® Further, incumbent LECs argue that
there is insufficient space at certain possible subloop interconnection points.?*® We note that these
concerns do not represent "technical” consderations under our interpretation of the term "technicaly
feasble"®

391. Nonetheless, we decline at thistime to identify the feeder, feeder/distribution interface
(FDI), and digtribution components of the loop asindividua network elements. We find that
proponents of subloop unbundling do not address certain technicd issues raised by incumbent LECs
concerning subloop unbundling. Incumbent LECs contend that access by a competitor's personnel to
loop equipment necessary to provide subloop elements, such asthe FDI, raise network reigbility

%2 Subloop unbundling could have network efficiency advantages aswell. One party notes that subloop
unbundling could allow packetized data traffic to be shifted to a data network, rather than flowing through the
circuit-switched network portions of the public switched networlSee ITIC July 16 Ex Parte

83 ITIC July 16Ex Parte, ITAA July 22Ex Parte, Compag July 23Ex Parte, Intel July 25Ex Parte ITAA contends
that subloop unbundling would allow data and other traffic to be routed before it reaches an incumbent LEC's central
office switch. Accordingto ITAA, such routing would moot incumbent LECs' argument that traffic from the Internet
and other on-line servicesis negatively impacting their switches. ITAA July 19x Parte

844 See, e.g., Sprint comments at 30-31; GTE comments at 33-34; NY NEX comments at 68-69; Bell Atlantic comments
at %4 (gll[ di§cussing avariety of tracking, billing, and maintenance issues that would be raised by subloop
unbundling).

845 USTA comments at 31; NYNEX comments at 69; Ameritech comments at 41; Bell South comments at 39; U S West
comments at 50.

846 Bell Atlantic comments at 24; SBC comments at 38; NY NEX comments at 66.

847 See supra Section 1V.D.
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concerns for customers served through that FDI.8#® SBC, for example, asserts that access to itsloop
concentration points by competitors would increase the risk of error by a competitor's technicians that
may disrupt service to customers of one or both carriers®® U S West contends that the potential for
poor technica implementation of subloop interconnection and the lack of overall repongbility for loop
performanceis very likely to degrade overal service quality.®® Proponents of subloop unbundling do
not adequately respond to these arguments by incumbent LECs. As discussed above, we have
determined that we must take into account specific, demondtrable clams regarding network religbility in
determining whether to identify any particular component as an dement that must be unbundled.
Therefore, we believe that, at this stage, based on the current record evidence, the technica feasibility
of subloop unbundling is best addressed at the State level on a case-by-case basis at thistime.®*
Information developed by the parties in the context of a pecific request for subloop unbundling will
provide a useful framework for addressing the loop maintenance and network reiability matters that we
have identified. Based on actions taken by the states or other future developments, and on the
importance of subloop unbundling in light of technological advancements, we intend to revisit the
gpecific issue of subloop unbundling sometime in 1997.

392. We require incumbent L ECs to offer unbundled access to the network interface device
(NID),*? asanetwork eement, as described below. When acompetitor deploysits own loops, the
competitor must be able to connect its loops to customers insde wiring in order to provide competing
service, especidly in multi-tenant buildings. In many cases, ingde wiring is connected to the incumbent
LEC'sloop plant a the NID. In order to provide service, a competitor must have accessto this
facility. Therefore, we conclude that a requesting carrier is entitled to connect its loops, viaiits own
NID, to theincumbent LEC's NID.®3

393. Pursuant to section 251(c)(3), we find that this arrangement clearly istechnicaly feasible.
Ameritech notes that it currently maintains such connections with competitors that have deployed ther

848 BellSouth comments at 39; NY NEX comments at 66; SBC comments at 39; U S West comments at 52 n.113; PacTel
comments at 18.

849 SBC comments at 39.
850 U SWest comments at 52 n.113.

851 V\/_?j encourage states to pursue subloop unbundling in response to requests for subloop elements by competing
providers.

#2The NID is a cross-connect device used to connect loop facilities to inside wiring.

8% We emphasize that access to inside wiring through the incumbent LEC's NID does not entitle a competitor to
deliver itsloop facilities into a building without the permission of the building owner. Similarly, accessto an
incumbent LEC's NID does not entitle the competitor to the riser and lateral cables between the NID and individual
units within the building, which may be owned or controlled, for example, by the premises owner.
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own loop facilities®™* Thisis persuasive evidence that unbundled access at the NID, in this manner,
does not raise network reliability concerns. Under section 251(d)(2)(A), the record contains no
evidence of proprietary concerns with unbundled accessto the NID. In addition, under our
interpretation of the "impair" test of section 251(d)(2)(B), commenters do not contend that new entrants
could obtain the same functionaity at the same cost and service quality through other network eements
of the incumbent LEC. Moreover, the record indicates that certain network architectures used by new
entrants, such as fiber rings, can most efficiently connect end users to the new entrant's switching office
without use of the incumbent LEC's fadilities®™® Thus, we conclude that the unavailability of accessto
incumbent LECs NIDswould impair the ability of carriers deploying their own loops to provide
sarvice. Further, we believe that unbundled access to the NID will facilitate entry strategies premised
on the deployment of loops. Asdiscussed in section V11, above, the new entrant bears the costs
connecting its NID to the incumbent LEC's NID.

394. We do not require an incumbent LEC to permit anew entrant to connect its loops
directly to the incumbent LEC'sNID. MCI contends that directly connecting its loops to incumbent
LECs NIDsis"[t]he only practica solution” for gaining access to ingde wiring.®® According to MCI,
there is no extrawiring to connect the incumbent LEC's NID to the new entrant's NID.®’ Ameritech
demongrates, however, that it currently provides access to ingde wiring through the type of
arrangement that M Cl assertsis not practical -- that is, by connecting a new entrant's loops to inside
wiring viathe new entrant's NID and Ameritech'sNID. MCI does not demongtrate that its ability to
provide competing service is unreasonably limited by the arrangements explained by Ameritech.

395. Therecord contains conflicting evidence on the technica feasibility of requiring incumbent
LECsto permit competitors to connect their loops directly to incumbent LECS NIDs. Ameritech
assarts that such a direct connection would leave Ameritech's unused loops without overvoltage
protection.®*® MCI argues that overvoltage protection is provided through the incumbent LEC's
"protector modul€e" that is separate from the NID.®* Ameritech responds that its NIDs are integrated

84 |_etter from James K. Smith, Director-Federal Relations, Ameritech, to William F. Caton, Acting Secretary, FCC,
July 15, 1996 (Ameritech July 15X Parte).

85 |etter from Don Sussman, M Cl, to William F. Caton, FCC, July 12, 1996 (MCI July EX Parte).
8¢ MCI July 12Ex Parteat 6.

87 |d. at 5.

88 Ameritech July 15Ex Parteat 5.

89 |_etter from Donald Evans, Vice President - Federal Regulatory Affairs, MClI, to William F. Caton, Secretary, FCC,
July 16, 1995 (MCI July 16ex Parte).
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units providing both overvoltage protection and a demarcation point, and that these two functions of the
NID are"inseverable"®® AT&T contends direct access to incumbent LECs NIDs s technicaly
feasble. Accordingto AT&T, if acompetitor connects its loops directly to the incumbent LEC's NID,
the incumbent LEC's loops remain connected to the grounding equipment that protects against
overvoltage® According to AT& T, when the competitor does not use spare terminals on the NID,
the competitor would be required to ground the incumbent L EC's unused loops to protect against
overvoltage®

396. We find that the record in this proceeding does not permit a determination on the
technicdl feasbility of the direct connection of a competitor's loops to the incumbent LEC'sNID. Our
requirement of a NID-to-NID connection addresses the mogt critical need of competitors that deploy
their own loops -- obtaining access to the ingde wiring of the building. We recognize, however, that
competitors may benefit by directly connecting their loops to the incumbent LEC's NID, for example,
by avoiding the cost of deploying NIDs.®® States should determine whether direct connection to the
NID can be achieved in atechnicaly feasible manner in the context of specific requests by competitors
for direct access to incumbent LECS NIDs.®*

2. Switching Capability
a. Background

397. Inthe NPRM, we tentatively concluded that incumbent L ECs should be required to make
avallable locd switching capability as an unbundled network ement. We sought comment on how a
locd switching element should be defined, and we identified two possible modes: the switch "platform”
approach, which would entitle and require a requesting carrier to purchase dl of the features and
functions of the switch on a per-line basis and the port approach used by the New Y ork Commission,
which offersloca switching capability through the purchase of a port a aretall rate. We aso sought
comment on other definitions of aloca switching element. In addition, we requested that commenters

#9 |_etter from James Smith, Director-Federal Relations, Ameritech, to William F. Caton, Acting Secretary, FCC, July
24, 1996 (Ameritech July 24Ex Parte).

81 |_etter from Bruce Cox, Government Affairs Director, AT& T, to William F. Caton, Acting Secretary, FCC, July 18,
1996 (AT& T July 18Ex Parte).

862 (.
831d.at 1.

84 Ameritech July 15Ex Parteat 5-6.
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address whether vertical switching functions, such as those enabling the provision of custom local area
ggnaing service (CLASS) features and cdl waiting, should be consdered individud network eements
separate from the basic switching functiondity.

b. Comments

398. The vast mgjority of commenters support the Commission's tentative conclusion that loca
switching should be an unbundled network eement.?® Such parties note that the section 271
competitive checklist includes unbundled loca switching and the legidative history of the 1996 Act
identifies loca switching as a possible dement.®® Severd potentia local competitors contend that
unbundled loca switching functiondity is very important to promote entry into the loca exchange
market.®’

399. Some incumbent LECs support a definition of loca switching as a switching port.®%®
These LECsfavor a definition of a port that focuses on providing access to additiond switching
features, rather than on the switching features themsalves.®® PacTe, for example, asserts that a port
provides diadtone and a telephone number, but does not include local usage or vertica features such as
custom cdling®® Bell Atlantic contends that the 1996 Act requires incumbent LECsto provide
access to unbundled network eements, and that a switch port meets this directive by providing access
to the switch.®™*

400. Sprint, USTA, SBC, NYNEX, and MECA, on the other hand, favor a definition of the
unbundled loca switching eement that includes the basic function of connecting network accesslinesto

85 See, e.g., GCl comments at 12; TIA comments at 11-12; Citizens Utilities comments at 15; Intermedia comments at
13; Bay Springs,et al. comments at 18; Wyoming Commission comments at 22.

% See, e.g., Ameritech comments at 43; LDDS comments at 44; USTA comments at 32; BellSouth comments at 40.

%" DDSreply at 18; TIA comments at 18; AT& T March 21 Letter 18 at 17-18ut see SBC reply at 23 ("Given that
'high margin' services are made possible through the switch, new entrants will likely purchase their own switching
facilities.").

868 Bel| South comments at 41; Cincinnati Bell comments at 18; U S West comments at 54-55; Bell Atlantic comments
at 25; GTE comments at 37.

8° Bell South comments at 41; Cincinnati Bell comments at 18; USTA comments at 33; U S West comments at 54-55;
Bell Atlantic comments at 25; GTE commentsat 37; NY NEX comments at 69-70.

870 PacTel comments at 55 (ocal usage should be excluded from the definition of a port because it is atariffed service
and should therefore be available to requesting carriers only through resalgpee also SBC comments at 43 (the port
should be separate from the switch).

871 Bell Atlantic reply at 12.
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other lines or trunks®? These parties would expresdy exclude from this loca switching definition
verticd features such as custom calling.®” Sprint and SBC argue that vertical features are retail
services offered to end users today, and therefore, must be purchased by the competitor under the
wholesde rate provisons of the Act.®* USTA suggests that this gpproach best comports with the Act
and is a reasonable compromise between the more limited port gpproach and the switching platform
proposal .5

401. A number of commenters support a definition of the local switch that has been referred to
asthe"loca switching platform."®® These parties recommend defining the loca switching dement as
encompassing dl functions performed by the loca switch, including basic switching functiondity and
vertical features®” Supporters of the switching platform approach contend that, because the
requesting carrier would pay for al loca switching functiondity on a per-line bass, it would have the
incentive and ability to combine features and services more effectively than it would under more limited
definitions of the locd switching dement.®®

402. LDDSand AT& T argue that the switch platform approach is more consgtent with the
Act than the port approach. These carriers argue that, under the port approach, local switching has not
been "unbundled" because a competitor cannot combine a port with loop and trunking facilities to

872 Sprint comments at 34; USTA reply at 16-17; SBC reply at 20; NYNEX reply at 31; MECA comments at 29.

87% Sprint comments at 36; USTA reply at 16; SBC reply at 20; MECA comments at 29. Examples of vertical features
include call waiting and three-way calling, which are custom calling features, and caller ID and call forwarding, which
are custom local areasignaling service (CLASS) features that rely on the transmission of signaling information
between the calling and called parties.

874 USTA reply at 16-17; PacTel reply at 19; SBC reply at 21see also Sprint comments at 37-38 (although it is not
technically feasible to unbundle vertical services, the costs of such services can be identified and should be
excluded from the charge for the local switching element).

85 USTA reply at 16.

876 MCl comments at 30-32; AT& T comments at 20-21; LDDS comments at 44-46; Texas Commission reply at 8; TCC
comments at 37-38; ACTA comments at 18-20; ACSI comments at 40-41; CompTel comments at 33-35; Ad Hoc
Telecommunications Users Committee reply at 8.

*" Functions listed by proponents of the switch platform include local usage, exchange access, access to operators,
announcements, recognition of customer requests for service, obtaining call-specific information, data analysis,
selection of traffic routes, call signaling, recording for billing and network management, tests required for network
maintenance and call processing, custom calling featuress(g. call forwarding, call waiting), and CLASS featuresd.g.
caler ID, cal return). LDDS comments at 44; ACSI comments at 40-41; MCl commentsat 30. AT& T and LDDS also
propose to include in the local switching definition Centrex, carrier identification code determination, and access to
databases and adjunct processors for the purpose of offering advanced intelligent network (AIN) services. LDDS
comments at 45; AT& T Mar. 21 Letter at 18.

878 | DDS comments at 45; AT& T comments at 21.
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provide telephone service. Instead, the competitor must dso purchase basic switching functionaity
from the incumbent LEC at wholesde rates.®” Accordingto AT& T and LDDS, the switching plaform
does not raise technical feasibility problems because requesting carriers would not have direct access to
the switching hardware or software. Instead, the requesting carrier would "designate” the featuresto be
associated with its own lines and the routing of its customers calls, and the incumbent LEC would
actualy perform that function.®°

403. Opponents of the loca switching platform assert that implementing a switch platform
would cause technica problems. U SWest and GVNW argue that the only technically feasible way to
implement the switching platform would be physicaly to partition the switch which, accordingto U S
West, would greatly reduce the switch's efficiency.® AT& T characterizes this algument as frivolous
and assarts that physical partitioning of the switch has not been proposed by any party.® NYNEX
contends that incumbent LECs would need to add capacity to their switches to accommodate
competitors demand for switch platforms.®® AT& T responds that, because the requesting carrier is
likely to be serving former customers of the incumbent LEC, the switching resources needed by the
incumbent and competitor, at least initidly, are likely to baance out.?* GTE, U SWest, and USTA
aso argue that the switching platform approach would discourage incumbent LECs from upgrading
their switches because dl new features would be immediately available to competitors at a discounted
rate.®

404. Incumbent LECs argue that the switch platform would alow arequesting carrier to
circumvent the satutory scheme that requires incumbent LECs to offer local exchange service at
wholesde rates for resale by requesting carriers.®® These commenters also contend that vertical
features, such as custom calling and cal waiting, are retail services, not network dements, and should

879 DDS commentsat 55; AT&T reply at 18. The Texas Commission notes that Ameritech's unbundled port tariffsin
Illinois expressly exclude basic switching functionality. Texas Commission comments at 13-14.

** AT&T reply at 19; LDDS reply at 19.
81 U S West comments at 55.

82 AT& T reply at 19.

#3 NYNEX reply at 32.

84 |_etter from Bruce Cox, Government Affairs Director, AT& T, to William Caton, Secretary, FCC, June 28, 1996
(AT&T June 28Ex Parte).

85 GTE comments at 38; SBC comments at 43; USTA reply at 17.

8¢ PacTel comments at 54; Bell Atlantic comments at 26; GTE reply at 2@ge also Sprint comments at 38 (the local
switching platform does not create incentives for competitorsto build out facilities).

195



Federd Communications Commisson 96-325

be obtained by requesting carriers pursuant to section 251(c)(4).%2” Ad Hoc Teecommunications
Users maintains that the switch platform approach raises entry costs by forcing competitive providersto
purchase switching functions they may never need or use# MCI and TCC contend that the local
switching dement should specificaly include vertica festures such as CLASS features and custom
calling because incumbent LECs do not incur the costs for these services on a usage basis.®° ACS|
and LCI dso support the availability of vertica switching functiondities on an unbundled basis.®®

405. Incumbent LECs contend that the switch platform gpproach isimpractica because
standard measures of switching, such as the number of line or trunk terminations, would not capture the
dynamic nature of switching.** In response, MCI and LDDS state that a requesting carrier would
commit to purchasing aminimum leve of trunk port capacity and aminimum level of busy hour switch
capacity for at least one year.®? Severa BOCs and Sprint contend that the Commission should not
adopt the switch platform because there is insufficient understanding of wheat it would entail %

406. Mog parties support the Commission's proposal to require incumbent LECsto unbundle
tandem switching as a network dement.® AT& T notes that the availability of unbundled tandem
switchesis critical to the connection of its own switches to incumbent LECs switches.®® AT& T argues
that unbundled tandem switching is technicdly feasible because IX Cs currently interconnect with
incumbent LECs tandem switches through standard specifications.®*® Other commenters indicate that
tandem switching is available today through access tariffs, and therefore it is unnecessary for the

87 USTA comments at 34-35; Cincinnati Bell comments at 18.

88 Ad Hoc Telecommunications Users Committee comments at 23.
89 MCI comments at 31; TCC comments at 31.

8% ACSI comments at 41; L Cl comments at 18.

81 USTA comments at 34; MECA comments at 30.

2 M CI comments at 30; LDDS comments at 44-45.

3 Ameritech comments at 45; SBC comments at 42; Bell Atlantic reply at 11; Sprint comments at 39; NY NEX reply at
31.

894 Seg, e.g, AT& T comments at 22; New Y ork Commission comments at 27; U SWest comments at 48; MCI
comments at 17; Competition Policy Institute comments at 16; GST comments at 24; TIA comments at 13.

85 AT&T Mar. 21 Letter at 21.

86 AT& T comments at 22; ALTS comments at 30.
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Commission to unbundle tandem switching.?” SBC states that the Commission should not apply the
same unbundling requirements for tandem and end office switches because tandem switches only offer
trunk interfaces and do not contain switching features on a per-line basis.®®

407. AT&T, MCI, and TCC dso ask that the locd switching element be defined to include
data switching by packet switches®® MCI assertsthat it is technically feasible for the requesting
carrier's own facilities to interface with an incumbent LEC's packet switch through a connection at a
DSI1 frame or patch pand.”® PacTd supports the unbundling of data switches as network eements ®*

408. Severd potentid loca competitors argue that the Commission should require incumbent
LECs, in providing unbundled loca switching, to enable requesting carriers to designate the trunk
assgnment for itsloca exchange customers.®? CompTd states that this would maximize competitors
ability to create new services. ™ PacTd arguesthat it is not technicaly feasible to route local cals
originating on unbundled loops onto particular outgoing trunks connected to that switch., **

409. ALTS argues that incumbent LECs should be required to make locad switching available
50 that dl sgnding information necessary to complete acal is passed to the connecting carrier, such as
an IXC or acompeting provider.®> The Wyoming Commission is considering adoption of arule that
would require incumbent L ECs to pass on signaling information to interconnected carriers, and would
a0 prohibit incumbent LECs from claiming a proprietary right to signding protocols. *®

897 Bell Atlantic commentsat 27; TIA comments at 13.

89% SBC comments at 34 n.67.

89 AT& T comments at 20; TCC comments at 39; MCI comments at 18.
%° M CI comments at 18.

%1 PacTel reply at 21.

%2 A| TS comments, Attachment A at 20-21; LCI comments at 18; TCC reply at 13ee also CompTel comments at 34
(the Commission should enable requesting carriers to establish routing parameters for the following categories of
traffic: domestic interLATA, presubscribed intraL ATA, non-presubscribed intraL ATA, 800/888, 900, interLATA
operator traffic, intraL ATA/0-/0+ operator traffic, and international direct dialed).

93 CompTel comments at 34.
904 PacTel reply at 20.

95 ALTS comments at 29 (claiming that some carriers strip certain signaling information and end offices and tandem
offices, thereby undermining the ability of new entrants to receive and aggregate traffic for various 1 XCs).

9% Wyoming Commission comments at 24.
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C. Discussion
@ L ocal Switching Capability

410. We conclude that incumbent LECs must provide loca switching as an unbundled network
element. The record supports afinding that it is technically feasible for incumbent LECsto provide
access to an unbundled loca switching eement, and that denying accessto alocd switching eement
would substantidly impair the ability of many competing carriers to provide switched
telecommunications services. We aso note that section 271 requires BOCs to offer or provide "[l]oca
switching unbundled from transport, loca loop transmission, or other services' as a precondition to
providing in-region interLATA services™ Asdiscussed beow, we identify alocal switching element
that includes the basic function of connecting lines and trunks as well as vertica switching features, such
as custom calling and CLASS features®® We agree with the lllinois Commission that defining the
switching dement in thisway will permit competitors to compete more effectively by designing new
packages and pricing plans.®®

411. Inthe United States, there are over 23,000 central office switches, the vast mgority of
which are operated by incumbent LECs.*™ It is unlikely that consumers would receive the benefits of
compstition quickly if new entrants were required to replicate even asmall percentage of incumbent
LECs existing switches prior to entering the market. The lllinois Commission aff presented evidence
in arecent proceeding indicating that it takes between nine months and two years for a carrier to
purch