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. INTRODUCTION

1. In this Memorandum Opinion and Order, we address, on voluntary remand from the
United States Court of Appeds for the D.C. Circuit,' claims by Beehive Telephone, Inc. and Beehive
Telephone of Nevada, Inc. (collectively "Beehive") asserting that the Commission staff improperly
changed the ex parte procedures governing this formal complaint proceeding, and violated Beehive's
due process rights by engaging in alegedly impermissible ex parte contacts in the course of the
Commission's consideration of Beehive's forma complaint.? We also address certain other arguments
asserted by Beehive in the course of this proceeding. For the reasons set forth below, we find
Beehive's arguments without merit.

! Beehive Telephone, Inc. and Beehive Telephone Nevada, Inc. v. Federal Communications

Commission and United States of America, D.C. Cir. No. 95-1479, Per Curiam Order (Dec. 27, 1996) ("Remand
Order").

2 See Brief of Petitioners, D.C. Cir. No. 95-1479 (Mar. 25, 1996) ("Beehive Brief"); see also
Application for Review, File No. E-94-57 (filed July 5, 1994) ("Beehive Application”).
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II. BACKGROUND

2. This matter involves the interrelationship between two separate proceedings. The first
isatariff investigation initiated by Commission staff concerning the reasonableness of tariffs filed by
various local exchange carriers ("LECS") in relation to the provision of subscriber 800 service and
800 number portability. The second is the instant formal complaint proceeding in which Beehive, a
local exchange common carrier under the Communications Act of 1934, as amended ("Act"),
challenged one of the tariffs under review in the aforementioned investigation.

A. History of the Commission Proceedings

3. On April 28, 1993, the Commission's Common Carrier Bureau ("Bureau") initiated
an invedtigation into 47 tariffs filed by various L ECs governing the terms and conditions upon which
customers may obtain 800 database access sarvices.® Thisinvestigation also addressed issues relating
to the Service Management System ("SMS') Tariff that had been filed jointly by the Bell Operating
Companies ("BOCs").*

4. The origin of thistariff proceeding was the Commission's order requiring all LECsto
provide access services to interexchange carriers ("I XCs") that would permit customers to change
I XCs, but retain their telephone numbers with 800 prefixes ("800 number portability™).> In order to
implement access services to accommodate 800 number portability, the LECs deployed new
technology that could route 800 calls to each customer's preferred I XC by consulting a data base
containing IXC routing information for al 800 subscribers.® In furtherance of this scheme, two types
of tariffs were required to be filed.” First, LECs were required to file tariffs to govern their offering
of access sarvices using the 800 data base system. Additionally, because the Commission determined
it to be acommon carrier service, the BOCs filed ajoint tariff to offer access to the SMS centralized

3 Bell Operating Companies Tariff for the 800 Service Management System, Order, 8 FCC Rcd 3242

(Com. Car. Bur. 1993) ("Investigation Order™).

4 Id.
° See Provision of Access for 800 Service, Report and Order, 4 FCC Red 2824 (1989); Memorandum
Opinion and Order on Reconsideration and Second Supplemental Notice of Proposed Rulemaking, 6 FCC Rcd 5421
(1991).

6 See 800 Data Base Tariffs and the 800 Service Management System Tariff, Report and Order, 11
FCC Rcd 15227 (1996) ("800 Tariff Order").

! See Provision of Access for 800 Service, Order, 8 FCC Red 1423 (1993) ("Comptel Declaratory
Ruling") (finding, inter alia, that accessto the 800 SM S by Responsible Organizations (RespOrgs) isa Title I common

carrier service and shall be provided pursuant to tariff).
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database containing customer records and routing ingtructions? The LECS' offerings of 800 data base
access service and the BOCs joint offering of services through the central data base were proposed
intariffsfiled in March 1993. In the Investigation Order, the Bureau suspended these tariffs for one
day and initiated an investigation into the reasonableness of the terms and conditions of these tariffs
and the adequacy of the cost support for many of the carriers rates.’

5. Pursuant to Commission rules, the investigation was designated a non-restricted, or
"permit but disclose," proceeding under the ex parte rules, meaning that written and oral contacts
with Commission staff were dlowed so long as the substance of such presentations are provided for
inclusion in the docket.’® The Bureau directed that the investigation be conducted as a notice and
comment proceeding in which the carriers bore the burden of demonstrating that their rates were just
and reasonable.* At the time Beehive filed its complaint, the Bureau's Tariff Division, which had
primary responsbility for the investigation, had issued an order directing interested parties to submit
oppositions or comments on April 15, 1994, with rebuttals to such comments due April 28, 1994.

6. On March 10, 1994, Beehive filed its forma complaint in this matter pursuant to
Section 208 of the Act.® In its 53-page complaint, Beehive challenged the lawfulness of the BOCs
800 SM S Tariff which, as detailed above, was one of the tariffs being reviewed in the investigation.**

8 Id. at 1426. The SMS is managed by Database Services Management, Inc., a wholly owned

subsidiary of Central Services Organization, Inc. (Bellcore), which isitself jointly owned by the BOCs. Entities known
as Responsible Organizations ("RespOrgs") are responsible for entering information into and maintaining the accuracy
of the information in the SMS database. Any entity that meets certain financial, technical, and service-related
eligibility criteriaset forth in the SM S tariff may be a RespOrg. RespOrgs are permitted access to the SM S under the
terms and at the rates contained in the SMStariff. This tariffed service permits the RespOrgs to reserve 800 numbers,
create and modify customer records in the main database, and obtain various reports. See Beehive Telephone, Inc. v.
The Bell Operating Companies, 10 FCC Rcd 10562 (1995) ("Beehive Order™).

° Investigation Order, 8 FCC Rcd at 3245; 800 Data Base Access Tariffs and the 800 Service
Management System Tariff, 8 FCC Rcd 5132 (Com. Car. Bur. 1993) ("Designation Order").

10 Investigation Order, 8 FCC Red at 3245; see 47 C.F.R. 1.1200 et seq.

1 Designation Order, 8 FCC Red at 5138; see 47 U.S.C. § 204(a).

12 See 800 Data Base Access Tariffs and the 800 Service Management System Tariff, 9 FCC Red 974
(Com.Car.Bur. Tariff Div. 1994). This schedule was subsequently modified by one week. 9 FCC Rcd 1881
(Com.Car.Bur. Tariff Div. 1994).

13 See Complaint, File No. E-94-57; see also 47 U.S.C. § 208.

14 Beehive Order, 10 FCC Rcd at 10562. Beehive's complaint asserted the following claims: (i) that

the SM S access service is hot acommon carrier service and is, therefore, not subject to the tariff or other provisions

3
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In accordance with its rules, the Commission served copies of Beehive's complaint on the defendant
BOCs by mail on April 21, 1994."> Pursuant to the Commission's ex parte rules, this notice
designated the complaint proceeding as restricted, meaning that ex parte contacts were generally not
alowed.*

7. In aletter dated May 2, 1994, Beehive first notified the Commission of its concern that
the existence of issues common to the tariff investigation and its complaint in this proceeding could
lead to inadvertent violaions of the ex parte rules in the restricted complaint proceeding.” Beehive
requested that Commission staff ensure that ex parte presentations not be made on the common
issues™® After reviewing the matter, the Bureau's Enforcement and Tariff Divisions jointly issued a
Public Notice redesignating the complaint proceeding as non-restricted, or "permit but disclose."*
Thus, the same ex parte rules that had already been designated for the tariff investigation were also
to apply to the complaint proceeding. 1n making the decision to modify the standard rules applicable
to formal complaint proceedings, the staff explained:

In conjunction with the investigation, and consistent with the Commission’s ex parte
rules providing for the disclosure of permissible presentations, the staff has been
engaged in discussions with certain parties for the purpose of obtaining information
and exploring possible resolutions of the issues raised in the investigation. . . . We

of Title Il of the Act; (ii) that even if SMS access may properly be tariffed, the tariffed rates were unjust and
unreasonable under Section 201(b) of the Act because they were revenue based rather than cost-based rates; (iii) that
the BOCs unreasonably discriminated in violation of Section 202(a) of the Act by offering SMS access to different
parties on different terms; (iv) that the BOCs should not be permitted to file the SM S tariff under Section 203(a) of
the Act because they are not the "carrier" with respect to the SMS; and (v) that the BOCs did not have proper
authorization from the Commission before constructing the SMSin violation of Section 214(a) of the Act. 1d. at
10563.

15 See Notice of Formal Complaint, File No. E-94-57 (Com. Car. Bur. Enf. Div., Apr. 21, 1994); 47
C.F.R. § 1.735(d).

16 Notice of Formal Complaint, supra; 47 C.F.R. § 1.1208.

1 Letter from Russell D. Lukasto William F. Caton, Acting Secretary, FCC, dated May 2, 1994, File
No. E-94-57 ("Lukas Letter"). The docket indicates that this letter was served on the Commission by mail, and was
received on May 6, 1994. Thisletter also indicates that it was served by mail on the parties to the tariff investigation
and the BOC defendants in the complaint proceeding. 1d.; see Application at 2.

18 Lukas Letter; Application at 2.

19 See Public Notice, Commission Applies "Permit But Disclose" Ex Parte Rules to Formal Complaint
Filed by Beehive Telephone, Inc. Againgt The Bell Operating Companies, 9 FCC Rcd 2751 (Com. Car. Bur. Enf. Div,
Tar. Div. 1994) ("Public Notice").



Federal Communications Commission FCC 97-387

believe that the public interest in resolving the issues raised by the tariff investigation
expeditioudy would best be served by ensuring that the investigation and related
discussions continue with aminimum of disruption during the pendency of the formal
complaint. Because the tariff and complaint proceedings involve common issues,
however, we bdieve that thisinterest must be balanced against the parties interest in
ensuring that decisions on the common issues are based upon arecord that is available
to dl interested parties. . . . The Bureau finds that the public interest would be served
by making applicable to the forma complaint proceeding the "permit but disclose” ex
parte rules applicable to nonrestricted proceedings.

8. On duly 5, 1994, Beehivefiled an Application for Review of the staff's decision in the
Public Notice to modify the ex parte procedures for the complaint proceeding.® In its Application,
Beehive asserted that Commission staff had no authority to modify the ex parte procedures and, even
if they had such authority, the changes prescribed in the Public Notice exceeded such authority and
violated proper procedures.? On August 16, 1995, the Commission issued an order that denied
Beehive'sforma complaint on the merits.” This order did not, however, address the ex parte issues
raised in Beehive's Application for Review of the Public Notice. Beehive petitioned the U.S. Court
of Appealsfor the D.C. Circuit to review this order, and included in this petition its claims based on
the alleged ex parte improprieties.* Because the ex parte issue had been initially raised before the
Commission, but had not been addressed in the order under review, the Commission requested and
was granted a remand.?

20 Id.

2 Beehive Application, supra. On July 20, 1994, the BOCs jointly filed an Opposition to Beehive's
Application for Review ("BOC Opposition”). Beehive filed a Reply to the BOC Opposition on August 4, 1994.
("Beehive Reply").

2 Application at 5-16.

z Beehive Order, supra.

24 Bechive Brief at 28-31.

25 Remand Order.
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B. The Commission's Ex Parte Rules

9. The primary purpose of the Commisson's ex parte rulesis to assure that the agency's
decisions are based upon a publicly available record, rather than influenced by off-the-record
communications between decision-makers and outside persons.® As stated in the rules, the ex parte
requirements serve an important role in ensuring that the Commission's decision-making processes
arefair, impartia, and otherwise comport with the concepts of due process.?” We have also explained
that "[a]n equaly important objective is to establish procedures that alow the Commission sufficient
flexibility to obtain information and evidence necessary for reasoned decision-making. Thus, the ex
parte rules not only set forth guidelines that are intended to comport with elementary principles of
farness and 'due process,' but they are al'so designed to facilitate a full exchange of information so
that informed and reasoned agency decision making may result."®

10. In the 1987 Ex Parte Order, the Commission sgnificantly revamped the existing rules
by clarifying the scope of ex parte presentations, establishing three broad categories of ex parte rules
-- exempt, non-restricted and restricted -- and identifying the various Commission proceedings to
which these rules apply.?® Under these rules, an ex parte presentation generally encompasses any
communication with Commission decision-making personnel directed at the merits or outcome of a
proceeding that (i) if written, is not served on the parties to the proceeding, or (ii) if oral, is made
without advance notice to the parties to the proceeding and without opportunity for them to be
present.* The first category of proceedings established by the 1987 Ex Parte Order are those for
which there are no ex parte restrictions. In these "exempt" proceedings, parties and Commission
decison-makers may communicate freely, without regard to the prohibitions and disclosure

26 See Amendment of Subpart H, Part 1 of the Commission's Rules and Regulations Concerning Ex

Parte Communications and Presentations in Commission Proceedings, Report and Order, 2 FCC Red 3011, 3012
(1987) ("1987 Ex Parte Order").

27 47 C.F.R. § 1.1200.
28 Amendment of Subpart H, Part 1 of the Commissions Rules and Regulations Concerning Ex Parte
Communications and Presentations in Commission Proceedings, Gen. Docket No. 86-225, Notice of Proposed
Rulemaking, 104 FCC 2d 1323 (1986) (1986 Ex Parte NPRM").

29 1987 Ex Parte Order, supra. Although we have recently issued an order amending the Commission's
ex parte rules, these rules did not become effective until June 2, 1997. See Amendment of 47 C.F.R. § 1.1200 et seq.
Concerning Ex Parte Presentations in Commission Proceedings, GC Docket No. 95-21, Report and Order, FCC 97-92
(Mar. 19, 1997) ("1997 Ex Parte Report and Order™). Accordingly, our consideration of this matter is governed by
the 1987 rules and any amendments to those rules which may have existed at the time of Beehive's complaint.

30 47 C.F.R. § 1.1202(a)-(b).
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requirementsin the rules® The second category are those proceedings classified as "non-restricted"
or "permit but disclose.” In non-restricted proceedings, parties and Commission decision-makers are
permitted to engage in ex parte communications but certain disclosure requirements must be met.*
In genera, the rules require persons making written ex parte presentations in non-restricted
proceedings to submit copies of such presentations for inclusion in the record, while those making
oral ex parte presentations are required to submit written summaries of such communications for
inclusion in the record.*® Thefinal category of proceedings established by the rulesis "restricted,"
in which ex parte presentations are generally prohibited.®

11.  Asstated above, the tariff investigation was designated a non-restricted, or "permit
but disclose" proceeding, pursuant to Section 1.1206(b) of the Commission's rules.* Pursuant to
these rules, Commission staff were allowed to receive both oral and written presentations so long as
they wereincluded in the record. Also pursuant to the rules, Beehive's formal complaint, filed under
Section 208 of the Act, was initidly designated a restricted proceeding.®* While the Commission may
still receive communications on the merits of proceedings designated as restricted, written
presentations must be served on all parties to the proceeding and oral presentations must be preceded
by advance notice to all parties with the opportunity for all partiesto be present.®

[11. CONTENTIONSAND DISCUSSION
12. Beehive raises severd argumentsin support of its position that the decision to modify

the ex parte procedures applicable to its complaint violated the Commission's own rules, and thereby
tainted that proceeding. We will address these arguments seriatim.

3 Id. at § 1.1204.
32 Id. at § 1.1206.
3 Id. at § 1.1206(a).
34 Id. at § 1.1208.
% Id. at § 1.1206(b).

36 47 C.F.R. § 1.1208(c)(1)(ii)(B).

37 Id. at § 1.1202(b).
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A. Did Commission Staff Have Authority to Modify the Ex Parte Rules?

1. Staff Authority to M odify the Rules.

13. Inits Application, Beehive challenges the Bureau's authority to issue a public notice
setting forth modified ex parte procedures.® Beehive argues that because the ex parte rules were
properly promulgated, Commission staff were obligated to obey those rules and had no authority to
engagein itsown "balancing” of interests® Beehive concludes that "[Commission] staff had no more
authority than Beehive to adopt 'modified' ex parte procedures to govern its own conduct."*

14, Beehive's chalenge is without merit. The Commission has genera authority to
suspend, waive, or amend its rules, on its own motion, for good cause.** Asthe D.C. Circuit has
confirmed, good cause exists where "particular facts would make strict compliance inconsistent with
the public interest."* Moreover, our ex parte rules specifically provide that "[w]here the public
interest so requiresin a particular proceeding, the Commission retains the discretion to issue public
notices setting forth modified or more stringent ex parte procedures."* Accordingly, the Commission
has retained authority to ater the standard ex parte procedures where such modification is in the
public interest.*

15. Furthermore, the Common Carrier Bureau is authorized to act for the Commission
under delegated authority, and to carry out the common carrier-related functions of the Commission
under the Act.** Pursuant to this authority, the Bureau is authorized to take such action as is

38 Application at 5-10.

39 Id.

40 Id. at 8.

a1 47CF.R.§13.

42 Omnipoint Corp. v. FCC, 78 F.3d 620, 631 (D.C. Cir. 1996) (upholding Commission's authority to
waive rules providing parties right to file reply comments in rulemaking proceeding).

43 47 C.F.R. § 1.1200(a).

a4 See, eg., East River Electric Cooperative, DA 97-205 (Wireless Telecommunications Bureau,
released Jan. 28, 1997); Application of Comsat Corp., DA 96-1972 (International Bureau, released Nov. 23, 1996);
United Artists Cable of Baltimore, DA 95-1366 (Cable Services Bureau, released June 19, 1995); Telephone
Electronics Corp., 11 FCC Rcd 4457 (Wireless Tel. Bur. and Office of General Counsel, 1995).

45 47 C.F.R. §0.91(a), (f); 47 C.F.R. § 0.291.

8



Federal Communications Commission FCC 97-387

appropriate for the performance of its functions, with certain enumerated exceptions not relevant
here.** These functions include advising the Commission, or acting for the Commission under
delegated authority, in both adjudicatory and rulemaking proceedings pertaining to the regulation and
licensing of communications common carriers.*” Therefore, where appropriate for the effective
resolution of such proceedings, and to the extent not inconsistent with other applicable law, Bureau
staff is necessarily delegated the authority to modify the ex parte rules.® Indeed, as we recognized
in our recent order amending the ex parte rules, the staff's conduct in this matter was consistent with
existing Commission practice.”

16. For the above reasons, we also disagree with Beehive's argument that the
Commission's rules require any modifications to the ex parte procedures to be directed exclusively
by the Office of the Managing Director (OMD) rather than by the bureau responsible for handling the
applicable proceeding.® Although Commission rules identify the Managing Director as the principal
operating official on ex parte matters involving restricted proceedings, the rules do not restrict to
OMD the authority to modify the ex parte procedures® Rather, as explained above, the Chief of the
Common Carrier Bureau is delegated broad authority to perform al common carrier-related functions
of the Commission, subject to specific exceptions and limitations not relevant here, and staff involved
in specific proceedings are typically best situated to evaluate the need for ex parte modifications.>
Findly, we note that the delegation of authority rules are a matter between the Commission and its

46 See 47 U.S.C. §0.291.

47 47 CF.R. §0.91(a).
48 See, e.g., Comsat Corp., supra (order issued by International Bureau modifying ex parte rules
applicable to an application proceeding from "restricted” to "non-restricted"); United Artists Cable of Baltimore, supra
(public notice issued by Cable Services Bureau modifying ex parte rules in an rate appeal proceeding from "restricted”
to "non-restricted"); Telephone Electronics Corp., supra (modifying ex parte rules for waiver application).

49 1997 Ex Parte Report and Order at para. 13. The new rules amended Section 1.1200(a) by
specifically delegating to the staff the "discretion to modify the applicable ex parte rules by order, letter, or public
notice." 47 C.F.R. 8 1.1200(a), as amended. Aswe emphasized in the order, however, that amendment merely codified
current Commission practice in thisregard. 1997 Ex Parte Report and Order at para. 13.

%0 Application at 15 & n.21.

51 See 47 C.F.R. §§ 1.1212, 1.1216.

52 See 47 C.F.R. 88 0.91(a), 0.291. And, as previously noted, past Commission practice has been for
the appropriate bureau staff to issue notices effecting such changes. See, e.g., East River Electric Cooperative, supra
(Wireless Telecommunications Bureau); Comsat Corp., supra (International Bureau); United Artists Cable of
Baltimore, supra (Cable Services Bureaw); Telephone Electronics Corp., supra (Wireless Telecommunications Bureau
and Office of General Counsel). Other examples abound.

9
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staff and do not give private parties rights. In thisregard, our decision to affirm the staff's decision
effectively renders moot Beehive's delegated authority argument.

2. Recusal Arguments.

17. Beehive also asserts that Bureau staff involved in the investigation and complaint
proceedings were obligated to recuse themselves from consideration of the ex parte modification.
Beehive argues that any staff who participated in ex parte communications between the date Beehive's
complaint was filed and the date the Public Notice was issued were subject to sanctions for violating
the ex parte rules, and therefore such staff had a persond interest in modifying those rules.* Beehive
concludes that in order to avoid the appearance of bias, any determination to modify the ex parte
procedures should not have been made by the staff involved in the tariff investigation or complaint
proceeding.®

18. We disagree. As detailed below, as to any ex parte presentation that may have
occurred prior to the issuance of the Public Notice,® Beehive has shown neither prejudice from such
ex parte presentations nor evidence of bad faith on the part of Commission staff. Although Beehive's
Application contains numerous innuendo and suggestions of malfeasance by the staff in issuing the
Public Notice, Beehive fails to offer any support for such accusations. In sum, thereis no basis for
finding that the decision to issue the Public Notice was tainted by staff bias.

3. Timing of M odification.

19. Finally, we note that in its appellate brief (but not in its Application), Beehive seeks
to draw adistinction between modifications made to the ex parte rules "before the case got underway,
so that the procedural change would operate prospectively,” and those modifications made "after the
decision-making process was underway."* Beehive suggests that no modifications could be adopted
after its complaint was filed.*®

20. The digtinction Beehive seeks to draw isinconsistent with the language of the rules,

%3 Application at 14-16.

54 Id.

55 Id. at 15.

%6 See paras. 28-30, infra.

57 Brief of Petitioners at 30, n.35.

58 Id.

10
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which grant the Commission the authority to modify the ex parte procedures wherever the public
interest so requires.® Indeed, such arestriction would not be in the public interest because it would
severdy limit the Commisson'sflexibility to modify its rulesto respond to particular situations as they
arise. For example, in this proceeding, it was not until May 2, 1994, nearly two months after it filed
its complaint, that Beehive notified the Commission of the potentia ex parte conflict.®® Shortly
thereafter, on June 2, 1994, the Public Notice was issued in atimely fashion to address this potential
conflict in amanner deemed best suited to serve the public interest.* Furthermore, and contrary to
Beehive's assartion, the modification adopted in the Public Notice applied only prospectively.®> We
address below whether Beehive may have been unfairly prejudiced by any ex parte communications
which may have occurred between the filing of its complaint and issuance of the Public Notice.®®

B. Wasthe M odification Adopted Within the Scope Authorized?

21. Beehive next arguesthat even if Bureau staff were authorized to modify the ex parte
rulesin appropriate circumstances, the redesignation of the complaint proceeding from restricted to
non-restricted was a fundamental change beyond the scope envisioned by the rules.® According to
Beehive, the changesto the ex parte procedures adopted in the Public Notice were outside the scope
of a"modification” asthat term has been interpreted by the courts.*® Beehive further asserts that the
amended ex parte procedures unreasonably and improperly infringed upon its Constitutional due
process rights.®

22.  Wefind that the Bureau acted within the scope of the Commission's rules. The ex
parte rules provide that the Commission may "issue public notices setting forth modified or more

%9 47 C.F.R. § 1.1200(a); see also 47 C.F.R. § 1.3.

60 Application at 2.

61 Public Notice, supra.

62 Public Notice, 9 FCC Rcd at 2751. As stated therein, parties who filed presentations in the
investigation in the period between Beehive's filing of the complaint and the publication of the Public Notice were
allowed, at their option, to include those presentations in the complaint record.

63 See paras. 28-30, infra.

64 Application at 8-10.

65 Application at 8-10 (citing MCI Telecommunications Corp. v. American Telephone and Telegraph

Co., 512 U.S. 218 (1994) (hereinafter "MCl v. AT&T")).

66 Id. at 10-14.

11
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stringent ex parte procedures."® Further, to the extent the MCI v. AT& T decision may be applicable
to the current dispute,®® we find the staff's amended procedures to be consistent with the Court's
concept of "modify." In MCI v. AT&T, the Supreme Court reviewed a Commission order making
tariff filing optional for all nondominant long distance carriers.”®® The Commission issued this order
in reliance on the authority of Section 203 of the Act, which provided that the Commission could
"modify" any requirement in that section.”® After an extensive lexicologica anaysis, the Court
explained that "modify" connotes "moderate change,” and accordingly the Commission policy could
be justified only if it made "a less than radical or fundamental change in the Act's tariff-filing
requirements."”* In striking down the Commission's order, the Court emphasized that the tariff-filing
reguirements were "the heart of the common-carrier section of the Communications Act,” and were
"utterly central” to the administration of the Act. Noting that the order eliminated a crucial provision
of the statute for 40 percent of a major sector of the telecommunications industry, the Court found
that such a change was a "fundamental revision of the statute” contrary to the regulatory
requirements mandated by Congress.” Significantly, however, the Court concluded its discussion
by recognizing as follows:

We do not mean to suggest that the tariff-filing requirement is so inviolate that the
Commission's existing modification authority does not reach it a all. Certainly the
Commission can modify the form, contents, and location of required filings, and can
defer filing or perhaps even waive it dtogether in limited circumstances. But what we
have here goes well beyond that. It is effectively the introduction of a whole new
regime of regulation . . . which may be a better regime but is not the one that
Congress established.”

67 47 C.F.R. § 1.1200(a) (emphasis added).
68 The MCI v. AT&T case involved the construction of statutory language giving the agency the
discretion to alter the tariff filing requirement set forth in Section 203, whereas the current proceeding involves the
agency's interpretation of its own rules. See 512 U.S. at 231-32. At the time the staff issued the Public Notice, the
Commission lacked the power to forebear from applying Section 203, but did have explicit authority to waive its ex
parte rules for good cause. See47 C.F.R. 8§ 1.3.

69 MCI v. AT&T, 512 U.S. at 220-21.
0 Id.

& Id. at 227-29.

2 Id. at 231-32.

& Id. at 234.

12
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23.  The current circumstances appear to be within the scope of what the Court
contemplated as a modification under the Commission's authority to amend -- and even waive -- rules
where deemed desirable to address specific circumstances. Unlike the rules struck down in MCI v.
AT& T, the Public Notice dearly did not establish a new regulatory "regime,” but instead applied the
amended procedures to a "particular instance," specificaly the single complaint proceeding.”
Moreover, and contrary to Beehive's assertion, the staff did not "waive' the ex parte rules for this
proceeding or grant parties "carte blanche" to make contacts with Commission decision-makers.”
Rather, quite distinct from designating the proceeding "exempt" (the equivaent of waiving the rules
since no restrictions or disclosure requirements apply), the staff redesignated the complaint
proceeding as non-restricted, thereby ensuring that all communications were disclosed in the record.”™
We find that the adopted change was reasonably tailored to resolve the specific public interest
concerns enunciated in the Public Notice, while smultaneously protecting the interests of the parties.
In any event, the Commission has authority to waive any of its rules on its own motion for good
cause.”

24.  Weadso find that the modified procedures did not improperly infringe upon Beehive's
due processrights.” As noted above, the essential distinction between restricted and non-restricted
proceedingsis that, under the rules for non-restricted proceedings, all parties need not be served with
written presentations or notified in advance of oral presentations. Nonetheless, the substance of each
such presentation must be included in the record for the proceeding. Courts reviewing ex parte issues
have been most concerned with undisclosed contacts, and whether communications contain factual
meatter or other information outside of the record, which all parties did not have the opportunity to

“ Seeld. at 231-32 (drawing a distinction under Section 203(b)(2) of the Act between actions which

have general application and those where the Commission acts "in particular instances”).

& Application at 10, 13 n.18.

7 See 47 C.F.R. § 1.1206. As Beehive itself describes the distinction between restricted and non-
restricted ex parte rules, the rules in the restricted proceeding "merely mean that another party must be served with
filings or invited to meetings." Application at 12 (quoting Rainbow Broadcasting Co., 75 RR 2d 316, 322 (1994)).

” 47CF.R.§13.

8 Itisaso clear that the modified procedures do not violate the Administrative Procedure Act, 5 U.S.C.
§ 557(d), which imposes restrictions on ex parte communications only in formal adjudications and rulemakings
required to be determined "on-the-record” after evidentiary hearing. 5 U.S.C. § 557(a). Formal complaint proceedings
under Section 208 of the Act are not encompassed by this provision because they are not required by statute to be
determined pursuant to aformal hearing. See 47 U.S.C. § 208.

13
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rebut.” Under the modified ex parte procedures adopted by the staff in this complaint proceeding,
all communications were subject to timely disclosure and scrutiny by Beehive or areviewing court.
Whileit may be true that Beehive would have to "traipse over to the Commission” to find out what
isin the public record, as argued in its Application, we do not believe this rises to the level of an
unconstitutional burden.®

C. Wasthe Staff's Decision to M odify the Ex Parte Rules Appropriate?

25. Having found that the ex parte modification was procedurally proper, we next
consider whether that action was appropriate or whether it unreasonably pregudiced Beehive. Beehive
argues that the modifications adopted were unnecessary, because the staff could have achieved their
stated objectives without altering the ex parte rules.®

26.  Wedisagree with Beehive's assertion that the nodification wasimproper. The ex parte
rules may be modified upon a determination that the modification isin the public interest.®? The staff
explained its decision to modify the generaly applicable ex parte procedures for the complaint
proceeding as serving the public interest in ensuring that the staff could continue to engage in
discussonsfor the purpose of obtaining information deemed essential to the tariff investigation and
to resolve expeditioudy the issues raised in the investigation.®®* We find this to be a reasonable
determination of the public interest under the circumstances presented. It was certainly reasonable
for the staff to conclude that the public interest would not be served if a tariff investigation
implementing mgjor Commission public policy initiatives was impeded by the restricted ex parte
procedures that are intended to apply to narrow private adjudications common to complaint
proceedings. The rules recognize that proceedings subject to the "permit but disclose” procedures
often involve complex issues of generd interest not readily conducted under the constraints applicable
to restricted proceedings. It was reasonable for the staff to determine that the public interest in
ensuring "the vigorous exchange of information necessary for reasoned and informed decision-

9 See, eg., Power Authority of the State of New York v. FERC, 743 F.2d 93, 110 (2d Cir. 1984);
PATCOv. FLRA, 685 F.2d 547, 564-65 (D.C.Cir. 1982) (in making a fairness determination, it is relevant "whether
the contents of the communications were unknown to opposing parties, who therefore had no opportunity to respond").

80 Application a 17. In any event, we note that the Commission'srulesrequire it to publish on a weekly

basisalist of all ex partefilings. 47 C.F.R. § 1.1206(a)(4).

81 Application at 10-14.

82 47 C.F.R. § 1.1200(a); see also Omnipoint Corp. v. FCC, 78 F.3d 620, 631 (D.C. Cir. 1996)
(upholding Commission's authority to waive rules providing parties right to file reply comments in rulemaking
proceeding).

8 Public Notice, 9 FCC Rcd at 2751; see para. 7, supra.
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making"® weighed in favor of modifying the ex parte rules in the complaint proceeding.

27. Nor do we find that Beehive was unduly prejudiced by the modification. As Beehive
itself recognizes, the only distinction between restricted and "permit but disclose" procedures is that
Beehive was not entitled to service of written presentations or to be invited to attend oral
presentations.*® Nonetheless, Beehive had virtually immediate access to all written ex parte
presentations and summaries of all oral presentations.?® These procedures were specifically tailored
to ensure that al agency decisions are based upon an open record available to the public and
reviewing courts.®” Furthermore, once the rules were modified, Beehive had equal opportunity to
make presentations to the staff, subject to the filing of required summaries. In sum, the fina decisions
in both proceedings were made upon arecord that was fully available to all parties, including Beehive,
and were therefore consistent with the principles underlying the ex parte rules.

D. Did Ex Parte Presentations Made Prior to | ssuance of the Public
Notice Taint the Complaint Proceeding?

28. Findly, Beehive requests aruling as to whether the complaint proceeding was tainted
by ex parte presentations made in the tariff investigation between the date on which its complaint was
filed and the date on which the Public Notice was issued.® Having reviewed each such
communication, we find no prejudice to Beehive.

29.  Thedocket in the tariff investigation indicates that two oral ex parte communications
occurred in this interim period.®* One, from private counsel dated April 28, 1994, involved a
telephone inquiry into the status of the investigation and whether it encompassed the SMS Tariff
provision concerning the sale or brokering of 800 numbers.*® Because this communication did not

84 See 1987 Ex Parte Order, 2 FCC Red at 3012.

8 Application at 12.

86 See 47 C.F.R. § 1.1206(a)(2) (requiring summaries of oral ex parte presentations to be filed on

the same day the presentation is made).

87 1987 Ex Parte Order, 2 FCC Red at 3012.

88 Application at 19.

89 See 800 Data Base Tariffs and the 800 Service Management System Tariff, CC Docket No. 93-

129.

9% Letter from Henry D. Levine to William F. Caton, Acting Secretary, FCC (Apr. 28, 1996), CC
Docket No. 93-129.
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go to the merits of Beehive's complaint, it was not an ex parte presentation for purposes of this
proceeding.®* Evenif it were, however, we do not find any prejudice to Beehive from this discussion.
The only other oral presentation during this period was a meeting between Tariff Division staff and
representatives from US West, which occurred on April 6, 1994.% The ex parte disclosure indicates
that the principal topic of that meeting was the staff's decision to deny the BOCs a waiver from an
order requiring them to place in the public record confidentia information used to derive their 800
data base tariff prices®® Again, this communication does not concern the merits of Beehive's
complaint, nor do we see any prejudice to Beehive from its occurrence. We also note that each of
these communications were made exclusively to Tariff Division staff, and occurred prior to the date
on which Beehive notified the Commission of its concerns regarding the overlap of the two
proceedings.** Because Enforcement Division staff involved in the complaint proceeding did not
attend these communications, there is no reason for the participants to have been aware of the
potential ex parte issues.

30.  Additiondly, a number of written communications were included in the tariff
investigation record in this interim period prior to the issuance of the Public Notice. Most of these
communications were comments on the investigation filed pursuant to a staff scheduling order
origindly issued prior to the filing of Beehive's complaint.®> Because these were formal, public
comments requested by the staff in a non-restricted proceeding, we believe the failure to serve these
filings on parties to the complaint proceeding at most constituted inadvertent violations of the ex
parte requirements.*® In any event, we do not find that the failure to serve these comments, or the
other written ex parte presentations reflected in the docket, to have tainted the complaint proceeding

o 47 C.F.R. § 1.1202(a). Even if the communication had been to the merits of Beehive's complaint,

it would still fall within the "status inquiry” exception to the rules. Id.
92 Letter from Laura D. Ford, US West, to William F. Caton, Acting Secretary, FCC (April 6, 1994),
CC Docket No. 93-129.

93 Id.

94 See Application at 2.

9% 9 FCC Rcd 974 (Feb. 14, 1994); 9 FCC Rcd. 1881 (Apr. 15, 1994).
9% In its Application, Beehive points to one of these filing made by the BOCs on May 5, 1994, and
asserts that this filing was particularly egregious because it was made three days after Beehive notified the parties of
its concern with the potentia ex parte conflict. Application at 19. Beyond the reasons addressed above, we note that
the docket indicates that service of this letter by Beehive was made by mail, and, at least with the copy sent to the
Commission's Managing Director, was not postmarked until May 3, 1996. See Docket, File No. E-94-57. Given that
the Commission received its mailed copy on May 6, 1996, and that there is a standard presumption of three days for
service by mail, see Fed.R.Cia.P. 6(€), there is no basis for assuming that the parties received this notification prior
to submitting the May 5th filings.

16



Federal Communications Commission FCC 97-387

or unduly pregjudiced Beehive. Asexplained above, all such written materials were readily available
to Beehive in atimely fashion. That Beehive had to make arrangements to obtain these materials,
rather than having them served, does not undermine the fact that final decisionsin both proceedings
were made based upon a full and open record available to both Beehive and reviewing courts.
Moreover, given that Beehive knew about all of these presentations prior to the Commission's
decision on its complaint, it had full opportunity to respond in the context of the complaint
proceeding. The Commission's order on the merits of Beehive's complaint would not have been
affected by different ex parte procedures, and therefore vacating that order would serve no useful
purpose.”’

E. Miscellaneous M atter s

31 Beehive has also raised other issues in this proceeding which relate to the tariff
investigation. We briefly address certain of these issues below in order to ensure a complete record
on review.®

32. In its Application, Beehive asserts that because the tariff investigation involved
current and past rates and practices, it was an adjudicative proceeding under the rules and therefore
should have been designated as "regtricted” pursuant to Section 1.1208(c)(1)(ii)(A).* Beehive goes
on to concede, however, that "reasonable uncertainties could exist as to whether the SMS Tariff
investigation was a restricted proceeding."'® We find Beehive's argument to be without merit.
Beehive's assertion that the tariff investigation was an "adjudicative proceeding” is not dispositive.
While the section cited by Beehive appliesto "any adjudicative proceeding,” that phrase is qualified
by the beginning of Section 1.1208(c) which excludes any proceeding otherwise governed by Sections
1.1204 or 1.1206."°* Further, under the provisions of Section 1.1206(b)(6), the non-restricted ex
parte rules are to be gpplied to tariff proceedings which are set for investigation by the Commission

o7 See PATCO v. FLRA, 685 F.2d 547, 564 (D.C. Cir. 1982) (describing factorsto be considered in
determining whether improper ex parte contacts "irrevocably tainted" proceeding).

9% The Commission requested and was granted remand in order to assure a complete record on
review. See Remand Order. Other issues raised by Beehive in the course of this proceeding have been addresses in

the Beehive Order, which is attached hereto and is which is readopted and reaffirmed by this Order.

99

Application at 5.
100 Id.
101 47 CF.R. § 1.1206(c).
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under Section 204 or 205 of the Act. Such was the case with the investigation at issue.’ Although
under Section 1.1206(b) proceedings pertaining primarily to past rates or practices may be restricted,
Beehive has not shown that the tariff investigation dealt primarily with past rates or practices, or that
the Bureau abused its discretion in treating this proceeding as permit-but-disclose.

33.  Beehive also asserts that the Bureau did not have authority to institute the tariff
investigation because such authority was not delegated by the Commission.’®® This argument is
patently wrong. Section 0.291 of our rules delegates to the Common Carrier Bureau all of the
Commission's functions in the common carrier are, including tariff investigations,’® except where
authority is specificaly withheld. The authority to investigate tariffs has not been specifically
withheld, and indeed is an authority routinely exercised.’®

34. Finally, Beehive has argued that SMS service is not properly tariffed because the
service does not encompass service between points "on its own system."® This argument is not
persuasive. Initidly, we note that we are authorized under Section 4(i) to "perform any and all acts,
make such rules and regulations, and issue such orders, not inconsistent with the Act, as may be
necessary in the execution of its functions."**” The Court of Appeals has previously recognized our
authority under Section 4(i) to direct a party to file atariff, even if Section 203 isinapplicable:

We can assume, without deciding, that [Lincoln Telephone &
Telegraph Company] is a connecting carrier for purposes of Section
203(a), and istherefore exempt from any tariff filing requirement that
the section might otherwise impose. Sections 203(a)'s terms do not,
however, in any way suggest that the section provides the exclusive

102 See Investigation Order, 8 FCC Red at 3245; also 1986 Ex Parte NPRM, 104 FCC 2d at 1345

(specifying that ratemaking or tariff proceedings under Sections 204 and 205 of the Act are to be treated as non-
restricted after they have been set for investigation).

108 Application at 4, n.7.

104 See 47 C.F.R. §0.91 (functions of the Common Carrier Bureau include determinations of the
lawfulness of carrier tariffs).

105 Beehive cites, without explanation, to Section 0.291(h) of the Commission's rules as supporting
its position that the Commission withheld this power from the authority delegated to the Bureau. This section,
which authorizes the Bureau to issue non-hearing related subpoenas for evidence in investigations of matters
within the the Bureau's jurisdiction, does not support Beehive's argument. See 47 U.S.C. § 0.291(h).

106 Bechive Brief at 38-42.

107 47 C.F.R. 154()).
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authority under which the Commission can require a tariff to be filed.
Thus, while Section 203(a) did not grant the Commission the requisite
authority for its action, Section 154(i) did.'®

Therefore, if we are authorized under Section 4(i), as the courts have held, to direct a party to file
atariff even if Section 203 is not applicable, we have the authority to require the BOCs to file the
SMS Tariff as we directed.

35. Moreover, we are authorized under Section 203(b)(2) to modify, for good cause
shown, "any requirement made by or under the authority of this section . . . in particular instances."*®
Good cause was demonstrated in the CompTel Declaratory Ruling™® when, after we listed the
numerous factors supporting same, we found that "SMS access is technically necessary to the
provision of 800 access service, and isincidental to the provision of such access."*' Because of this
necessity and the incidental nature of SMS service, we are empowered under Section 203(b)(2) to
order the tariff to be filed as directed.

V. CONCLUSION

36. For the reasons stated above, we find nothing improper or prejudicial in the staff's
decision to modify the ex parte procedures applicable to Beehive's complaint proceeding. We also
find that Beehive has failed to substantiate its clams that any impermissible ex parte contacts tainted
this proceeding. Finaly, we conclude that Beehive's other arguments relating to this proceeding and
the tariff investigation are unpersuasive. Having now completed our consideration of Beehive's
claims, we hereby adopt and reaffirm the Beehive Order and deny Beehive's formal complaint.™?

V. ORDERING CLAUSES

37.  ACCORDINGLY, IT ISORDERED pursuant to Sections 4(i), 4(j), 5(c)(5), and 208
of the Communications Act of 1934, as amended, 47 U.S.C. 88 154(i), 154(j), 155(c)(5), 208, and

%8 Lincoln Telephone and Telegraph Co. v. FCC, 659 F.2d 1092, 1108-09 (D.C. Cir. 1981).
19 47 U.S.C. § 203(b)(2).
10 Inre Provision of Access for 800 Service, Order, 8 FCC Red 1423, (1993) (CompTel Declaratory Ruling).

M CompTel Declaratory Ruling, 8 FCC Rcd at 1426. See, also, In re Palicies and Rules Concerning Local
Exchange Carrier Validation and Billing Information for Joint Use Calling Cards, Report and Order and Request
for Supplemental Comment, 7 FCC Rcd 3528 (1992).

12 In granting the Commission's request for remand, the Court of Appeals vacated the Beehive
Order pending completion of the administrative proceedings. See Remand Order, supra. The Beehive Order is
attached hereto.
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Sections 1.115(g) of the Commission'srules, 47 C.F.R. § 1.115(g), that the Application for Review
filed by Beehive Telephone, Inc. and Beehive Telephone Nevada, Inc., in the above-captioned
proceeding, IS DENIED.

38. IT ISFURTHER ORDERED that the Commission's Memorandum Opinion and Order
in this proceeding, released August 15, 1995, and attached hereto, is hereby adopted and reaffirmed,
and Complainants formal complaint in this matter IS DENIED.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary

Attachment
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