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Before the

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, DC  20554
MCI TELECOMMUNICATIONS
)

CORPORATION,
)


)

Complainant,
)


)

v.
)

File No. E-97-18


)

PACIFIC BELL,
)


)

Defendant.
)

ORDER


Adopted: September 13, 1999
Released: September 13, 1999

By the Deputy Chief, Formal Complaints & Investigations Branch, Enforcement Division, Common Carrier Bureau:

1.
In the original complaint for the above-referenced proceeding, MCI Telecommunications Corporation (“MCI”) challenges a practice employed by Pacific Bell (“PacBell”) relating to customer proprietary network information (“CPNI”).  This practice required MCI to provide a Letter of Authorization (“LOA”) from every residential customer that chose to migrate local exchange service from PacBell to MCI before PacBell would release to MCI any CPNI relating to the customer’s service configuration.


2.
On July 22, 1999, the California Public Utilities Commission (“CPUC) decided to consider a similar issue relating to the use of CPNI.
  This issue concerns the CPUC requirement to obtain written authorization from customers prior to releasing CPNI and whether this requirement is unlawful in light of this Commission’s order relating to CPNI.
  Because this issue relates to a defense raised by PacBell in the matter before this Commission, the CPUC’s resolution of the above-referenced issue could have a direct impact upon the Commission’s decision regarding liability in this case.

3. On August 18, 1999, the United States Court of Appeals for the Tenth Circuit, however, vacated the CPNI Order, “concluding that the FCC failed to adequately consider the constitutional ramifications of the regulations interpreting § 222 and that the regulations violate the First Amendment.”
  Implementation of the CPNI Order, as a result of this ruling, is uncertain pending final disposition of the case.

4. On September 2, 1999, in light of the proceeding before the CPUC and the Tenth Circuit decision, the parties filed their Joint Motion to Hold Proceedings in Abeyance (“Joint Motion”) for the above-captioned matter.

5. We believe that the grant of the Joint Motion would facilitate the resolution of this complaint by allowing the parties and the Commission to wait for the final resolution of the CPUC proceeding and the Tenth Circuit decision and, therefore, limit expenditures of additional time and resources by the parties and the Commission.

6. Accordingly, IT IS ORDERED, pursuant to sections 4(i), 4(j), and 208 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 154(j), and 208, and the authority delegated in sections 0.91 and 0.291 of the Commission’s rules, 47 C.F.R. §§ 0.91 and 0.291, that the parties’ Joint Motion IS GRANTED and the above-captioned proceeding shall be HELD IN ABEYANCE until: 1) the CPUC makes a determination regarding the CPNI issue as framed in the CPUC Order;
 and 2) the final disposition of the CPNI Order pending further activity in the U.S. West case.


7.
IT IS FURTHER ORDERED that the parties in the above-captioned matter will report jointly to this Commission on October 15, 1999, and every forty-five (45) days thereafter, or more often if necessary, until the CPUC issues a determination resolving the CPNI issue as framed in the CPUC Order.

FEDERAL COMMUNICATIONS COMMISSION

Radhika V. Karmarkar

Deputy Chief, Formal Complaints & Investigations Branch

Enforcement Division

Common Carrier Bureau

� 	See Order Reopening and Consolidating Application (A.) 96-08-041, A. 96-08-068, and A. 96-09-012 for the Purpose of Deciding Issues Remanded From the United States District Court for the Northern District of California, Decision 99-07-032, (rel. July 22, 1999 (“CPUC Order”).





� 	See In the Matter of Implementation of the Telecommunications Act of 1996: Telecommunications Carriers' Use of Customer Proprietary Network Information and Other Customer Information, Second Report and Order and Further Notice of Proposed Rulemaking, Docket No. 96-115, FCC 98-27 (rel. Feb. 26, 1998) (“CPNI Order”).





� 	See U.S. West v. FCC, No. 98-9518, slip op. at 4 (10th Cir. Aug. 18, 1999) (“U.S. West”). 


� 	See CPUC Order at 3.
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