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MEMORANDUM OPINION AND ORDER

Adopted:  November 9, 1999                       Released:  November 9, 1999

By the Deputy Chief, Common Carrier Bureau:


1.  On December 1, 1997, the Commission released the 1997 Annual Access Tariff Refund Order,
 which found that several price cap local exchange carriers (LECs), including U S WEST Communications, Inc. (U S WEST) had unjustly and unreasonably understated their per-line Base Factor Portion (BFP) revenue requirement forecasts for the tariff year 1997-98.  The Commission therefore prescribed per-line BFP revenue requirement forecasts for these LECs, and ordered refunds to interexchange carriers (IXCs) for the difference between the Carrier Common Line (CCL) rates actually in effect between July 1, 1997 and December 31, 1997, and CCL rates computed using the Commission’s per-line BFP revenue requirement prescription. 
 


2.  On February 2, 1998, U S WEST submitted a petition seeking a temporary waiver of sections 61.45(d), 61.46 (d), and 69.152 of the Commission’s Rules, 47 C.F.R. §§ 61.45(d), 61.46(d) and 69.152.  In its petition, U S WEST requests permission to impose end user common line (EUCL) charges
 on multi-line business  (MLB) customers in excess of the amounts prescribed by section 69.152 (without reducing its CCL charges as required by section 61.46(d)) and to make a corresponding exogenous cost adjustment to its price cap index (PCI). 


3.  U S WEST states this waiver is necessary to enable it to file a tariff to recover from MLB customers the amounts determined by the Commission that U S WEST did not fully recover from those customers during the period of July 1, 1997 through December 31, 1997.
  U S WEST claims that, once the tariff takes effect, it will proceed to refund to the IXCs, as directed by the Commission, CCL charges with respect to that same period.
  U S WEST proposes that, in each state, it will add to its MLB EUCL rate an amount equal to the difference between the rate determined as prescribed by the Commission and the rate filed by U S WEST in its annual access filing.
  The incremental charge would remain in effect for six months from the date it takes effect.
  


4.  After U S WEST filed its petition, the Commission ruled on a petition for reconsideration filed by Bell Atlantic that sought reconsideration of the 1997 Annual Access Tariff Refund Order.
  Bell Atlantic claimed that the order violated the Commission’s price cap rules by preventing Bell Atlantic from recovering the full amount of its total common line basket revenues permissible under the Commission’s price cap rules.
  On reconsideration, the Commission upheld its decision to prescribe BFP forecasts finding that “a carrier cannot recoup its losses from a rate the Commission ultimately determines has been set unjustly or unreasonably low, or offset such losses against refunds owed for rates that were too high.”
  Thus, the Commission’s 1997 Annual Access Tariff Reconsideration Order resolved the very issue raised by U S WEST, holding that carriers could not recoup or offset “losses” from rates that were set lower than they might have been against refunds owed for rates that were too high.
 Accordingly, U S WEST’s petition is denied.

5.  Accordingly, IT IS ORDERED, pursuant to sections 1, 2, 4(I), 4(j), 201 and 202 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152, 154(i), 154(j), 201 and 202, and authority delegated by sections 0.91 and 0291 of the Commission’s Rules, 47 C.F.R. §§ 0.91, 0.291, that the petition for waiver filed by U S WEST IS HEREBY DENIED. 





FEDERAL COMMUNICATIONS COMMISSION

Yog R. Varma

Deputy Chief, Common Carrier Bureau
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