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I.    INTRODUCTION



1.
In the Telecommunications Act of 1996,
 Congress amended the Communications Act of 1934
 by, among other things, adding new section 254 to the Act.  In section 254, Congress directed the Commission and the states to devise methods to ensure that "[c]onsumers in all regions of the Nation, including low‑income consumers and those in rural, insular, and high cost areas [h]ave access to telecommunications and information services [a]t rates that are reasonably comparable to rates charged for similar services in urban areas."
  On May 8, 1997, the Commission released the Universal Service Order,
 implementing section 254 of the Act and establishing a universal service support system that became effective on January 1, 1998.



2.
In the Universal Service Order, the Commission adopted a formula that limited the amount of corporate operations expense that a carrier could recover through existing high cost loop support mechanisms.
  The formula was developed to "ensure that carriers use universal service support only to offer better service to their customers through prudent facility investment and maintenance consistent with their obligations under section 254(k)."
  The Commission decided to "limit universal service support for corporate operations expense to a reasonable per‑line amount, recognizing that small study areas, based on the number of lines, may experience greater amounts of corporate operations expense per line than larger study areas."



3. 
The Commission adjusted the maximum allowable corporate operations expense formula in the Fourth Order on Reconsideration
 by adopting a new minimum recoverable expense cap of $300,000 per year out of an abundance of caution for the smallest carriers.
  By raising the floor for corporate operations expense, the Commission reasoned that it reduced the need for the smallest carriers to seek a waiver of the cap.  The Commission recognized, however, that certain carriers, such as those serving rural Alaskan territories, may have unusually high corporate operations expense, and invited carriers to file for waiver of the cap "to demonstrate the necessity of these expenses for the provision of the supported services."



4.
On April 14, 1999, Bristol Bay Telephone Cooperative, Inc. (Bristol Bay)
 filed a Petition for Waiver (Petition) of section 36.621(a)(4) of the Commission's rules, which limits the corporate operations expense recoverable through federal universal service support as modified by the Fourth Reconsideration Order.  The Petition specifically requests that the Commission grant Bristol Bay a waiver "to allow all of its corporate operations expenses incurred in 1998 to be accepted as expenses without the limitation imposed by Section 36.621(a)(4) of the Commission's rules."
  On April 29, 1999, the Commission released a Public Notice seeking comment on the Petition.
  Two parties filed comments, both in support of the Petition.
  This Order grants Bristol Bay a limited one-year waiver of the corporate operations expense limit requirements of section 36.621(a)(4) of the Commission's rules.

II.    BACKGROUND

A.
The Standard for Granting a Waiver


5. 
Under section 1.3 of the Commission's rules, a waiver may be granted "if good cause therefor is shown."
  As interpreted by the courts, this requires that a petitioner demonstrate that "special circumstances warrant a deviation from the general rule and such a deviation will serve the public interest."



6. 
In the Universal Service Order, the Commission adopted a high standard for granting a waiver for corporate operations expense recovery.
  Specifically, the Commission requires that "exceptional circumstances" be shown to receive a grant of a waiver to provide additional support for such expenses.
  The Commission, in the Fourth Order on Reconsideration, affirmed its conclusion that the need for waivers should be limited to exceptional circumstances, reasoning that, because corporate operations expense is typically within a company's complete discretion, it is more likely to be susceptible to abuse than other types of expenditures, such as plant maintenance expenditures.

B.
Bristol Bay Petition


7. 
Bristol Bay is a local exchange carrier that provides service in six exchange areas in the westernmost part of Alaska.
  Bristol Bay's service areas are comprised of small fishing villages and other small native Alaskan communities which are remotely located from the larger cities and more populated regions of Alaska.  The six exchange areas (King Salmon/Naknek/South Naknek, Levelock, Ekwok, Igiugig, Koliganek, and New Stuyahok) consist of a total of 1,843 access lines.



8. 
In its Petition, Bristol Bay argues that we should grant a waiver because it faces exceptional circumstances in providing service to its rural Alaskan communities sufficient to warrant a deviation from the general rule.
  Bristol Bay states that its service areas are small isolated communities that experience extreme weather conditions in the winter months.
  It states that travel and shipping expenses are considerable due to the combination of extreme weather conditions and unusual distances between service areas.
  According to Bristol Bay, these circumstances contribute to its high administrative expenses.  For example, it states that chartered flights are required in order for its personnel to travel to annual customer meetings.
  In support of its waiver request, Bristol Bay provided data pertaining to its corporate operations expenses in 1998 to demonstrate the extraordinary conditions surrounding the offering of service in rural Alaskan villages.



9. 
Bristol Bay further states that the Regulatory Commission of Alaska (RCA)
 has launched a large scale restructuring of the telecommunications industry as a result of the enactment of the 1996 Act.
  As a result, Bristol Bay states that it has experienced a considerable escalation of its already high general and administrative expenses for legal and consulting fees due to the numerous, on-going regulatory policy proceedings before the RCA.
  Bristol Bay contends that this has placed unusual economic burdens on the company because it is small and remotely located with limited internal resources.
  Bristol Bay notes that although it has participated in group efforts to control the cost of policy advocacy, several simultaneous policy and rulemaking proceedings have worsened the financial impact on the company.



10. 
Bristol Bay argues that because it is a small rural organization, it cannot afford to maintain in-house expertise to participate effectively in the numerous multifaceted RCA proceedings resulting from the 1996 Act and, thus, must rely on extensive outside consulting and legal expertise.
  Bristol Bay states that these expenses are due to the actions of the RCA, which it cannot control; yet it is necessary, and in some instances required, to participate in the proceedings.

III.    DISCUSSION



11.
Based on our review of Bristol Bay's petition and information concerning its telephone operations in Alaska, we find that Bristol Bay faces extraordinary conditions in providing service to its six geographically remote exchanges in Alaska.
  Bristol Bay's service areas, comprised of fishing villages and other small communities in the westernmost part of the state, are isolated from Alaska's most populated areas.  Its provision of service in Alaska is characterized by long distances between exchanges, sparsely populated service areas, and an extreme climate that, collectively, lead to high operational costs.  Although the costs affected are primarily operational in nature, the extraordinary conditions contribute to Bristol Bay's high corporate operations expenses as well.
  This finding based on our review of the information in the Petition is consistent with the Commission's findings for other similarly situated Alaskan carriers.
  



12.
In addition, we find that Bristol Bay's high corporate operations expenses in 1998 were caused not only by the extraordinary conditions faced by Bristol Bay in Alaska, but particularly because of the increase in its legal and consulting expenses associated with implementation of the 1996 Act as described in the Petition.
  We recognize that, to the extent that participation in certain RCA regulatory proceedings was mandated, these legal and consulting expenses were not discretionary to Bristol Bay.  Our review finds that these legal and consulting expenses were legitimate expenses because, as Bristol Bay points out, it could not afford to maintain in-house expertise to participate effectively in such regulatory proceedings.
  Without incurring these additional legal and consulting expenses, Bristol Bay would have been unable to participate effectively in such regulatory proceedings.



13.
Based on our findings, we conclude that Bristol Bay demonstrates good cause for a limited waiver due to the extraordinary conditions surrounding its operations in Alaska in addition to the increase in its legal and consulting expenses associated with the 1996 Act.  Furthermore, in consideration of Bristol Bay's corporate operations expenses in 1998, we conclude that granting a limited waiver will be in the public interest of maintaining affordable rates in Bristol Bay's service areas.  We thus grant Bristol Bay a limited one-year waiver of section 36.621(a)(4) of the Commission's rules subject to the conditions indicated below regarding future waiver requests.



14.
Because it has been over three years since the 1996 Act was enacted, we fully expect that the number of related regulatory proceedings will decrease resulting in a corresponding decrease in Bristol Bay's legal and consulting expenses.  Consequently, we expect that in the future Bristol Bay will be in a better position to control its corporate operations expenses.  If, however, Bristol Bay should request a waiver in the future, we will require that it show what measures it has taken to reduce its corporate operations expenses.
  In addition, we will require that in future waiver requests Bristol Bay obtain and submit to us a nonbinding statement from the Regulatory Commission of Alaska that, based on its knowledge of the operations of Bristol Bay and the telecommunications market in Alaska, the corporate operations expenses of Bristol Bay, especially its legal and consulting expenses associated with implementation of the 1996 Act, are reasonable and that it supports approval of a request for waiver by Bristol Bay.

IV.    ORDERING CLAUSE



15. 
Accordingly, IT IS ORDERED, pursuant to sections 1, 4(i), 5(c), 201-205, and 254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 155(c), 201-205, and 254, and sections 1.3, 0.91 and 0.291 of the Commission's rules, 47 C.F.R. §§ 1.3, 0.91 and 0.291, that the Petition of Bristol Bay Telephone Cooperative, Inc. for Waiver of Section 36.621(a)(4) of the Commission's Rules IS GRANTED to the extent discussed in this Order.





FEDERAL COMMUNICATIONS COMMISSION





Robert C. Atkinson





Deputy Chief, Common Carrier Bureau
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