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I.  INTRODUCTION


1. 
On November 10, 1998, the Commission issued a Memorandum Opinion and Order
 resolving two formal complaints brought by Halprin, Temple, Goodman & Sugrue (Halprin) and Freedom Technologies, Inc. (Freedom) (collectively, Complainants) against MCI Telecommunications Corporation (MCI).
  These essentially identical complaints challenged the lawfulness and application of the "Non-Subscriber" rates then contained in MCI's Tariff F.C.C. No. 1 (Tariff).  The Commission concluded in the Halprin Order that (1) the Tariff's description of when certain customers would be charged MCI's "Non-Subscriber" rates was not "clear and explicit," in violation of Part 61.2 of the Commission's rules;
 (2) MCI's practice of charging certain "direct-dialed"
 calls at rates labelled in the Tariff as "Non-Subscriber" rates was unreasonable, in violation of section 201(b) of the Communications Act of 1934, as amended (Act);
 and (3) the complaints should be denied in all other respects. 


2. 
Complainants and MCI filed Petitions for Reconsideration of the Halprin Order.
  For the reasons enumerated below, we deny both MCI's Petition for Reconsideration and Complainants' Petition for Reconsideration.


II.  BACKGROUND
A.
The Underlying Facts

3. 
The parties do not dispute the underlying facts leading to the filing of the complaints.
  In addition, neither party challenges any finding of fact in the Halprin Order.  Therefore, this Order incorporates by reference the facts described in the Halprin Order.
  We restate here only the following fundamental facts.


4. 
The process by which an end user chooses an IXC to carry the end user's direct-dialed interexchange traffic is called "presubscription" or "PIC-ing"; and upon engaging in such presubscription, the end user becomes a "subscriber" of the chosen IXC.
  A subscriber of an IXC may place an interexchange call simply by dialing "1" plus the area code and local telephone number (i.e., "direct-dialing"), and in doing so, the subscriber will access the network of only the subscriber's presubscribed IXC.  An end user who is not a subscriber of a particular IXC cannot make an interexchange call over that IXC's network simply by direct-dialing; instead, an end user who is not a subscriber of a particular IXC can make an interexchange call over that IXC's network only by dialing a seven-digit access code assigned to that IXC, plus the area code and the local telephone number.  Thus, the ability to make an interexchange call simply by direct-dialing is inextricably linked to the "subscriber" relationship between an end user and a particular IXC.


5.
During the relevant period, under certain circumstances, MCI imposed on its subscribers (i.e., end users presubscribed to MCI) certain charges labelled in MCI's Tariff as "Non-Subscriber" charges.
  MCI's Tariff explained the circumstances under which an MCI subscriber could be assessed charges labelled in the Tariff as "Non-Subscriber" charges in only the following relevant manner:  "Non-Subscriber" charges would be applied to calls made by a subscriber who "remains presubscribed to MCI service after its account(s) are removed from MCI's billing system, subsequently continues to use MCI's network, and is billed for such use by a local exchange carrier, the Company [MCI] or its agents."
  The Tariff did not describe what circumstances would cause MCI to remove a subscriber's account from MCI's billing system while the subscriber remained presubscribed to MCI.  The "Non-Subscriber" charges at issue were $0.38 per-minute, plus $2.49 per-call.


6.
MCI applied the foregoing "Non-Subscriber" rates to certain interexchange calls made by Complainants.  In response, Complainants filed the instant action, alleging that MCI had violated section 201(b) of the Communications Act by (1) failing to identify clearly and explicitly in the Tariff when MCI would remove a subscriber's account from MCI's billing system while the subscriber remained presubscribed to MCI;
 (2) assessing on subscribers charges labelled in the Tariff as "Non-Subscriber" charges;
 and (3) charging unreasonably high "Non-Subscriber" rates.


7. 
Complainants sought an award of damages for the difference between the amount Complainants paid to MCI pursuant to MCI's "Non-Subscriber" rates and the amount they would have paid to MCI had MCI's rates been reasonable.
  Complainants also requested like damages on behalf of all similarly situated customers who had paid MCI's "Non-Subscriber" rates for the previous two years.
  Finally, Complainants requested that the Commission assess forfeitures against MCI, order MCI to pay punitive damages, and condition MCI's operating authority on its compliance with the Commission's ruling.

B.
The Halprin Order and Petitioners' Challenges Thereto

8. 
In the Halprin Order, the Commission found in favor of Complainants in several respects, concluding that (1) the Tariff's description of when MCI would charge its subscribers "Non-Subscriber" rates was not "clear and explicit," in violation of Part 61.2 of the Commission's rules;
 and (2) MCI's practice of assessing charges labelled in the Tariff as "Non-Subscriber" charges on MCI subscribers was unreasonable, in violation of section 201(b) of the Act.
  The Commission ordered MCI to: (1) refund to Complainants the difference between the amount that each paid to MCI during the relevant period and the amount that each would have paid under MCI's basic subscriber rates then in effect;
 and (2) stop assessing charges labelled in the Tariff as "Non-Subscriber" charges on customers presubscribed to MCI.
  Because the Commission found unreasonable MCI's practice of imposing on its subscribers charges labelled in the Tariff as "Non-Subscriber" charges, the Commission declined to resolve whether MCI's "Non-Subscriber" rates were unreasonably high.
  Finally, the Commission declined to assess punitive damages with respect to MCI's practices, finding that Complainants had failed to show that MCI had acted "maliciously, wantonly or with a recklessness that betokens improper motive or vindictiveness."


9. 
The Petitions for Reconsideration challenge the Halprin Order on several grounds.  On the one hand, MCI alleges that the Halprin Order (1) violates MCI's "legal right to tariff and collect charges from de-subscribed customers who use MCI's network on a 1+ dialing basis because they failed to contact their ILEC to request that it de-PIC MCI";
 (2) lacks substantial evidence for its holding that the Tariff's use of the term "Non-Subscriber" rates to describe rates imposed on subscribers is inherently confusing;
 (3) contravenes the Filed Rate Doctrine, due process guarantees, and equal protection rights by adopting an actual knowledge/subjective understanding standard rather than the constructive knowledge standard long held applicable to customers' awareness of tariff provisions;
 and (4) arbitrarily and capriciously requires either substantial technical modifications to MCI's network or significant curtailment of consumer choice.
  On the other hand, Complainants allege that the Halprin Order (1) overlooks their request for punitive damages to punish MCI for charging allegedly exorbitant rates,
 and (2) fails to define "basic subscriber" rate.
  For the reasons described below, we reject all of these challenges to the Halprin Order and deny both MCI's Petition and Complainants' Petition.


III.  DISCUSSION
A.
Petitioners Misconstrue the Halprin Order.

10. 
In this Order, we deny both MCI's Petition and Complainants' Petition.  Both MCI and Complainants make the same fundamental mistake in many of their arguments proffered to support their respective requests for reconsideration by assuming, incorrectly, that the Halprin Order held that MCI's practice of assessing "Non-Subscriber" charges on MCI subscribers was unreasonable.  Actually, the Halprin Order's conclusion that MCI's assessment of "Non-Subscriber" charges on MCI subscribers was unreasonable hinged on the language used in the Tariff to describe the practice and charges at issue.  Thus, the practice deemed unreasonable was not the assessment of high charges in certain defined circumstances, but rather the lack of a comprehensible explanation in the Tariff of when such "Non-Subscriber" charges would apply to subscribers.


11.
The Commission stated throughout the Halprin Order the importance of the Tariff's language to the conclusion that MCI had acted unreasonably, in violation of section 201(b) of the Act.  For example, we defined the challenged practice and its consequences as follows:



[T]he practice at issue is MCI's charging of rates that are identified in the Tariff as applicable to "Non-Subscribers" for calls made over lines that are presubscribed to MCI. [Emphasis added]. . .  It is unreasonable to expect a customer that has chosen to "pre-subscribe" to MCI's service to consider itself a "Non-Subscriber." . . .  Because it is reasonable for a consumer to believe that direct-dialing capability triggers Subscriber rates, not Non-Subscriber rates, we find that a customer would not understand that MCI can or will charge Non-Subscriber rates for direct-dialed calls.
 

Indeed, we could not have been more explicit about the interrelationship between its two conclusions that (1) the Tariff was unclear, and (2) MCI had acted unreasonably, in violation of section 201(b):



[O]ur order reaches two conclusions:  (1) that the Tariff is not clear and explicit as required by section 61.2 of the Commission's rules, which renders the Tariff unreasonable in violation of section 201(b) of the Act; and (2) that . . . MCI's practice of assessing "Non-Subscriber" per-minute rates and per-call surcharges on interexchange calls originating on lines presubscribed to MCI's interexchange service is unreasonable in violation of section 201(b) of the Act.  We note, however, that these two conclusions are interrelated, because they stem from two sections of the Act, 201(b) and 203, that are directed at reaching the same goal, requiring that the tariffing practices of carriers be reasonable.  That is, it is an unreasonable practice for a carrier to file a tariff that contains terms that consumers will not understand.
  


12. 
In their petitions for reconsideration, the parties often overlook this fundamental connection between the Tariff's language and the Commission's conclusion that the challenged practice was unreasonable.  This error leads MCI to argue, unpersuasively and at length, that (1) the customer and the local exchange carrier, not MCI, control the termination of the subscriber relationship;
 (2) MCI provides notice to subscribers, through means other than the Tariff, of the possible imposition of "Non-Subscriber" rates;
 (3) MCI's network cannot distinguish between a direct-dial call and a "dial-around" call;
 and (4) blocking de-subscribed customers would limit consumer choice.
  Similarly, this error leads Complainants to argue mistakenly that MCI should be financially punished for charging excessive "Non-Subscriber" rates.


13. 
All of these arguments are beside the point.  As explained below, none of these arguments by MCI alters the fact that MCI's Tariff failed to inform MCI subscribers of the possible imposition of "Non-Subscriber" rates; and Complainants' argument fails to recognize that the Halprin Order does not forbid MCI from charging the rates at issue to subscribers, as long as the practice of doing so is clearly described in the Tariff.

B.
MCI Provides No Basis for Reconsideration.



1.
The Halprin Order Did Not Wrongfully Disregard MCI's Tariff Categories.




14. 
MCI first argues that the Halprin Order violates MCI's right under section 203 of the Act to create a tariff category of "Non-Subscriber" charges for calls made by a customer whose line is PIC-ed to MCI but who has no account in MCI's billing system.
  To support that argument, MCI asserts that (1) its "Non-Subscriber" rates would apply to a subscriber only when a subscriber whose account with MCI had been terminated (either voluntarily or involuntarily) failed to instruct the applicable local exchange carrier to de-PIC MCI; (2) MCI cannot de-PIC itself; and (3) MCI cannot determine on its own whether a particular customer is currently PIC-ed to MCI.
  


15. 
MCI's assertions, even if true, do not invalidate the reasoning and conclusion of the Halprin Order.
  The Halprin Order did not hold that MCI cannot create a tariff category for calls made by a customer whose line is PIC-ed to MCI but who has no account in MCI's billing system.  Instead, the Halprin Order held that if MCI creates such a category it may not describe such a category of service in the Tariff in an ambiguous and inherently confusing manner.


16. 
MCI's assertions do not address the Tariff's clarity in any respect; and MCI's assertions do not render the Tariff's descriptions of the challenged charges any less incomprehensible to us today than they were when we first reviewed them.  Even given MCI's explanation in its briefs that its "Non-Subscriber" rates would apply to a subscriber only when a subscriber whose account with MCI had been terminated (either voluntarily or involuntarily) failed to instruct the applicable local exchange carrier to de-PIC MCI, we still cannot even faintly discern that assertion from the applicable language of the Tariff.  Thus, MCI's assertions provide no basis for reconsidering the Halprin Order.


17. 
As stated above, MCI argues that the Halprin Order mistakenly ignores that (1) the customer and the LEC, rather than MCI, control whether the customer's line remains presubscribed to MCI,
 and (2) MCI cannot ascertain whether former customers remain presubscribed to MCI because the LEC will not provide MCI with PIC information.
 Again, these assertions do not cure the essential problem identified in the Halprin Order.  Whether  the Tariff is ambiguous and inherently confusing does not depend upon which party has ultimate control over the status of a customer's line or whether PIC information is ascertainable.  Rather, the vague and misleading nature of the Tariff arises from its confusing language and the fact that only MCI and not the customer can know whether a customer making a direct-dialed call has or does not have a billing account with MCI.
  Indeed, while MCI relies on its inability to control the PIC-change process, its argument ignores the fact that MCI is in sole control of when a customer is removed from MCI's billing system.  Moreover, it is not apparent that there is any way for a customer to ascertain whether or when he or she has been removed from MCI's billing system.


2.
The Halprin Order is Supported by Substantial Evidence.


18. 
MCI also argues that the Halprin Order lacks substantial evidence to support its conclusion that the Tariff is ambiguous and confusing to consumers other than Complainants.
 To buttress that argument, MCI asserts that (1) the record contains only the Tariff itself and facts specific to Complainants;
 (2) MCI's billing practices notify customers of the possibility of incurring the charges at issue;
 and (3) the Halprin Order contains only conclusory statements rather than a rational connection between the facts found and the conclusions reached by the Commission.
  


19. 
We disagree with MCI's assertion that the Commission needed more in the record than just the Tariff in order to conclude properly that the Tariff was ambiguous and confusing.  Courts have recognized time and again that the Commission has special expertise in reviewing and interpreting tariffs.
  If the applicable language of the Tariff appears ambiguous and confusing to the Commission, the Commission rightfully can conclude, without conducting an empirical survey or relying on a slew of existing complaints (although the Commission has, in fact, received numerous informal complaints regarding MCI's practices in this regard), that the Tariff appears ambiguous and confusing to consumers.
  The Halprin Order points out that



the Tariff does not explain what circumstances cause MCI to remove a customer's account from its billing system, which removal triggers the imposition of Non-Subscriber rates.  Without such an explanation, a customer cannot determine whether, or even when, MCI will remove its account from MCI's billing system.

The Halprin Order also explains that, because a customer's ability to direct-dial a long distance call depends on the existence of a presubscription relationship between the customer and an IXC, the Tariff's identification of certain charges to be assessed on direct-dialed calls as "Non-Subscriber" charges is inherently confusing.
  These two obvious, facial deficiencies in the language of the Tariff provided us with ample evidence in the record to conclude that MCI's practice of charging the kind of "Non-Subscriber" rates at issue to subscribers was unjust and unreasonable under section 201(b) of the Act.
 


20. 
MCI contends that, despite the language in the Tariff, MCI's billing practices assure that the vast majority of subscribers understand the possibility of incurring "Non-Subscriber" charges.
  MCI's billing practices are irrelevant, however.  As MCI itself correctly notes, the Filed Rate Doctrine prevents customers from relying on extrinsic circumstances that may suggest that the terms of service differ from those published in the filed tariff.
  Similarly, MCI cannot rely on information not contained in its Tariff to make its Tariff reasonable.
  Accordingly, whether MCI provides subscribers with additional explanatory information through MCI's billing practices is not relevant.  Rather, the only relevant information is what the Tariff itself provides.  Here, the Tariff's description of the trigger for "Non-Subscriber" charges was vague, and the Tariff's distinction between "Subscriber" and "Non-Subscriber" rates was inherently confusing.  Any other notice provided by MCI to its subscribers regarding these matters does not cure such deficiencies in the Tariff's text.


21. 
Furthermore, we reject MCI's argument that the Halprin Order contains only conclusory statements rather than a rational connection between the facts found and the conclusions reached by the Commission.
  We provided ample analysis throughout the Halprin Order to support our conclusion that MCI's Tariff was vague and inherently confusing.
  For example, in evaluating the Tariff, we explained at length why the "terms do not clearly and explicitly describe when MCI will apply 'Non-Subscriber' rates to lines that are presubscribed to MCI."
  In addition, we fully described how the Tariff "does not explain what circumstances cause MCI to remove a customer's account from its billing system, which removal triggers the imposition of "Non-Subscriber" rates."
  Moreover, the Halprin Order  thoroughly explained why it would be unreasonable to "expect a customer that has chosen to 'pre-subscribe' to MCI's service to consider itself a 'Non-Subscriber.'"
  In sum, the Halprin Order plainly provided far more than bald conclusions.  MCI's assertions to the contrary are unfounded.


3.
The Commission Did Not Misapply the Filed Rate Doctrine or Violate the APA, Due Process Guarantees, or the Equal Protection Clause.

22. 
MCI further argues that the Halprin Order subverts the Filed Rate Doctrine by collapsing the fundamental distinction between "actual" and "constructive" knowledge.
  According to MCI:



[A] tariff cannot be deemed unreasonable simply because customers do not have "actual" knowledge of its terms, or because circumstances may suggest to a customer that the terms of a service differ from those published in the filed tariff. . . .  The law deems customers to have constructive knowledge of the entire tariff, and all of its terms must be construed in the context of the tariff document as a whole.  Thus, customers . . . with constructive knowledge of each term of MCI's Tariff would understand the circumstances under which they would be charged various subscriber and casual calling rates.
 
MCI further argues that the Halprin Order goes so far afield from prior interpretations of the Filed Rate Doctrine that it violates the Administrative Procedure Act (APA), due process guarantees, and MCI's equal protection rights.
  


23. 
Once again, MCI's argument is thoroughly inapposite.  The Halprin Order expressly recognizes that the Filed Rate Doctrine applies and that, as a matter of law, customers are deemed to know all of the charges and practices described in a filed tariff.
  Nothing in the Halprin Order undermines this application of "constructive knowledge."  In particular, the Halprin Order does not impose upon MCI any affirmative duty to provide its customers with "actual" notice of the Tariff's terms.  The Halprin Order also does not rely on customers' subjective understanding of the Tariff's terms.  Instead, the Halprin Order finds that MCI subscribers lacked even constructive knowledge of the circumstances under which they would incur "Non-Subscriber" charges because such information could not reasonably be understood from the Tariff itself.
  In so finding, we relied on (1) the Tariff's ambiguous description of those circumstances,
 and (2) the Tariff's confusing use of the terms "Subscriber" and "Non-Subscriber" in a manner contrary to their common usage.
 


24. 
What MCI overlooks is that the "constructive knowledge" tenet of the Filed Rate Doctrine applies only to terms that a tariff expresses clearly and explicitly.
  We will not and cannot deem a customer to know the meaning of a tariff term that the customer would not be able to understand even in the unlikely event that the customer actually reviewed the tariff.  In this case, for all of the reasons previously stated, MCI is simply incorrect that MCI subscribers "with constructive knowledge of each term of MCI's Tariff would understand the circumstances under which they would be charged various subscriber and casual calling [i.e., "Non-Subscriber"] rates."
  Therefore, we find that the Halprin Order did not depart from precedent in its application of the Filed Rate Doctrine.  Accordingly, we find specious MCI's arguments that the Halprin Order violates the APA, due process guarantees, or the Equal Protection Clause. 


4.
The Halprin Order Does Not Require MCI to Modify Its Network or Block Calls.

25. 
MCI argues that, because the Halprin Order can be read to require substantial technical modifications to MCI's network or the wholesale blocking of customers, it is arbitrary and capricious.
  We disagree with MCI's interpretation of the Halprin Order.  In directing MCI to discontinue assessing on presubscribed customers charges labelled in the Tariff as "Non-Subscriber" charges, we did not force MCI to modify its network or institute blocking.  Instead, we required MCI to revise its Tariff language to avoid customer confusion.
  This directive does no more than require MCI to satisfy its legal obligations under the Act and Commission rules.
 

C.
Complainants Provide No Basis for Reconsideration.


1.
Punitive Damages are Not Warranted.


26. 
Complainants' contend that the Halprin Order failed to address their claim that punitive damages should be assessed against MCI, because the "Non-Subscriber" rates at issue grossly exceeded the market rate for similar services and "reflect a maliciously calculated plan by MCI improperly to extort huge sums of money from unsuspecting customers."
  We disagree that we should have reached this issue of punitive damages.  As explained above, the Commission specifically did not reach the question whether MCI's "Non-Subscriber" rates were unreasonably high.
  Without such a determination of liability, there is no basis upon which to assess punitive or other damages.  We therefore reject Complainants' request for punitive damages. 

2.
Clarification of MCI's "Basic Subscriber Rate." 

27. 
In the Halprin Order, the Commission required MCI to refund to Complainants the difference between the amount that each actually paid for MCI's provision of service and the amount they would have paid under MCI's "basic subscriber rates" in effect at the relevant time.
  Complainants now argue that the term "basic subscriber rate" is neither defined in the Halprin Order nor a term of art in the industry and, therefore, may be manipulated by MCI to negate the purpose of the remedy.
  Complainants thus request that the Commission clarify that the term "basic subscriber rate," as used in the Halprin Order, means either (1) MCI's most prevalent rate, with no opportunity to impose an additional surcharge, or (2) an MCI rate that at least ten percent of MCI's presubscribed customers elect as their calling plan.


28. 
While we believe that the term "basic subscriber rate" is a term of art that is well understood in the industry, we clarify that the phrase, as used in the Halprin Order, refers to the rate charged to presubscribed customers who do not elect a specific calling plan.  We note that MCI correctly interpreted the terms of the Halprin Order by refunding Complainants the difference between the amount that each paid and the amount they would have paid under MCI's basic subscriber rates. 


IV.  CONCLUSION

29. 
For the reasons discussed above, we conclude that the Halprin Order (1) does not wrongfully disregard MCI's Tariff categories, (2) is well supported by the evidence, (3) does not violate the Filed Rate Doctrine, the APA, due process guarantees, or the Equal Protection Clause, and (4) does not require MCI to modify its network or block calls.  We further conclude that the Halprin Order properly refrained from addressing Complainants' request for punitive damage claims with respect to MCI's "Non-Subscriber" rates.  In addition, we clarify that the term "basic subscriber rate," as used in the Halprin Order, is the rate charged to presubscribed customers who do not elect a specific calling plan.

V.  ORDERING CLAUSES

30.
Accordingly, IT IS ORDERED that, pursuant to sections 1, 4(i), 4(j), 201(b), 203(c), 207, and 208 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 154(j), 201(b), 203(c), 207, 208, and section 1.106 of the Commission's rules, 47 C.F.R. § 1.106, that the Petition for Reconsideration filed by MCI IS DENIED. 


31.
IT IS FURTHER ORDERED that, pursuant to sections 1, 4(i), 4(j), 201(b), 203(c), 207, and 208 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 154(j), 201(b), 203(c), 207, 208, and section 1.106 of the Commission's rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by Halprin, Temple, Goodman & Sugrue and Freedom Technologies IS DENIED. 
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