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By the Deputy Chief, Common Carrier Bureau:

I. Summary

1. In this order, we grant limited waivers of section 51.507(f) of the Commission’s rules to the Public Utility Commission of Oregon, the Nebraska Public Service Commission, the Wisconsin Public Service Commission, the Public Utilities Commission of Ohio, the Arizona Corporation Commission, the North Carolina Utilities Commission, and the Idaho Public Utilities Commission.  These limited waivers give the state commissions no more than an additional six months to comply with the deaveraging rule, and give less time to two state commissions that indicated that they do not need as long.  We grant a permanent waiver to the Public Service Commission of the District of Columbia.  Section 51.507(f) requires state commissions to establish at least three deaveraged rate zones for the pricing of unbundled network elements (UNEs).

II. Background

2. The Commission promulgated certain rules in the August 1996 Local Competition Order to implement section 251 of the Communications Act of 1934, as amended.
  One such rule, section 51.507(f), requires each state commission to “establish different rates for elements in at least three defined geographic areas within the state to reflect geographic cost differences.”
  Section 51.501(b) states that “the term ‘element’ includes network elements, interconnection, and methods of obtaining interconnection and access to unbundled elements.”

3. A number of parties appealed the Local Competition Order, and the U.S. Court of Appeals for the Eighth Circuit stayed the Commission's section 251 pricing rules in September 1996 pending its consideration of the appeal.
  In July 1997, the Eighth Circuit vacated the deaveraging rule, among others, on the grounds that the Commission lacked jurisdiction.
  On January 25, 1999, however, the U.S. Supreme Court reversed the Eighth Circuit’s decision with regard to the Commission’s section 251 pricing authority, and remanded the case to the Eighth Circuit for proceedings consistent with the Supreme Court’s opinion.

4. Because the section 251 pricing rules had not been in force for more than two years, and because not all states had established at least three deaveraged rate zones, the Commission stayed the effectiveness of section 51.507(f) on May 7, 1999, to allow the states to bring their rules into compliance.
  The Commission stated that the stay would remain in effect until six months after the Commission released its order in CC Docket No. 96-45 finalizing and ordering implementation of high-cost universal service support for non-rural local exchange carriers.
  The Commission did so to allow the states to coordinate their consideration of deaveraged rate zones with issues raised in the Universal Service proceeding.
  The Commission said it would entertain on a case-by-case basis waiver petitions filed by state commissions that sought relief from the general rule in light of their particular facts and circumstances.

5. On November 2, 1999, the Commission adopted its order in CC Docket No. 96-45.
  In that order, the Commission announced that section 51.507(f) would become effective six months later, on May 1, 2000, consistent with its earlier decision in CC Docket No. 96-98.
  On April 6, 2000, the Commission denied a reconsideration petition by GTE Florida that sought continuation of the stay until May 1, 2001.
  The Commission reasoned that further nationwide delay of the deaveraging rule “would impede the ability of competitive local exchange carriers to obtain interconnection and UNEs at cost-based rates, and to compete in the local market.”

6. Eight public utility commissions filed petitions between March 22 and April 26, 2000, seeking waivers of the deaveraging rule.
  The District of Columbia Commission seeks a permanent waiver on the grounds that the District has no geographic cost differences that would warrant deaveraging.  The Oregon, Nebraska, Wisconsin, Ohio, Arizona, North Carolina, and Idaho commissions seek limited waivers so that they might have additional time to complete deaveraging proceedings.

III. Discussion

7. We find good cause to grant the Public Utility Commission of Oregon, the Nebraska Public Service Commission, the Wisconsin Public Service Commission, the Public Utilities Commission of Ohio, the Arizona Corporation Commission, the North Carolina Utilities Commission, and the Idaho Public Utilities Commission limited waivers from our deaveraging rule.  We grant these limited waivers because, although they have not completed their deaveraging proceedings, these state commissions have demonstrated through their considerable efforts that they are committed to implementing our deaveraging requirement.  Thus, we give the Arizona Corporation Commission until June 29, 2000, and the Public Utility Commission of Oregon until September 1, 2000, to comply with the rule.  We give the Nebraska Public Service Commission, the Wisconsin Public Service Commission, the Public Utilities Commission of Ohio, the North Carolina Utilities Commission, and the Idaho Public Utilities Commission until October 31, 2000.  We also find good cause to grant the Public Service Commission of the District of Columbia a permanent waiver.

8. Generally, the Commission's rules may be waived for good cause shown.
  The Commission may exercise its discretion to waive a rule where the particular facts make strict compliance inconsistent with the public interest.
  In addition, the Commission may take into account on an individual basis considerations of hardship, equity, or more effective implementation of overall policy.
  Waiver of the Commission’s rules is therefore appropriate if special circumstances warrant a deviation from the general rule, and such a deviation will serve the public interest.
  We conclude that such circumstances are present here.

9. The Oregon Commission asks for a limited waiver until September 1, 2000.
  The state commission opened a UNE deaveraging proceeding in December 1999 (Oregon Docket No. UM 963), but determined following a February 29, 2000, industry workshop that it would be unable to arrive at uncontested, final deaveraged loop rates by May 1, 2000.
  At best, the state commission states, it would have been able to set interim rates that would have been superseded by an investigation into U S WEST’s UNE loop prices that is scheduled to be completed by September 1, 2000 (Oregon Docket No. UT 148).
  Consequently, Oregon suspended UM 963, choosing instead to move forward with UT 148.
  GTE, Oregon’s only other non-rural incumbent local exchange carrier, has agreed to offer UNEs at the rates set in UT 148 until Oregon completes a proceeding specific to GTE’s UNEs.
  In light of these circumstances, we conclude that it is in the public interest to grant Oregon a limited waiver until September 1, 2000.  Granting the Oregon Commission the short, four-month limited waiver it asks for will allow it to establish deaveraging policies and rates that are more settled than they otherwise would be, and to avoid expending considerable effort to set rates by May 1 that would become moot shortly thereafter.

10. Similarly, we grant the Arizona Corporation Commission a limited waiver until June 29, 2000.  The Arizona Commission filed a request on April 20, 2000, asking that we grant it a limited waiver so that it may have time to complete a pending deaveraging proceeding.
  The state commission filed a revised petition on April 26, 2000, indicating that it expected to be finished with that proceeding by June 29, 2000.
  The Commission states that it was unable to complete its proceeding by May 1 because of other pending dockets involving U S WEST and the creation of competitive markets.

11. The Nebraska Public Service Commission seeks a limited waiver until it can conclude its cost model investigation.
  The state commission is currently examining three deaveraging methodologies: one based on wire center densities, one based on loop lengths, and one combining the two.
  The Nebraska Commission states that all three methodologies require the use of a forward-looking cost model.
  The state commission says it is currently evaluating cost models for this purpose, and needs additional time to conclude its proceedings.
  In light of these circumstances, we conclude that granting Nebraska a limited waiver until October 31, 2000, so that it may investigate models in connection with deaveraging is in the public interest.  AT&T is correct that we do not require states to use cost models for deaveraging.
  Using models is not the only method of designating deaveraged rate zones.  It is, however, a reasonable one, and will assist the Nebraska Commission to set deaveraged UNE rates that are close to cost.

12. The Public Service Commission of Wisconsin asks for additional time to complete its investigation concerning deaveraging of Ameritech’s unbundled loop rates, which it anticipates completing by the end of the year.
  This proceeding has been affected by other dockets relating to Ameritech’s operations support systems and exchange of internet-bound traffic.
  The Wisconsin Commission is also attempting to coordinate with deaveraging its consideration of certain universal service and access charge issues.
  Although the Commission does not require such coordinated consideration, we find such a state approach to be reasonable.
  Granting the state commission a limited waiver for these purposes is in the public interest because it will assist the state in crafting deaveraged rate zones that bring UNE prices closer to cost.  As AT&T points out, Wisconsin might be able to accomplish deaveraging by adopting rates previously established in arbitration proceedings.
  It is by no means certain that such a method of deaveraging would be any faster, however, as it could well lead to other disputes among the parties.  Thus, we grant the commission a limited waiver until October 31, 2000.

13. The Idaho Public Utilities Commission seeks a limited waiver until December 31, 2001.
  Like the Wisconsin Commission, it wishes to coordinate its consideration of deaveraging with its proceedings concerning universal service and the removal of implicit subsidies.
  Idaho argues that the rural nature of its state makes such coordinated consideration all the more important.
  The state commission convened a public universal service workshop on March 28, 2000.
  For the same reasons cited in our discussion of the Wisconsin petition, we find good cause to grant Idaho a limited waiver until October 31, 2000.

14. The Public Utilities Commission of Ohio seeks a limited waiver until no earlier than May 1, 2001, so that it may conclude proceedings regarding UNE deaveraging for GTE and Sprint-United.
  Ohio has already completed proceedings deaveraging UNE rates for Ameritech and Cincinnati Bell.
  The state commission says it needs additional time because of the complexity of its current investigation of the rates of GTE and Sprint-United, and because it was confronted with setting deaveraged rates for four non-rural incumbent LECs within its state.
  We conclude that it is in the public interest to grant Ohio a limited waiver until October 31, 2000, so that it may complete its proceedings, bringing the UNE rates for each of these four carriers closer to cost.

15. We note that Ohio argues it may not need this waiver.  As it points out, the FCC has never ruled that states must create company-specific zones for each carrier in the state, but only that the state commissions must have at least three deaveraged rate zones in total.
  Ohio points out that in the process of deaveraging rates for Ameritech and Cincinnati Bell, the state has already established three rate zones covering all the major metropolitan areas in Ohio.
  The Ohio commission has also already approved several negotiated interconnection agreements that contain deaveraged UNE rates.
  This issue, however, is beyond the scope of our consideration of the waiver petitions.

16. The North Carolina Utilities Commission, like the Ohio commission, seeks a limited waiver until no earlier than May 1, 2001 so that it may complete deaveraging investigations concerning four non-rural incumbent LECs in its state.
  Between September 1997 and March 30, 2000, North Carolina has issued a number of orders toward establishing permanent UNE rates for BellSouth, GTE, Carolina Telephone and Telegraph, and Central Telephone Company.
  On March 13, 2000, the state commission adopted UNE rates for BellSouth, GTE, Carolina, and Central.
  On March 30, however, the North Carolina Commission established schedules to consider the impact of the FCC’s UNE remand, line sharing, and deaveraging orders, as well as outstanding arbitration issues.
  Two phases of hearings are set to begin July 31 and August 28, 2000.
  Motions to amend those schedules have been filed.
  For the same reasons we cited in our discussion of the Ohio petition, we conclude that it is in the public interest to grant North Carolina a limited waiver until October 31, 2000, to comply with our deaveraging rule.  We also note that North Carolina may not need a waiver for the same reasons cited above in our discussion of Ohio’s request.

17. We agree with AT&T and MCI that a significant amount of time has passed since we first announced our deaveraging policy, as well as our intention to lift our sua sponte stay.
  We nonetheless grant limited waivers to these particular states because of procedural difficulties they have encountered in implementing the deaveraging requirement, rather than because of any determination that the deaveraging policies should not apply to them on the merits.  We are only delaying implementation of the rule in these states, and not absolving the states from their deaveraging obligations.  Consequently, we find irrelevant AT&T’s argument that the commissions are not entitled to waivers because costs vary significantly across their states.
  These states will still deaverage rates to reflect costs; they will just have additional, needed time to do so.  In some cases we grant the state commissions less time than they requested.  We do so because the availability of cost-based UNEs plays a critical role in the development of local competition, and we hope to spur that competition as quickly as possible.  More than three years have passed since the Commission adopted the deaveraging rule; more than one has passed since the Supreme Court reaffirmed the Commission’s authority over local pricing.  Thus, although we understand the state commissions’ need for additional time, it is important that they create at least three deaveraged rate zones in an expeditious fashion.

18. We do not grant these limited waivers simply to spare these states the “inconvenience” of having to establish deaveraged rates.
  We grant these extensions because we understand the difficult nature of the task, acknowledge the unique and drawn out history of our deaveraging rule, and recognize that circumstances in particular states will not always allow as expedient an implementation of our rules as we might wish.  We stand by our conclusion in the reconsideration order that an industry-wide delay of another year would be contrary to the public interest because it would impede the ability of competitive local exchange carriers to obtain UNEs at cost based rates.
  These limited waiver petitions are before us in a different posture than GTE’s reconsideration petition.
  GTE sought a one-year delay of our UNE deaveraging requirement for all states.  Here, we grant a shorter extension of time to a limited number of states.  We do so because of very particular procedural circumstances those state commissions face.  Because of those circumstances, a short delay will assist the states in setting deaveraged rate zones, and thus aid, rather than impede, the ability of competitive LECs to obtain cost-based UNEs.

19. The Public Service Commission of the District of Columbia requests a permanent waiver of our deaveraging rule.
  According to the Public Service Commission, the Office of the People’s Counsel of the District of Columbia, Bell Atlantic, AT&T, and Sprint requested that the District file the petition.
  The Commission bases its request on the fact that the entire jurisdiction of the District of Columbia is comprised of the city of Washington, and that no geographic cost differences warranting deaveraging exist.
  Because the deaveraging rule is intended to account for variations in geographic costs,
 and no significant variation exists in the District, we conclude that it would be against the public interest to require the District commission to expend resources to deaverage rates.  Consequently, we find good cause to grant the District a permanent waiver.

IV. Ordering Clauses

20. Accordingly, IT IS ORDERED, pursuant to sections 4(i), 4(j), 201, 251, 303(r), and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 154(j), 201, 251, 303(r), and 405, and Sections 0.91, 0.201-03, and 0.291 of the Commission's rules, 47 C.F.R. §§ 0.91, 0.201-03, and 0.291, that the waiver petitions are GRANTED to the extent described above.
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Deputy Chief, Common Carrier Bureau
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