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I. Introduction

1.
In this Notice of Apparent Liability for Forfeiture we find that SouthEast Telephone, Inc. (“SouthEast”) apparently violated Section 301 of the Communications Act of 1934 (“Act”), as amended,
 and Section 24.803 of the Commission’s Rules (“Rules”),
 by operating a Broadband Personal Communications System (“PCS”) station without Commission authorization.
  We conclude that SouthEast is apparently liable for a forfeiture in the amount of one hundred thousand dollars ($100,000).

II. Background

2.
SouthEast was the winning bidder of six C-Block PCS licenses that the Commission auctioned in 1996,
 and made an initial downpayment of approximately $1.2 million in early 1997.  On October 29, 1998, SouthEast defaulted on its first interest-only payment of approximately $425,000, causing its six licenses to cancel automatically and revert to the Commission.

3.
Before its default, on October 26, 1998, SouthEast filed a petition requesting that the Commission grant it an emergency waiver of Section 1.2110(f)(4)(iii) of the Rules (“October 26, 1998 Petition”).  In its October 26, 1998 Petition, SouthEast sought relief from its first interest-only installment payment requirement through December 31, 1998, at which time it anticipated that it would have sufficient funding to meet its monetary obligation to the Commission.  Two days later, SouthEast sought similar relief from the United States Court of Appeals for the District of Columbia Circuit (“D.C. Circuit”), which the Court denied.
  On October 29, 1998, SouthEast filed a complaint against the Commission with the United States District Court for the Eastern District of Kentucky (“District Court”), in which it alleged that the Commission’s original grace period rules constituted the terms of a contract between the Commission and SouthEast, and that the Commission breached the contract by changing the grace period rules.
  SouthEast also sought a temporary restraining order (“TRO”) to prevent the Commission from canceling its licenses.
 The District Court granted the TRO that same day.

4.
Meanwhile, also on October 29, the Commission denied SouthEast’s October 26, 1998 Petition, concluding that SouthEast (and associated petitioners) had not made the necessary affirmative showing under Section 24.819 of the Rules to justify a waiver (“October 29, 1998 Order”).
  On October 30, 1998, the Commission requested that the District Court rescind the TRO, arguing that the District Court lacked subject matter jurisdiction and that the D.C. Circuit had rejected a similar SouthEast request.
  On November 4, 1998, SouthEast (and associated petitioners) filed a petition requesting the Commission to reconsider its October 29, 1998 Order, and filed for an emergency stay of that order.  On November 5, 1998, the District Court dissolved the TRO and dismissed SouthEast’s complaint.
  SouthEast appealed that judgment, and, subsequently lost.

5.
On November 12, 1998, the Wireless Telecommunications Bureau announced that it would hold an auction of PCS Spectrum C (Auction No. 22).
  On November 20, 1998, SouthEast unsuccessfully petitioned the D.C. Circuit to stay the Commission’s planned auction.
  SouthEast then, on March 11, 1999, filed a petition requesting the Commission to stay the upcoming auction or, in the alternative, for a withdrawal of contested licenses from the auction that was scheduled to begin on March 23, 1999.  On April 2, 1999, the Commission denied SouthEast’s outstanding petition and requests (“April 2, 1999 Order”).
 

6.
On April 14, 1999, SouthEast requested a special temporary authority (“STA”) from the Commission for 180 days to continue operating its PCS facilities in the Williamson, West Virginia—Pikeville, Kentucky, Basic Trading Area (“BTA 474”).  On April 15, 1999, the final round of bidding closed in Auction No. 22.
  ComScape Communications, Inc. (“ComScape”), was the winning bidder for the BTA 474 market.

7.
On April 29, 1999, a staff member of the Wireless Telecommunications Bureau spoke with SouthEast’s counsel about its STA application, and requested additional information regarding SouthEast’s PCS operations.  The next day, on April 30, 1999, SouthEast appealed the Commission’s April 2, 1999 Order to the D.C. Circuit.  SouthEast responded to the Wireless Telecommunications Bureau’s inquiry regarding its STA application, at which time it stated that it had commenced operation of its PCS facilities in BTA 474 in October of 1998, and that as of April 30, 1999, it was still operating and was serving 137 subscribers.

8.
On June 3, 1999, SouthEast filed a petition requesting the Commission to hold ComScape’s long form application (FCC Form 601) for the BTA 474 license in abeyance until the D.C. Circuit ruled on SouthEast’s appeal of the Commission April 2, 1999 Order.  The Wireless Telecommunications Bureau dismissed SouthEast’s request on September 8, 1999.

9.
On September 29, 1999, the Wireless Telecommunications Bureau granted BTA 474 license to winning bidder ComScape.
  On October 8, 1999, ComScape filed an informal complaint with the Commission alleging that SouthEast continued to operate its PCS facilities in BTA 474.  On October 29, 1999, the Wireless Telecommunications Bureau asked SouthEast to respond to ComScape’s informal complaint.
  In SouthEast’s response, dated November 22, 1999, it confirmed that it continued to operate its PCS facilities in BTA 474, but noted that it had not marketed or publicized that service in an effort to increase its customer base.
  On November 24, 1999, the D.C. Circuit denied SouthEast’s outstanding appeal by summarily affirming the Commission’s decision not to grant SouthEast a waiver of the payment rules. 

III. Discussion

10.
Section 301 of the Act sets forth the general mandate that no person shall use or operate any apparatus for the transmission of energy or communications or signals by radio within the United States except under and in accordance with the Act and with a license.
  The Commission’s Rules require PCS providers to obtain Commission authorization before providing PCS service.
  

11.
According to the Rules, SouthEast’s BTA 474 license automatically cancelled on October 30, 1998.
  Although the District Court issued a TRO on October 29, 1998, it subsequently dissolved the TRO on November 5, 1998, pursuant to the Government’s request for relief nunc pro tunc to October 30, 1998. 

12.
Following the automatic cancellation of SouthEast’s BTA 474 license, the Wireless Telecommunications Bureau held Auction No. 22, in which ComScape was the winning bidder for BTA 474. SouthEast, nevertheless, continued to operate its PCS facilities in BTA 474 to at least November 22, 1999. Furthermore, SouthEast did so knowing that it held no operating authority and that the Commission had not yet acted on its request for an STA.  An STA applicant cannot legally engage in the very activity it seeks the Commission to sanction unless and until the Commission grants the STA.
  

 13.
Based on these facts, we find that SouthEast repeatedly
 and willfully
 violated Section 301 of the Act and Section 24.803 of the Rules by operating its PCS facilities in BTA 474 without a Commission authorization during the period covered by the applicable statute of limitations (one year prior to the date of adoption of this Notice of Apparent Liability) through November 22, 1999.
 

14.
Pursuant to The Commission’s Forfeiture Policy Statement and Amendment of Section 1.80 of the Rules to Incorporate the Forfeiture Guidelines (“Forfeiture Policy Statement”) the base amount for the violations detailed in this Notice of Apparent Liability is $10,000 (operation without an instrument of authorization for the service).
  In assessing the monetary forfeiture amount, we must also take into account the statutory factors set forth in Section 503(b)(2)(D) of the Act, which include the nature, circumstances, extent, and gravity of the violation, and with respect to the violator, the degree of culpability, any history of prior offenses, ability to pay, and other such matters as justice may require.
  SouthEast’s violation of the Act and the Rules was intentional, egregious, and repeated or continuous.  Applying the Forfeiture Policy Statement and statutory factors to the instant case, we believe that a $100,000 forfeiture is warranted.

IV.  ORDERING CLAUSES


15.
Accordingly, IT IS ORDERED THAT, pursuant to Section 503(b) of the Act, 47 U.S.C. § 503(b), and Sections 0.111, 0.311 and 1.80 of the Rules, 47 C.F.R. §§ 0.111, 0.311, and 1.80, SouthEast Telephone Inc. is hereby NOTIFIED of its APPARENT LIABILITY FOR A FORFEITURE of $100,000 for violating Section 301 of the Act, 47 U.S.C. § 301, and Section 24.803 of the Rules, 47 C.F.R. § 24.803. The amount specified was determined after consideration of the factors set forth in Section 503(b)(2)(D) of the Act, 47 U.S.C. § 503(b)(2)(D), and the guidelines enumerated in the Forfeiture Policy Statement.

16.
IT IS FURTHER ORDERED, pursuant to Sections 1.80(f)(3) and (h) of the Commission's Rules, that SouthEast Telephone Inc., within thirty days of the date of release of this Notice of Apparent Liability, must pay the monetary forfeiture amount of $100,000 or file a written response showing why the forfeiture should be reduced or not imposed.
  Any written response must include a detailed factual statement and supporting documentation.
  Forfeitures shall be paid by check, money order, or credit card, with the appropriate documentation, made payable to the Federal Communications Commission.
  The remittance should be marked NAL/Acct. No: X3210-001 and mailed to the following address:

Federal Communications Commission

P.O. Box 73482

Chicago, IL  60673-7482

Send or mail any written responses regarding the reasons why the forfeiture should be reduced or not imposed to:






Federal Communications Commission

Enforcement Bureau

Technical and Public Safety Division

445 12th Street, S.W.

Washington, D.C.  20554

Attn:  NAL/Acct. No. X3210-001 
Any written response should focus on the mitigating factors outlined in the Forfeiture Policy Statement and Section 503(b)(2)(D) of the Act.


17.
IT IS FURTHER ORDERED THAT this notice shall be sent, by certified mail, return receipt requested, to SouthEast Telephone Inc., 106 Power Drive, Kentucky 41502-1138, and its counsel, Michele Farquhar, Esq., Hogan & Hartson L.L.P., Columbia Square, 555 Thirteenth Street, N.W., Washington, D.C. 20004-1109.
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David H. Solomon







Chief, Enforcement Bureau

� 47 U.S.C. § 301.





� 47 C.F.R. § 24.803.





� See 47 U.S.C. § 301; 47 C.F.R. § 24.803.





� Auction No. 5 closed May 6, 1996.  SouthEast was the winning bidder for licenses B052C (Bowling Green, Kentucky), B273C (Madisonville, Kentucky), B338C (Owensboro, Kentucky), B339C (Paducah, Kentucky), B423C (Somerset, Kentucky), and B474C (Williamson, West Virginia—Pikeville, Kentucky).  See Public Notice, DA 96-716 (Wireless Telecom. Bur. rel. May 8, 1996).





� See 47 C.F.R. § 1.2110(f) (4)(ii)-(iv); § 1.2109(c); see also Public Notice, DA 98-1897, 13 FCC Rcd 18213 (Wireless Telecom. Bur. 1998).





� SouthEast Telephone, Inc. v. FCC, Case No. 98-1491 (D.C. Cir. Oct. 28, 1998).





� SouthEast Telephone, Inc. v. United States, Civ. Action No. 98-465 (E.D. Ky. filed Oct. 29, 1998).





� Id.





� Requests for Extension of the Commission’s Initial Non-Delinquency Period for C and F Block Installment Payments, 13 FCC Rcd 22071 (1998).





� See supra note 6.





� SouthEast Telephone, Inc. v. United States, Civ. Action No. 98-645 (E.D. Ky. Nov. 4, 1998).  The United States motioned the District Court to dissolve the TRO nunc pro tunc to October 30, 1998.  Although the District Court did not specify that its judgment was to take effect nunc pro tunc to October 30, 1998, it did reference that it was granting the United States’ motion.





� In an oral opinion, the United States Court of Appeals for the Sixth Circuit affirmed the District Court’s judgment dismissing SouthEast’s case for lack of subject matter jurisdiction.  SouthEast Telephone, Inc. v. United States, Case No. 98-1390 (6th Cir. Oct. 13, 1999).





� Public Notice, DA 98-2318, 13 FCC Rcd 24947 (Wireless Telecom. Bur. 1998); C, D, E, and F Block Broadband PCS License Auction Fact Sheet Auction No. 22.





� SouthEast Telephone, Inc. v. FCC, Case No. 98-1555 (D.C. Cir. Dec. 4, 1998).





� Requests for Extension of the Commission’s Initial Non-Delinquency Period for C and F Block Installment Payments, 14 FCC Rcd 6080 (1999).





� See supra note 4.  Of the six cancelled licenses, four went to ABC Wireless, L.L.C. (B052C, B273C, B338C, and B423C), one to ComScape Communications, Inc. (B474C), and one remained under Commission ownership (B339C).





� Public Notice, DA 99-757, 14 FCC Rcd. 6688 (Wireless Telecom. Bur. 1999).





� Letter from William Layton, Esq., to Sam Gumbert, Commercial Wireless Division, Wireless Telecommunications Bureau (May 3, 1999).





� Applications of ABC Wireless, L.L.C., DA 99-1824, 1999 WL 694144 (Wireless Telecom. Bur. 1999).





� See Public Notice, DA 99-2008 (Wireless Telecom. Bur. rel. Sept. 29, 1999).





� Letter from Kathleen O’Brien-Ham, Deputy Bureau Chief, Wireless Telecommunications Bureau, to Darrell Maynard, President, SouthEast Telephone, Inc. (Oct. 29, 1999).





� Letter from Michele Farquhar, Esq., to Kathleen O’Brien-Ham, Deputy Bureau Chief, Wireless Telecommunications Bureau, and Joseph Casey, Division Chief, Technical and Public Safety Division, Enforcement Bureau (Nov. 22, 1999).





� See SouthEast Telephone, Inc. v. FCC, Case No. 99-1164, dismissed in part by Order of August 31, 1999, summarily aff’d in part by Order of November 24, 1999 (D.C. Cir.).  





� 47 U.S.C. § 301.





� See 47 C.F.R. §§ 24.803-.844





� To avoid default, SouthEast needed to make its first interest-only payment by 11:59 p.m. on October 29, 1998.  See supra note 5.





� Andres Santos, 14 FCC Rcd 6192, 6194-95 (Compl. & Inf. Bur. 1999).





� Section 312(f)(2) of the Act, 47 U.S.C. § 312(f)(2), which applies to Section 503(b) of the Act, provides that “[t]he term ‘repeated’, when used with reference to the commission or omission of any act, means the commission or omission of such act more than once or, if such commission or omission is continuous, for more than one day.”





� Section 312(f)(1) of the Act, 47 U.S.C. § 312(f), which applies to Section 503(b) of the Act, provides that  “[t]he term ‘willful’, when used with reference to the commission or omission of any act, means the conscious and deliberate commission or omission of such act, irrespective of any intent to violate any provision of this Act or any rule or regulation of the Commission authorized by this Act or by a treaty ratified by the United States.”  See Southern California Broadcasting Co., 6 FCC Rcd 4387 (1991).


� 47 U.S.C. § 503(b)(6)(B).





�12 FCC Rcd 17087 (1997), recon. denied, FCC 99-407 (rel. Dec. 28, 1999).


 


� 47 U.S.C. § 503(b)(2)(D).  See also Forfeiture Policy Statement, 12 FCC Rcd at 17100-01 (discussion of upward and downward adjustment factors).





� 47 C.F.R. §§ 1.80(f)(3) and (h).





� Claims of inability to pay should be supported by tax returns or other financial statements prepared under generally accepted accounting principles for the most recent three-year period.


� Requests for payment under installment plans should be mailed to:  Chief, Credit & Debt Management Center, Federal Communications Commission, 445 12th Street, S.W., Washington, D.C., 20554.  Payment of the forfeiture in installments may be considered as a separate matter in accordance with Section 1.1914 of the Commission’s Rules.  Contact the Chief, Credit & Debt Management Center at (202) 418-1995 for more information on payments by credit card.
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