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specific request for confidentiality and
Commission approval in accordance
with §0.459 of this chapter. Information
determined confidential by the Com-
mission will not be publicly disclosed.

Subpart G—Digital Electronic
Message Service

§101.501 Eligibility.

In that DEMS operations will be
transitioned to the 24 GHz band, appli-
cations for new facilities using the 18
GHz channels identified in §101.147(r)(9)
are not acceptable for filing as of June
5, 1997.

[62 FR 24583, May 6, 1997]

§101.503 Digital Electronic Message
Service Nodal Stations.

DEMS Nodal Stations may be au-
thorized only as a part of an integrated
communication system wherein DEMS
User Stations associated therewith
also are licensed to the DEMS Nodal
Station licensee. Applications for
DEMS Nodal Station licenses should
specify the maximum number of DEMS
User Stations to be served by that
nodal station. Any increase in that
number must be applied for pursuant
to §101.15.

§101.505 Frequencies.

Frequencies, and the conditions on
which they are available, for DEMS op-
erations are contained in this subpart
as well as in §101.147(r)(9) of subpart C
of this part.

[62 FR 24583, May 6, 1997]

§101.507 Frequency stability.

The frequency stability in the 17,700-
19,700 and 24,250-25,250 MHz bands must
be + 0.001% for each DEMS Nodal Sta-
tion transmitter and * 0.003% for each
DEMS User Station transmitter.

[62 FR 24583, May 6, 1997]

§101.509
teria.

(a) All harmful interference to other
users and blocking of adjacent channel
use in the same city and cochannel use
in nearby Standard Metropolitan Sta-
tistical Areas is prohibited. In areas
where SMSA'’s are in close proximity,

Interference protection cri-

§101.511

careful consideration should be given
to minimum power requirements and
to the location, height, and radiation
pattern of the transmitting antenna.
Licensees and applicants are expected
to cooperate fully in attempting to re-
solve problems of potential inter-
ference before bringing the matter to
the attention of the Commission.

(b) As a condition for use of fre-
quencies in this service each carrier is
required to:

(1) Engineer the system to be reason-
ably compatible with adjacent channel
operations in the same city; and

(2) Cooperate fully and in good faith
to resolve whatever potential inter-
ference and transmission security prob-
lems may be present in adjacent chan-
nel operation.

(c) The following interference stud-
ies, as appropriate, must be included in
DEMS Nodal Station applications to
the extent they are provided for in this
subpart:

(1) An analysis of the potential for
harmful interference with other sta-
tions if the coordinates of any proposed
station are located within 80 Kilo-
meters (50 miles) of the coordinates of
any authorized, or previously proposed
station(s) that utilizes, or would uti-
lize, the same frequency or an adjacent
potentially interfering frequency; and

(2) An analysis concerning possible
adverse impact upon Canadian commu-
nications if the station’s transmitting
antenna is to be located within 55 Kilo-
meters (35 miles) of the Canadian bor-
der.

(d) In addition a copy of the inter-
ference analysis submitted in response
to paragraph (c)(1) of this section must
be served on all applicants and/or
grantees concerned within 5 days of its
submission to the Commission.

[61 FR 26677, May 28, 1996, as amended at 62
FR 24583, May 6, 1997]

§101.511 Purpose and

service.

(a) The DEMS is intended to provide
for the exchange of digital information
among and between subscribers using
one or more DEMS Systems.

(b) Unless otherwise directed or con-
ditioned in the applicable instrument
of authorization, DEMS may be used to

permissible
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exchange any type of digital informa-
tion consistent with the Commission’s
Rules and the applicable tariff of the
carrier.

(c) The carrier’s tariff must fully de-
scribe the parameters of the service to
be provided, including the degree of
communications security a subscriber
can expect in ordinary service.

§101.513 Transmitter power.

The transmitter power will be gov-
erned by §101.113. Further, each appli-
cation must contain an analysis dem-
onstrating compliance with §101.113(a).

§101.515 Emissions and bandwidth.

Different types of emissions may be
authorized if the applicant describes
fully the modulation and bandwidth de-
sired, and demonstrates that the band-
width desired is no wider than needed
to provide the intended service. In no
event, however, may the necessary or
occupied bandwidth exceed the speci-
fied channel width of the assigned pair.

§101.517 Antennas.

(@) Transmitting antennas may be
omnidirectional or directional, consist-
ent with coverage and interference re-
quirements.

(b) The use of horizontal or vertical
plane wave polarization, or right hand
or left hand rotating elliptical polar-
ization must be used to minimize
harmful interference between stations.

(c) Directive antennas must be used
at all DEMS User Stations and may be
elevated no higher than necessary to
assure adequate service. Antenna
structures requiring FAA notification
under part 17 of this chapter must be
registered with the Commission. The
structure owner is responsible for reg-
istering, painting, and lighting the
structure if applicable. Requests for
such authorization must show the in-
clusive dates of the proposed operation.

§101.519 Interconnection.

(a) All DEMS licensees must make
available to the public all information
necessary to allow the manufacture of
user equipment that will be compatible
with the licensee’s network.

(b) All DEMS licensees must make
available to the public all information
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necessary to allow interconnection of
DEMS networks.

§101.521 Spectrum utilization.

All applicants for DEMS frequencies
must submit as part of the original ap-
plication a detailed plan indicating
how the bandwidth requested will be
utilized. In particular the application
must contain detailed descriptions of
the modulation method, the channel
time sharing method, any error detect-
ing and/or correcting codes, any spatial
frequency reuse system and the total
data throughput capacity in each of
the links in the system. Further, the
application must include a separate
analysis of the spectral efficiency in-
cluding both information bits per unit
bandwidth and the total bits per unit
bandwidth.

Subpart H—Private Operational
Fixed Point-to-Point Micro-
wave Service

§101.601 Eligibility.

Any person, or any governmental en-
tity or agency, eligible for licensing in
a radio service or pool under part 80, 87,
or 90 of this chapter or any person pro-
posing to provide communications
service to such persons, governmental
entities or agencies is eligible to hold a
license under this subpart.

[62 FR 18936, Apr. 17, 1997]

§101.603 Permissible communications.

(a) Except as provided in paragraph
(b) of this section, stations in this
radio service may transmit commu-
nications as follows:

(1) On frequencies below 21,200 MHz,
licensees may transmit their own com-
munications, including the trans-
mission of their products and informa-
tion services, to their customers except
that the distribution of video enter-
tainment material to customers is per-
mitted only as indicated in §101.101 and
paragraph (a)(2) of this section.

(2) In the frequency bands 6425-6525
MHz, 18,142-18,580 MHz and on fre-
quencies above 21,200 MHz, licensees
may deliver any of their own products
and services to any receiving location;

712



Federal Communications Commission

(3) Licensees may transmit the com-
munications of their parent corpora-
tion, or of another subsidiary of the
same parent, or their own subsidiary
where the party to be served is regu-
larly engaged in any of the activities
that constitute the basis for eligibility
to use the frequencies assigned;

(4) Licensees may transmit the com-
munications of other parties in accord-
ance with §101.135;

(5) Licensees may transmit emer-
gency communications unrelated to
their activities in accordance with
§101.205;

(6) Licensees may transmit commu-
nications on a commercial basis to eli-
gible users, among different premises
of a single eligible user, or from one el-
igible user to another as part of trans-
missions by Digital Electronic Message
Service systems on the frequencies pro-
vided for this purpose;

(7) Licensees may transmit program
material from one location to another,
provided that the frequencies do not
serve as the final RF link in the chain
of distribution of the program material
to broadcast stations;

(b) Stations licensed
service shall not:

(1) Render a common carrier commu-
nications service of any kind;

(2) Transmit program material for
use in connection with broadcasting,
except as provided in paragraphs (a)(2),
and (a)(7)) of this section; and/or

(3) Be used to provide the final RF
link in the chain of transmission of
program material to cable television
systems, multipoint distribution sys-
tems or master antenna TV systems,
except in the frequency bands 6425-6525
and 18,142-18,580 MHz and on fre-
quencies above 21,200 MHz.

in this radio

Subpart —Common Carrier Fixed
Point-to-Point Microwave Service

§101.701 Eligibility.

(a) Authorizations for stations in this
service will be issued to existing and
proposed common carriers. Applica-
tions will be granted only in cases in
which it is shown that:

(1) The applicant is legally, tech-
nically, financially and otherwise
qualified to render the proposed serv-
ice;

§101.701

(2) There are frequencies available to
enable the applicant to render a satis-
factory service; and

(3) The public interest, convenience,
and necessity would be served by a
grant thereof.

(b) If the content is originated, se-
lected, controlled, or otherwise sub-
stantively influenced by the applicant,
licensee, or a closely affiliated entity,
no station or radio frequency in this
service will be authorized, or may be
utilized, to transmit any closed circuit
television signals or television signals
other than broadcast television signals,
unless:

(1) Such service is otherwise per-
mitted for a specific length of time by
grant of an acceptable petition for
waiver of this rule; or

(2) Such service is otherwise per-
mitted by a condition in the applicable
instrument of authorization; or

(3) Such service is provided pursuant
to applicable FCC tariff and is tem-
porary and occasional intra-company
television communication for manage-
ment, network supervision, or other in-
ternal carrier functions. For purposes
of this paragraph, an entity will be
considered to be ‘‘closely affiliated”
with an applicant if it is in a parent-
subsidiary relationship, or both are
commonly controlled, or they have any
common officers or management em-
ployees.

(c) Applications for stations or fre-
quencies that will be used primarily to
relay broadcast television signals must
include a demonstration (including ap-
propriate system diagrams and tables)
that at least fifty percent of the cus-
tomers (or points of service) on the
microwave system involved, including
those served through an interconnect-
ing carrier(s), receiving applicant’s
service, will not be related or affiliated
in any degree with the applicant, and
that the proposed usage by such cus-
tomers, in terms of hours of use and
channels delivered, must constitute at
least fifty percent of the usage of the
applicant’s microwave service. Applica-
tions that do not contain these dem-
onstrations will be returned as unac-
ceptable for filing.
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§101.703 Permissible communications.

Stations in this service are author-
ized to render any kind of communica-
tion service provided for in the legally
applicable tariffs of the carrier, unless
otherwise directed in the applicable in-
strument of authorization or limited
by §101.147 or §§101.111 and 101.113.

§101.705 Renewal of station licenses.

(a) An application for renewal of a
station license in the Common Carrier
Fixed Point-to-Point Microwave Serv-
ice primarily used to relay television
signals must contain:

(1) A statement that such use com-
plies with §101.701(b); and

(2) The demonstration required by
§101.701(c). Applications that do not
contain these items as appropriate will
be returned as unacceptable for filing.

(b) Any application for renewal of li-
cense, for a term commencing January
1, 1975, or after, involving facilities uti-
lizing frequency diversity must contain
a statement showing compliance with
§101.103(c) or the exceptions recognized
in paragraph 141 of the “‘First Report
and Order” in Docket No. 18920 (29 FCC
2d 870). (This document is available at:
Federal Communications Commission,
Library (Room 639), 1919 M Street, NW.,
Washington, DC.) If not in compliance,
a complete statement with the reasons
therefor must be submitted.

Subpart J—Local Television
Transmission Service

§101.801 Eligibility.

Authorizations for stations in this
service will be granted to existing and
proposed communication common car-
riers. Applications will be granted only
in cases where it is shown that:

(@) The applicant is legally, finan-
cially, technically and otherwise quali-
fied to render the proposed service;

(b) There are frequencies available to
enable the applicant to render a satis-
factory service; and

(c) The public interest, convenience
or necessity would be served by a grant
thereof.

§101.803 Frequencies.

(a) Frequencies in the following
bands are available for assignment to
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television pickup and television non-
broadcast pickup stations in this serv-
ice:

6,425 to 6,525 MHz. (6)

11,700 to 12,200 MHz. (3)

13,200 to 13,250 MHz. (1)

14,200 to 14,400 MHz.

21,200 to 22,000 MHz. (1), (2), (4), (5)
22,000 to 23,600 MHz. (1), (2), (5)
31,000 to 31,300 MHz. (7)

Notes

(1) This frequency band is shared with fixed
and mobile stations licensed under this and
other parts of the Commission’s Rules.

(2) This frequency band is shared with Gov-
ernment stations.

(3) This frequency band is shared, on a sec-
ondary basis, with stations in the broadcast-
ing-satellite and fixed-satellite services.

(4) This frequency band is shared with sta-
tions in the earth-exploration satellite serv-
ice.

(5) Assignments to common carriers in this
band are normally made in the segments
21,200-21,800 MHz and 22,400-23,800 MHz and to
operational fixed users in the segments
21,800-22,400 MHz and 23,000-23,600 MHz. As-
signments may be made otherwise only upon
a showing that interference free frequencies
are not available in the normally assigned
band segments. The maximum power for the
local television transmission service in the
14.2-14.4 GHz band is +45 dBW except that op-
erations are not permitted within 1.5 degrees
of the geostationary orbit.

(6) This band is co-equally shared with mo-
bile stations licensed pursuant to parts 74
and 78 of this chapter, and subpart H of this
part.

(7) As of June 30, 1997, frequencies in this
band only are available for assignment to
LMDS radio stations, except for non-LMDS
radio stations authorized pursuant to appli-
cations refiled no later than June 26, 1998.
Stations authorized prior to June 30, 1997,
may continue to operate within the existing
terms of the outstanding licenses, subject to
renewal. Non-LMDS stations authorized pur-
suant to applications refiled no later than
June 26, 1998 shall operate on an unprotected
basis and subject to harmful interference
from similarly licensed stations or stations
licensed prior to June 30, 1997, and on a sec-
ondary basis to LMDS radio stations.

(b) Communications common carriers
in the Local Television Transmission
Service may be assigned frequencies
listed in §§74.602(a), 78.18(a)(7) and
78.18(a)(8) of this chapter to provide
service to television broadcast sta-
tions, television broadcast network-en-
tities, cable system operators and cable
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network-entities. Frequency availabil-
ity is subject to the provisions of
§74.604 of this chapter and the use of
the facility is limited to the permis-
sible uses described in §§74.631 and 78.11
of this chapter. Operations on these
frequencies are subject to the technical
provisions of part 74, subpart F, and
part 78, subpart D of this chapter.

(c) [Reserved]

(d) Frequencies in the following
bands are available for assignment to
television STL stations in this service:

3,700 to 4,200 MHz (1)
5,925 t0 6,425 MHz (1),(5)

10,700 to 11,700 MHz (1),(6)

13,200 to 13,250 MHz (2)

21,200 to 22,000 MHz (2),(4).(7),(8)
22,000 to 23,600 MHz (2),(6),(8)
31,000 to 31,300 MHz (9)

Notes

(1) This frequency band is shared with sta-
tions in the Point to Point Microwave Radio
Service and, in United States Possessions in
the Caribbean area, with stations in the
International Fixed Radiocommunications
Services.

(2) This frequency band is shared with fixed
and mobile stations licensed under this and
other parts of the Commission’s rules.

(3) This frequency band is shared with
space stations (space to earth) in the fixed-
satellite service.

(4) This frequency band is shared with Gov-
ernment stations.

(5) This frequency band is shared with
earth stations (earth to space) in the fixed-
satellite services.

(6) The band segments 10.95-11.2 and 11.45-
11.7 GHz are shared with space stations
(space to earth) in the fixed-satellite service.

(7) This frequency band is shared with
space stations (space to earth) in the earth
exploration satellite service.

(8) Assignments to common carriers in this
band are normally made in the segments
21,200-21,800 MHz and 22,400-23,000 MHz and to
operational fixed users in the segments
21,800-22,400 MHz and 23,000-23,600 MHz. As-
signments may be made otherwise only upon
a showing that interference free frequencies
are not available in the appropriate band
segments.

(9) As of June 30, 1997, frequencies in this
band only are available for assignment to
LMDS radio stations, except for non-LMDS
stations authorized pursuant to applications
refiled no later than June 26, 1998. Stations
authorized prior to June 30, 1997, may con-
tinue to operate within the existing terms of
the outstanding licenses, subject to renewal.
Non-LMDS stations authorized pursuant to
applications refiled no later than June 26,

§101.803

1998 shall operate on an unprotected basis
and subject to harmful interference from
each other or stations licensed prior to June
30, 1997, and on a secondary basis to LMDS
radio stations.

(e) On the condition that harmful in-
terference will not be caused to serv-
ices operating in accordance with the
Table of Frequency Allocations, per-
sons holding valid station authoriza-
tions on July 15, 1963, to provide tele-
vision nonbroadcast pickup service in
the 6525-6575 MHz band may be author-
ized to continue use of the frequencies
specified in their authorization for
such operations until July 15, 1968.

(f) 6425 to 6525 MHz—Mobile Only.
Paired and un-paired operations per-
mitted. Use of this spectrum for direct
delivery of video programs to the gen-
eral public or for multi-channel cable
distribution is not permitted. This
band is co-equally shared with mobile
stations licensed pursuant to parts 74
and 78 of this chapter. The following
channel plans apply.

(1) 1 MHz maximum authorized band-
width channels.

Receive (or
transmit)
(MHz)

Transmit (or receive) (MHz)

6475.5
6500.5

(2) 8 MHz maximum authorized band-
width channels.

Receive (or
transmit)
(MHz)

Transmit (or receive) (MHz)

6480.0
6488.0
6596.0
6505.0
6513.0
6521.0

(3) 25 MHz maximum authorized
bandwidth channels.
Receive (or
Transmit (or receive) (MHz) transmit)
(MHz)
6487.5
6512.5

(9) The frequency 27.255 MHz in the
27.23-27.28 MHz band is allocated for as-
signment to microwave auxiliary sta-
tions in this service on a shared basis
with other radio services. Assignments
to stations on this frequency will not
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be protected from such interference as
may be experienced from the emissions
of industrial, scientific and medical
equipment operating on 27.12 MHz in
accordance with §2.106 of this chapter.

[61 FR 26677, May 28, 1996, as amended at 62
FR 23168, Apr. 29, 1997; 63 FR 9448, Feb. 25,
1998; 63 FR 14039, Mar. 24, 1998]

§101.805 Assignment of frequencies to
mobile stations.

The assignment of frequencies to mo-
bile stations in this service will not be
limited to a single licensee within any
area. However, geographical limits
within which mobile units may operate
may be imposed by the Commission.

§101.807 Transmitter power.

Stations in this service will not be
authorized to use transmitters having
a rated power output in excess of the
limits set forth in §101.113(b) and a
standby transmitter having a rated
power output in excess of that of the
main transmitter with which it is asso-
ciated will not be authorized.

§101.809 Bandwidth and emission lim-
itations.

(a) Stations in this service operating
on frequencies in the 27.23-27.28 MHz
band will be authorized to employ only
amplitude modulated or frequency
modulated emission for
radiotelephony. The authorization to
use such emissions will be construed to
include authority to employ
unmodulated emission only for tem-
porary or short periods necessary for
equipment testing incident to the con-
struction and maintenance of the sta-
tion.

(b) Stations in the service operating
on frequencies above 940 MHz may be
authorized to use amplitude modu-
lated, frequency modulated or pulse
type of emission for radiotelephony
and television. In addition, the use of
unmodulated emission may be author-
ized in appropriate cases.

(c) The maximum bandwidths which
will normally be authorized for single
channel operation on frequencies below
500 MHz in this service must not exceed
the limits set forth below:
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Authorized
bandwidth
(kHz)

Type of emission

A3E
F3E or (G3E) ...

8
40

(d) Maximum bandwidths in the fol-
lowing frequency bands must not ex-
ceed the limits set forth below:

Maximum

authorized

bandwidth
(MHz)

Frequency band (MHz)

3,700 to 4,200
5,925 to 6,425 ..
6,425 to 6,525 ..
10,700 to 12,200 ..
13,200 to 13,250 ..
22,000 to 23,600

(e) The bandwidths authorized on fre-
quencies above 500 MHz must be appro-
priate to the type of operation in any
particular case. An application re-
questing such authorization must fully
describe the modulation, emission, and
bandwidth desired and must specify the
bandwidth to be occupied.

§101.811 Modulation requirements.

(a) The use of modulating frequencies
higher than 3000 hertz for single chan-
nel radiotelephony or tone signaling on
frequencies below 500 MHz is not au-
thorized.

(b) When amplitude modulation is
used, the modulation percentage must
be sufficient to provide efficient com-
munication and must normally be
maintained above 70 percent on posi-
tive peaks, but may not exceed 100 per-
cent on negative peaks.

(c) When phase or frequency modula-
tion is wused for single channel
radiotelephony on frequencies below
500 MHz, the deviation arising from
modulation may not exceed plus or
minus 15 kHz from the unmodulated
carrier.

(d) Each  unmultiplexed radio-
telephone transmitter having more
than 3 watts plate power input to the
final radio frequency stage and ini-
tially installed at the station in this
service after September 4, 1956, must be
provided with a device that will auto-
matically prevent modulation in excess
of that specified in paragraphs (b) and
(c) of this section which may be caused
by greater than normal audio level.
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§101.813 Remote control operation of
mobile television pickup stations.

(a) Mobile television pickup stations
(including nonbroadcast) may be oper-
ated by remote control from the fixed
locations for periods not to exceed 6
months.

(b) The Commission may, upon ade-
quate showing by the licensee as to
why the television pickup operations
should not be conducted under a fixed
station authorization, renew the au-
thority granted under the provisions of
paragraph (a) of this section.

(c) Reference should be made to
§101.125 concerning mobile station an-
tenna height restrictions and to para-
graphs (c) and (f) of §101.131 concerning
control points.

§101.815 Stations at temporary fixed
locations.

(a) Authorizations may be issued
upon proper application for the use of
frequencies listed in §101.803 by sta-
tions in the Local Television Trans-
mission Service for rendition of tem-
porary service to subscribers under the
following conditions:

(1) When a fixed station is to remain
at a single location for less than 6
months, the location is considered to
be temporary. Services that are ini-
tially known to be of longer than 6
months’ duration may not be provided
under a temporary fixed authorization
but rendered pursuant to a regular li-
cense.

(2) When a fixed station authorized to
operate at temporary locations is in-
stalled and it subsequently becomes
necessary for the station to operate
from such location for more than six
months, application FCC Form 494 for
a station authorization to specify the
permanent location must be filed at
least thirty days prior to the expira-
tion of the six month period.

(3) The station must be used only for
rendition of communication service at
a remote point where the provision of
wire facilities is not practicable.

(4) The antenna structure height em-
ployed at any location may not exceed
the criteria set forth in §17.7 of this
chapter unless, in each instance, au-
thorization for use of a specific maxi-
mum antenna structure height for each
location has been obtained from the

§101.817

Commission prior to erection of the an-
tenna. See §101.125.

(5) Applications for such stations
must comply with the provisions of
§101.713.

(b) Applications for authorizations to
operate stations at temporary loca-
tions under the provisions of this sec-
tion may be made upon FCC Form 494.
Blanket applications may be submitted
for the required number of transmit-
ters.

(c) Prior coordination of mobile as-
signments will be in accordance with
the procedures in §101.103(d) except
that the prior coordination process for
mobile (temporary fixed) assignments
may be completed orally and the pe-
riod allowed for response to a coordina-
tion notification may be less than 30
days if the parties agree.

§101.817 Notification of station oper-
ation at temporary locations.

(@) The licensee of stations author-
ized pursuant to §101.813 must notify
the Commission prior to each period of
operation. This notification may be
oral or written and must include:

(1) The call sign, manufacturer’s
name, type or model number, output
power and specific location of the
transmitter(s);

(2) The maintenance location for the
transmitter;

(3) The location of the transmitting
or receiving station with which it will
communicate and the identity of the
correspondent operating such facili-
ties;

(4) The exact frequency or
quencies to be used;

(5) The public interest, convenience
and necessity to be served by operation
of the proposed installation;

(6) The commencement and antici-
pated termination dates of operation
from each location. In the event the ac-
tual termination date differs from the
previous notification, written notice
thereof promptly must be given to the
Commission;

(7) Where the notification con-
templates initially a service that is to
be rendered for a period longer than 90
days, the notification must contain a
showing as to why application should
not be made for regular authorization;
and

fre-
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(8) A notification must include com-
pliance with the provisions of
§101.813(c).

(b) A copy of the notification must be
kept with the station license.

§101.819 Stations affected by coordi-
nation contour procedures.

In frequency bands shared with the
communication-satellite service, appli-
cants must also comply with the re-
quirements of §101.21.

Subpart K [Reserved]

Subpart L—Local Multipoint
Distribution Service

SOURCE: 62 FR 23168, Apr. 29, 1997, unless
otherwise noted.

§101.1001 Eligibility.

Any entity, other than one precluded
by §101.7 and by §101.1003, is eligible for
authorization to provide Local
Multipoint Distribution Service
(LMDS) under this subpart. Authoriza-
tion will be granted upon proper appli-
cation filed under the rules in this
part.

§101.1003 LMDS eligibility restrictions
for incumbent LECs and cable com-
panies.

(a) Eligibility for LMDS license. Except
as provided in paragraph (b) of this sec-
tion, no incumbent LEC or incumbent
cable company, as defined in paragraph
(c) of this section, nor any entity own-
ing an attributable interest in an in-
cumbent LEC or incumbent cable com-
pany, shall have an attributable inter-
est in an LMDS license whose geo-
graphic service area significantly over-
laps such incumbent’s authorized or
franchised service area.

(1) Termination of restriction. This re-
striction shall terminate three years
following June 30, 1997 unless the Com-
mission extends its applicability based
on a determination that incumbent
LECs or incumbent cable companies
continue to have substantial market
power in the provision of local teleph-
ony or cable television services.

(2) Waiver of restriction. Upon comple-
tion of the initial award of LMDS li-
censes, an incumbent LEC or incum-
bent cable company may petition for a
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waiver of the restriction on eligibility
based upon a showing that the peti-
tioner no longer has market power in
its authorized or franchised service
area as the result of the entry of new
competitors, other than an LMDS li-
censee, into such service area.

(b) Exception to eligibility restriction.
The restriction set forth in paragraph
(a) of this section shall not apply to
any license for the 31,000-31,075 mega-
hertz and 31,225-31,300 megahertz bands
of LMDS spectrum.

(¢) Incumbent LECs and cable compa-
nies defined. The terms incumbent LEC
and incumbent cable company shall be
defined as follows:

(1) Incumbent LEC. The term incum-
bent local exchange carrier or incum-
bent LEC shall be defined, in accord-
ance with section 251(h) of the Commu-
nications Act, to mean, with respect to
an area, that:

(i) On February 8, 1996, the LEC pro-
vided telephone exchange service in
such area and was deemed to be a mem-
ber of the exchange carrier association
pursuant to §69.601(b) of this chapter;
or

(i) Is a person or entity that, on or
after February 8, 1996, became a succes-
sor or assign of a member described in
paragraph (c)(1)(i) of this section; or

(iii) Is an entity, or a member of a
class or category of entities, that the
Commission has determined under sec-
tion 251(h)(2) of the Communications
Act to treat as a local exchange car-
rier.

(2) Incumbent cable company. The
term incumbent cable company means
a company that is franchised to pro-
vide cable service and is not subject to
effective competition under the follow-
ing definition of effective competition
in section 623(l) of the Communications
Act:

(i) Fewer than 30 percent of the
households in the franchise area sub-
scribe to the cable service of a cable
system; or

(i) The franchise area is:

(A) Served by at least two unaffili-
ated multichannel video programming
distributors each of which offers com-
parable video programming to at least
50 percent of the households in the
franchise area; and
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(B) The number of households sub-
scribing to programming services of-
fered by multichannel video program-
ming distributors other than the larg-
est multichannel video programming
distributor exceeds 15 percent of the
households in the franchise area; or

(iii) A multichannel video program-
ming distributor operated by the fran-
chising authority for that franchise
area offers video programming to at
least 50 percent of the households of
that franchise area; or

(iv) A local exchange carrier or its af-
filiate (or any multichannel video pro-
gramming distributor using the facili-
ties of such carrier or its affiliate) of-
fers video programming services di-
rectly to subscribers by any means
(other than direct-to-home satellite
services) in the franchise area of an un-
affiliated cable operator which is pro-
viding cable service in that franchise
area, but only if the video program-
ming services so offered in that area
are comparable to the video program-
ming services provided by the unaffili-
ated cable operator in that area.

(d) Significant overlap with authorized
or franchised service area. For purposes
of paragraph (a) of this section, a sig-
nificant overlap of an incumbent LEC’s
or incumbent cable company’s author-
ized or franchised service area occurs
when at least 10 percent of the popu-
lation of the LMDS licensed service
area, as determined by the 1990 census
figures for the counties contained in
such service area, is within the author-
ized or franchised service area.

(e) Definition of attributable interest.
For purposes of paragraph (a) of this
section, an entity shall be considered
to have an attributable interest in an
incumbent LEC, incumbent cable com-
pany, or LMDS licensee pursuant to
the following criteria:

(1) A controlling interest shall con-
stitute an attributable interest. Con-
trolling interest means majority vot-
ing equity ownership, any general part-
nership interest, or any means of ac-
tual working control (including nega-
tive control) over the operation of the
entity, in whatever manner exercised.

(2) Partnership and similar ownership
interests and any stock interest
amounting to 20 percent or more of the
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equity, or outstanding stock or out-
standing voting stock of an entity.

(3) Stock interests held in trust that
exceed the limit set forth in paragraph
(e)(2) of this section shall constitute an
attributable interest of any person who
holds or shares the power to vote such
stock, of any person who has the sole
power to sell such stock, and, in the
case of stock held in trust, of any per-
son who has the right to revoke the
trust at will or to replace the trustee
at will. If the trustee has a familial,
personal, or extra-trust business rela-
tionship to the grantor or the bene-
ficiary, the stock interests held in
trust shall constitute an attributable
interest of such grantor or beneficiary,
as appropriate.

(4) Non-voting stock shall constitute
an attributable interest in the issuing
entity if it exceeds the limit set forth
in paragraph (e)(2) of this section.

(5) Debt and interests such as war-
rants and convertible debentures, op-
tions, or other interests (except non-
voting stock) with rights of conversion
to voting interests shall not constitute
attributable interests unless and until
conversion is effected.

(6) Limited partnership interests
amounting to 20 percent or more, cal-
culated according to both the percent-
age of equity paid in and the percent-
age of distribution of profits and losses,
shall constitute an attributable inter-
est of each such limited partner.

(7) Officers and directors of an incum-
bent LEC or incumbent cable company,
an LMDS licensee, or an entity that
controls such incumbent LEC, incum-
bent cable company, or LMDS licensee,
shall be considered to have an attrib-
utable interest in such incumbent LEC,
incumbent cable company, or LMDS li-
censee.

(8) Ownership interests that are held
indirectly by any party through one or
more intervening corporations or other
entities shall be determined by succes-
sive multiplication of the ownership
percentages for each link in the verti-
cal ownership chain and application of
the relevant attribution benchmark to
the resulting product, except that, if
the ownership for any interest in any
link in the chain exceeds 50 percent or
represents actual control, it shall be
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treated as if it were a 100 percent inter-
est.

(9) Any person who manages the op-
erations of an incumbent LEC or in-
cumbent cable company or an LMDS li-
censee pursuant to a management
agreement shall be considered to have
an attributable interest in such incum-
bent LEC, incumbent cable company or
LMDS licensee, if such person or its af-
filiate has authority to make decisions
or otherwise engage in practices or ac-
tivities that determine, or signifi-
cantly influence:

(i) The nature or types of services of-
fered by such entity;

(ii) The terms upon which such serv-
ices are offered; or

(iii) The prices charged for such serv-
ices.

(10) Any person or its affiliate who
enters into a joint marketing arrange-
ment with an incumbent LEC, an in-
cumbent cable company, an LMDS li-
censee, or an affiliate of such entity,
shall be considered to have an attrib-
utable interest in such incumbent LEC,
incumbent cable company, LMDS li-
censee, or affiliate, if such person or its
affiliate has authority to make deci-
sions or otherwise engage in practices
or activities that determine:

(i) The nature or types of services of-
fered by such entity;

(if) The terms upon which such serv-
ices are offered; or

(iii) The prices charged for such serv-
ices.

(f) Divestiture. Any incumbent LEC or
incumbent cable company, or any en-
tity owning an attributable interest in
an incumbent LEC or incumbent cable
company, that would otherwise be
barred from participating in an LMDS
auction by the eligibility restriction in
paragraph (a) of this section, may be a
party to an LMDS application (i.e.,
have an attributable interest in the ap-
plicant), and such applicant will be eli-
gible for an LMDS license, pursuant to
the divestiture procedures set forth in
paragraphs (f)(1) through (f)(6) of this
section.

(1) Divestiture shall be limited to the
following prescribed means:

(i) An LMDS applicant holding an at-
tributable interest in an incumbent
LEC or incumbent cable company may
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divest such interest in the incumbent
LEC or cable company.

(ii) Other LMDS applicants disquali-
fied under paragraph (a) of this section,
will be permitted to:

(A) Partition and divest that portion
of the existing authorized or franchised
service area that causes it to exceed
the overlap restriction in paragraph (d)
of this section, subject to applicable
regulations of state and local govern-
ments; or

(B) Partition and divest that portion
of the LMDS geographic service area
that exceeds the overlap restriction in
paragraph (d) of this section.

(iii) Divestiture may be to an interim
trustee if a buyer has not been secured
in the required period of time, as long
as the LMDS applicant has no interest
in or control of the trustee and the
trustee may dispose of the license as it
sees fit.

(2) The LMDS applicant shall certify
as an exhibit to its short form applica-
tion that it and all parties to the appli-
cation will come into compliance with
paragraph (a) of this section.

(3) If such LMDS applicant is a suc-
cessful bidder in an auction, it must
submit with its long-form application a
signed statement describing its efforts
to date and future plans to come into
compliance with the eligibility restric-
tions in paragraph (a) of this section.

(4) If such an LMDS applicant is oth-
erwise qualified, its application will be
granted subject to a condition that the
applicant shall come into compliance
with the eligibility restrictions in
paragraph (a) of this section, within
ninety (90) days of final grant of such
LMDS license.

(5) An LMDS applicant will be con-
sidered to have come into compliance
with paragraph (a) of this section if:

(i) In the case of the divestiture of a
portion of an LMDS license, it has sub-
mitted to the Commission an applica-
tion for license assignment or transfer
of control of the requisite portion of
the LMDS geographic service area.

(i) In all other cases, it has submit-
ted to the Commission a signed certifi-
cation that it has come into compli-
ance with paragraph (a) of this section
by the following means, identified in
such certification:
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(A) By divestiture of a disqualifying
interest in an incumbent LEC or in-
cumbent cable company, identified in
terms of the interest owned, the owner
of such interest (and, if such owner is
not the applicant itself, the relation-
ship of the owner to the applicant), the
name of the party to whom such inter-
est has been divested, and the date
such divestiture was executed; or

(B) By divestiture of the requisite
portion of the incumbent LEC’s or in-
cumbent cable company’s existing au-
thorized or franchised service area,
identified in terms of the name of the
party to whom such interest has been
divested, the date such divestiture was
executed, the name of any regulatory
agency that must approve such divesti-
ture, and the date on which an applica-
tion was filed for this purpose with the
regulatory agency.

(6) If no such certification or applica-
tion is tendered to the Commission
within ninety (90) days of final grant of
the initial license, the Commission
may consider the short form certifi-
cation and the long form divestiture

statement to be material, bad faith
misrepresentations and shall invoke
the condition on the initial license,

cancelling or rescinding it automati-
cally, shall retain all monies paid to
the Commission, and, based on the
facts presented, shall take any other
action it may deem appropriate.

NoTE TO §101.1003: Waivers of §101.1003(e)
may be granted upon an affirmative showing:

1. That the interest holder has less than a
50 percent voting interest in the licensee and
there is an unaffiliated single holder of a 50
percent or greater voting interest;

2. That the interest holder is not likely to
affect the local market in an anticompeti-
tive manner;

3. That the interest holder is not involved
in the operations of the licensee and does not
have the ability to influence the licensee on
a regular basis; and

4. That grant of a waiver is in the public
interest because the benefits to the public of
common ownership outweigh any potential
anticompetitive harm to the market.

§101.1005 Frequencies available.

(a) The following frequencies are
available for assignment to LMDS in
two license blocks:

Block A of 1,150 MHz
27,500-28,350 MHz

§101.1009

29,100-29,250 MHz
31,075-31,225 MHz

Block B of 150 MHz

31,000-31,075 MHz
31,225-31,300 MHz

(b) In Block A licenses, the fre-
quencies are authorized as follows:

(1) 27,500-28,350 MHz is authorized on
a primary protected basis and is shared
with Fixed Satellite Service (FSS) sys-
tems.

(2) 29,100-29,250 MHz is shared on a co-
primary basis with feeder links for
non-geostationary orbit Mobile Sat-
ellite Service (NGSO/MSS) systems in
the band and is limited to LMDS hub-
to-subscriber transmissions, as pro-
vided in §25.257 and §101.103(h).

(3) 31,075-31,225 MHz is authorized on
a primary protected basis and is shared
with private microwave point-to-point
systems licensed prior to March 11,
1997, as provided in §101.103(b).

(¢) In Block B licenses, the fre-
quencies are authorized as follows:

(1) On a primary protected basis if
LMDS shares the frequencies with sys-
tems licensed as Local Television
Transmission Service (LTTS) licensed
prior to March 11, 1997, as provided in
§101.103(b).

(2) On a co-equal basis with systems
not licensed as LTTS prior to March 11,
1997, as provided in §101.103(g).

§101.1007 Geographic service
and number of licenses.

areas

LMDS service areas are Basic Trad-
ing Areas (BTAs) as defined in the
Rand McNally 1992 Commercial Atlas &
Marketing Guide, 123rd Edition, at
pages 38-39, that identifies 487 BTAs
based on the 50 States and as defined to
include the BTA-like areas of the
United States Virgin Islands, American
Samoa, Guam, Mayaguez/Aguadilla-
Ponce, Puerto Rico, San Juan, Puerto
Rico, and the Commonwealth of North-
ern Marinas, for a total of 493 BTAs.

§101.1009 System operations.

(a) The licensee may construct and
operate any number of fixed stations
anywhere within the area authorized
by the license without prior authoriza-
tion, except as follows:

(1) A station would be required to be
individually licensed if:
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(i) International agreements require
coordination;

(ii) Submission of an Environmental
Assessment is required under §1.1307 of
this chapter.

(iii) The station would affect the
radio quiet zones under §101.123.

(2) Any antenna structure that re-
quires notification to the Federal Avia-
tion Administration (FAA) must be
registered with the Commission prior
to construction under §17.4 of this
chapter.

(b) Whenever a licensee constructs or
makes system changes as described in
paragraph (a) of this section, the li-
censee is required to notify the Com-
mission within 30 days of the change
under §101.61 and include a statement
of the technical parameters of the
changed station.

§101.1011 Construction requirements

and criteria for renewal expect-
ancy.
(@) LMDS licensees must make a

showing of ‘‘substantial service” in
their license area within ten years of
being licensed. ““Substantial’ service is
defined as service which is sound, fa-
vorable, and substantially above a level
of mediocre service which might mini-
mally warrant renewal. Failure by any
licensee to meet this requirement will
result in forfeiture of the license and
the licensee will be ineligible to regain
it.

(b) A renewal applicant involved in a
comparative renewal proceeding shall
receive a preference, commonly re-
ferred to as a renewal expectancy, that
is the most important comparative fac-
tor to be considered in the proceeding
as long as the applicant’s past record
for the relevant license period dem-
onstrates that:

(1) The renewal applicant has pro-
vided ‘‘substantial’’ service during its
past license term; and

(2) The renewal applicant has sub-
stantially complied with applicable
FCC rules, policies, and the Commu-
nications Act of 1934, as amended.

(c) In order to establish its right to a
renewal expectancy, an LMDS renewal
applicant involved in a comparative re-
newal proceeding must submit a show-
ing explaining why it should receive a
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renewal expectancy. At a minimum,
this showing must include:

(1) A description of its current serv-
ice in terms of geographic coverage and
population served:

(2) An explanation of its record of ex-
pansion, including a timetable of new
construction to meet changes in de-
mand for service:

(3) A description of its investments in
its LMDS system; and

(4) Copies of all FCC orders finding
the licensee to have violated the Com-
munications Act or any FCC rule or
policy; and a list of any pending pro-
ceedings that relate to any matter de-
scribed in this paragraph.

(d) In making its showing of entitle-
ment to a renewal expectancy, a re-
newal applicant may claim credit for
any system modification applications
that were pending on the date it filed
its renewal application. Such credit
will not be allowed if the modification
application is dismissed or denied.

§101.1013 Permissible communica-

tions services.

(a) Authorizations for stations in the
Local Multipoint Distribution Service
will be granted to provide services on a
common carrier basis or a non-common
carrier basis or on both a common car-
rier and non-common carrier basis in a
single authorization.

(b) Stations may render any kind of
communications service consistent
with the Commission’s rules and the
regulatory status of the station to pro-
vide services on a common carrier or
non-common carrier basis.

(c) An applicant or licensee may sub-
mit a petition at any time requesting
clarification of the regulatory status
required to provide a specific commu-
nications service.

§101.1015 Application form and con-
tents.

(a) Applications for initial authoriza-
tion are filed on FCC Form 175 in ac-
cordance with Subpart M of this part,
and part 1 of this chapter, subpart Q.
FCC Form 600 is submitted subse-
quently either by the winning bidder, if
an auction is held to decide among two
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or more mutually exclusive applica-
tions, or, in cases of no mutual exclu-
sivity, by the sole applicant. Applica-
tions to amend pending applications
and to modify licenses are filed on FCC
Form 600.

(b) Foreign ownership information. All
LMDS applicants will provide the in-
formation requested on FCC Form 600
to address all of the eligibility require-
ments in §101.7. All licensees will keep
the information updated.

§101.1017 Requesting regulatory sta-
tus.

(a) Initial applications. An applicant
will specify on FCC Form 600 if it is re-
questing authorization to provide serv-
ices on a common carrier basis, a non-
common carrier basis, or on both a
common carrier and non-common car-
rier basis.

(b) Amendment of pending applications.
(1) Any pending application may be
amended to:

(i) Change the carrier status re-
quested, or

(ii) Add to the pending request in
order to obtain both common carrier
and non-common carrier status in a
single license.

(2) Amendments to change, or add to,
the carrier status in a pending applica-
tion are minor amendments filed under
§101.29.

(c) Modification of license. (1) A li-
censee may modify a license to:

(i) Change the carrier status author-
ized, or

(ii) Add to the status authorized in
order to obtain both common carrier
and non-common carrier status in a
single license.

(2) Applications to change, or add to,
the carrier status in a license are modi-
fications not requiring prior Commis-
sion authorization filed under §101.61.
If the change results in the discontinu-
ance, reduction, or impairment of an
existing service, the licensee is also
governed by §101.305(b) or (c) and sub-
mits the application under §101.61 in
conformance with the time frames and
requirements of §101.305(b) or (c).

§101.1103

Subpart M—Competitive Bidding
Procedures for LMDS

SOURCE: 62 FR 23172, Apr. 29, 1997, unless
otherwise noted.

§101.1101 LMDS service
competitive bidding.

Mutually exclusive initial applica-
tions for LMDS licenses are subject to
competitive bidding procedures. The
procedures set forth in part 1, subpart
Q, of this chapter will apply unless oth-
erwise provided in this part.

subject to

§101.1102 Competitive bidding design
for LMDS.

The Commission will employ a simul-
taneous multiple round auction design
when choosing from among mutually
exclusive initial applications to pro-
vide LMDS, unless otherwise specified
by the Wireless Telecommunications
Bureau before the auction.

§101.1103 Competitive bidding mecha-
nisms.

(a) Sequencing. The Commission will
establish and may vary the sequence in
which LMDS licenses are auctioned.

(b) Grouping. The Commission will
determine which licenses will be auc-
tioned simultaneously or in combina-
tion based on interdependency and ad-
ministrative circumstances.

(¢) Minimum bid increments. The Com-
mission may, by public announcement
before or during an auction, require
minimum bid increments in dollar or
percentage terms.

(d) Stopping rules. The Commission
may establish stopping rules before or
during an auction in order to termi-
nate the auction within a reasonable
time.

(e) Activity rules. The Commission
may establish activity rules which re-
quire a minimum amount of bidding
activity. In the event that the Commis-
sion establishes an activity rule in con-
nection with a simultaneous multiple
round auction, each bidder may request
waivers of such rule during the auc-
tion. The Commission may, by public
announcement either before or during
the auction, specify or vary the num-
ber of waivers available to each bidder.
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(f) Bid withdrawal, default and dis-
qualification payments. The Commission
will impose payments on bidders who
withdraw high bids during the course
of an auction, who default on payments
due after an auction terminates, or
who are disqualified. Payments will be
calculated as set forth in §§1.2104(g)
and 1.2109 of this chapter. When the
amount of such a payment cannot be
determined, a deposit of up to 20 per-
cent of the amount bid on the license
will be required.

(g) Tie bids. Where a tie bid occurs,
the high bidder will be determined by
the order in which the bids were re-
ceived by the Commission.

§101.1104 Bidding application
Forms 175 and 175-S).

Each applicant to participate in com-
petitive bidding for LMDS licenses
must submit an application (FCC
Forms 175 and 175-S) pursuant to the
provisions of §1.2105 of this chapter.

(Fcc

§101.1105 Submission of payments.

(a) Each applicant to participate in
an LMDS auction will be required to
submit an upfront payment in accord-
ance with §1.2106 of this chapter as an-
nounced by the Wireless Telecommuni-
cations Bureau by Public Notice.

(b) Winning bidders in LMDS auc-
tions must submit a down payment to
the Commission in an amount suffi-
cient to bring their total deposits up to
20 percent of their winning bids within
ten business days following the release
of a Public Notice announcing the close
of the auction. Winning bidders must
pay the full balance of their winning
bids within ten business days following
the release of a Public Notice that the
Commission is prepared to award the
licenses.

[62 FR 48794, Sept. 17, 1997]

§101.1106 Long-form application (FCC
Form 600).

Each successful bidder for an LMDS
license must submit a long-form appli-
cation (FCC Form 600) within ten busi-
ness days after being notified by Public
Notice that it is the winning bidder.
Applications for LMDS on FCC Form
600 must be submitted in accordance
with §1.2107 of this chapter, all applica-
ble procedures set forth in the rules in
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this part, and any applicable Public
Notices that the Commission may issue
in connection with an auction. After an
auction, the Commission will not ac-
cept long-form applications for LMDS
licenses from anyone other than the
auction winners and parties seeking
partitioned licenses pursuant to agree-
ments with auction winners under
§101.1111 of this chapter.

§101.1107 Bidding credits for very
small businesses, small businesses
and entrepreneurs; unjust enrich-
ment.

(a) A winning bidder that qualifies as
a very small business or a consortium
of very small businesses pursuant to
§101.1112 may use a bidding credit of 45
percent to lower the cost of its winning
bid.

(b) A winning bidder that qualifies as
a small business or a consortium of
small businesses pursuant to §101.1112
may use a bidding credit of 35 percent
to lower the cost of its winning bid.

(c) A winning bidder that qualifies as
an entrepreneur or a consortium of en-
trepreneurs pursuant to §101.1112 may
use a bidding credit of 25 percent to
lower the cost of its winning bid.

(d) The bidding credits referenced in
paragraphs (a), (b) and (c) of this sec-
tion are not cumulative.

(e) Unjust enrichment. (1) A licensee
that utilizes a bidding credit, and that
during the initial license term seeks to
assign or transfer control of a license
to an entity that does not meet the eli-
gibility criteria for a bidding credit,
will be required to reimburse the U.S.
Government for the amount of the bid-
ding credit, plus interest based on the
rate for ten year U.S. Treasury obliga-
tions applicable on the date the license
is granted, as a condition of Commis-
sion approval of the assignment or
transfer. If, within the initial term of
the license, a licensee that utilizes a
bidding credit seeks to assign or trans-
fer control of a license to an entity
that is eligible for a lower bidding
credit, the difference between the bid-
ding credit obtained by the assigning
party and the bidding credit for which
the acquiring party would qualify, plus
interest based on the rate for ten year
U.S. Treasury obligations applicable on
the date the license is granted, must be
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paid to the U.S. Government as a con-
dition of Commission approval of the
assignment or transfer. If, within the
initial license term, a licensee that uti-
lizes a bidding credit seeks to make
any ownership change that would re-
sult in the licensee losing eligibility
for a bidding credit (or qualifying for a
lower bidding credit), the amount of
the bidding credit (or the difference be-
tween the bidding credit originally ob-
tained and the bidding credit for which
the restructured licensee would qual-
ify), plus interest based on the rate for
ten year U.S. Treasury obligations ap-
plicable on the date the license is
granted, must be paid to the U.S. Gov-
ernment as a condition of Commission
approval of the ownership change.

(2) The amount of payments made
pursuant to paragraph (e)(1) of this sec-
tion will be reduced over time as fol-
lows:

(i) A transfer in the first two years of
the license term will result in a forfeit-
ure of 100 percent of the value of the
bidding credit (or the difference be-
tween the bidding credit obtained by
the original licensee and the bidding
credit for which the post-transfer li-
censee is eligible);

(i) In year three of the license term
the payment will be 75 percent;

(iii) In year four of the license term
the payment will be 50 percent; and

(iv) In year five of the license term
the payment will be 25 percent, after
which there will be no required pay-
ment.

[62 FR 48794, Sept. 17, 1997]

§101.1109 Certifications, disclosures,
records maintenance and audits.

(a) Short-form applications: Certifi-
cations and disclosure. In addition to
certifications and disclosures required
in part 1, subpart Q, of this chapter,
each applicant for an LMDS license
which qualifies as a very small busi-
ness, small business or entrepreneurs
pursuant to §101.1112 shall append the
following information as an exhibit to
its short-form applications (FCC Form
175):

(1) The
affiliates
and

(2) The applicant’s gross revenues,
computed in accordance with §101.1112.

identities of the applicant’s
and controlling principals;
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(b) Long-form applications: Certifi-
cations and disclosure. In addition to the
requirements in §1.2107 of this chapter,
each applicant submitting a long-form
application for an LMDS license and
qualifying as a very small business,
small business or entrepreneur pursu-
ant to §101.1112 shall, in an exhibit to
its long-form application:

(1) Disclose separately and in the ag-
gregate the gross revenues, computed
in accordance with §101.1112, for each
of the following: the applicant, the ap-
plicant’s affiliates, the applicant’s con-
trolling principals, and, if a consortium
of very small businesses, small busi-
nesses or entrepreneurs, the members
of the consortium;

(2) List and summarize all agree-
ments or other instruments (with ap-
propriate references to specific provi-
sions in the text of such agreements
and instruments) that support the ap-
plicant’s eligibility as a very small
business, small business or entre-
preneur, including the establishment of
de facto and de jure control; such
agreements and instruments include,
but are not limited to, articles of in-
corporation and bylaws, shareholder
agreements, voting or other trust
agreements, franchise agreements, and
any other relevant agreements includ-
ing letters of intent, oral or written;
and

(3) List and summarize any investor
protection agreements, including
rights of first refusal, supermajority
clauses, options, veto rights, and rights
to hire and fire employees and to ap-
point members to boards of directors or
management committees.

(c) Records maintenance. All winning
bidders qualifying as very small busi-
nesses, small businesses or entre-
preneurs shall maintain at their prin-
cipal place of business an updated file
of ownership, revenue, and asset infor-
mation, including any document nec-
essary to establish eligibility as a very
small business, small business or entre-
preneur. Licensees (and their succes-
sors-in-interest) shall maintain such
files for the term of the license. Appli-
cants that do not obtain the license(s)
for which they applied shall maintain
such files until the grant of such li-
cense(s) is final, or one year from the
date of the filing of their short-form
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application (FCC Form 175), whichever
is earlier.

(d) Audits. (1) Applicants and licens-
ees claiming eligibility as a very small
business, small business or entre-
preneur pursuant to §101.1112 shall be
subject to audits by the Commission.
Selection for audit may be random, on
information, or on the basis of other
factors.

(2) Consent to such audits is part of
the certification included in the short-
form application (FCC Form 175). Such
consent shall include consent to the
audit of the applicant’s or licensee’s
books, documents and other material
(including accounting procedures and
practices) regardless of form or type,
sufficient to confirm that such appli-
cant’s or licensee’s representations are,
and remain, accurate. Such consent
shall include inspection at all reason-
able times of the facilities, or parts
thereof, engaged in providing and
transacting business, or keeping
records regarding licensed LMDS serv-
ice, and shall also include consent to
the interview of principals, employees,
customers and suppliers of the appli-
cant or licensee.

[62 FR 48795, Sept. 17, 1997]

§101.1110 Petitions to deny.

Procedures regarding petitions to
deny long-form applications in the
LMDS service will be governed by
§1.2108 (b) through (d) of this chapter.

§101.1111 Partitioning and
disaggregation.
(a) Definitions.—Disaggregation. The

assignment of discrete portions or
““blocks’ of spectrum licensed to a geo-
graphic licensee or qualifying entity.

Partitioning. The assignment of geo-
graphic portions of a licensee’s author-
ized service area along geopolitical or
other boundaries.

(b) Eligibility. (1) Parties seeking ap-
proval for partitioning and
disaggregation shall request an author-
ization for partial assignment of a li-
cense pursuant to §101.53. Parties shall
submit the forms set forth in §101.15(e).

(2) Licensees may apply to partition
their licensed geographic service area
or disaggregate their licensed spectrum
at any time following the grant of
their licenses.
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(c) Technical Standards.—(1) Partition-
ing. In the case of partitioning, re-
quests for authorization for partial as-
signment of a license must include, as
an attachment, a description of the
partitioned service area. The parti-
tioned service area shall be defined by
coordinate points at every 3 degrees
along the partitioned service area un-
less an FCC recognized service area is
utilized (i.e., Major Trading Area, Basic
Trading Area, Metropolitan Service
Area, Rural Service Area or Economic
Area) or county lines are followed. The
geographic coordinates must be speci-
fied in degrees, minutes, and seconds to
the nearest second of latitude and lon-
gitude and must be based upon the 1983
North American Datum (NADS83). In
the case where an FCC recognized serv-
ice area or county lines are utilized,
applicants need only list the specific
area(s) (through use of FCC designa-
tions or county names) that constitute
the partitioned area. In such partition-
ing cases where an unjust enrichment
payment is owed the Commission, the
request for authorization for partial as-
signment of a license must include, as
an attachment, a calculation of the
population of the partitioned service
area and the licensed geographic serv-
ice area.

(2) Disaggregation. Spectrum may be
disaggregated in any amount.

(©) Combined Partitioning and
Disaggregation. The Commission will
consider requests for partial assign-
ment of licenses that propose combina-
tions of partitioning and
disaggregation.

(d) License Term. The license term for
a partitioned license area and for
disaggregated spectrum shall be the re-
mainder of the original licensee’s li-
cense term as provided for in §101.67 of
this chapter.

(e) Construction Requirements. Appli-
cations requesting approval for parti-
tioning or disaggregation must include
a certification by each party that it
will satisfy the construction require-
ment set forth in §101.1011 of this chap-
ter. Failure by a party to meet its re-
spective construction requirement will
result in the automatic cancellation of
its license without further Commission
action.

[63 FR 26507, May 13, 1998]
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§101.1112 Definitions.

(a) Scope. The definitions in this sec-
tion apply to §§101.1101 through
101.1112, unless otherwise specified in
those sections.

(b) Very small business. A very small
business is an entity that, together
with its affiliates and controlling prin-
cipals, has average gross revenues for
the three preceding years of not more
than $15 million.

(c) Small business. A small business is
an entity that, together with its affili-
ates and controlling principals, has av-
erage gross revenues for the three pre-
ceding years of more than $15 million
but not more than $40 million.

(d) Entrepreneur. An entrepreneur is
an entity that, together with its affili-
ates and controlling principals, has av-
erage gross revenues for the three pre-
ceding years of more than $40 million
but not more than $75 million.

(e) For purposes of determining
whether an entity meets the definition
of very small business, small business
or entrepreneur, the gross revenues of
the applicant, its affiliates and con-
trolling principals shall be considered
on a cumulative basis and aggregated.

(f) Consortium. A consortium of very
small businesses, small businesses or
entrepreneurs is a conglomerate orga-
nization formed as a joint venture be-
tween or among mutually independent
business firms, each of which individ-
ually satisfies the definition of a very
small business, small business or entre-
preneur. Each individual member must
establish its eligibility as a very small
business, small business or entre-
preneur. Where an applicant (or li-
censee) is a consortium of very small
businesses, small businesses or entre-
preneurs, the gross revenues of each
business shall not be aggregated.

(g) Gross revenues. Gross revenues
shall mean all income received by an
entity, whether earned or passive, be-
fore any deductions are made for costs
of doing business (e.g., cost of goods
sold), as evidenced by audited financial
statements for the relevant number of
most recently completed calendar
years, or, if audited financial state-
ments were not prepared on a calendar-
year basis, for the most recently com-
pleted fiscal years preceding the filing
of the applicant’s short-form applica-
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tion (FCC Form 175). If an entity was
not in existence for all or part of the
relevant period, gross revenues shall be
evidenced by the audited financial
statements of the entity’s predecessor-
in-interest or, if there is no identifiable
predecessor-in-interest, unaudited fi-
nancial statements certified by the ap-
plicant as accurate. When an applicant
does not otherwise use audited finan-
cial statements, its gross revenues may
be certified by its chief financial offi-
cer or its equivalent.

(h) Affiliate—(1) Basis for affiliation.
An individual or entity is an affiliate
of an applicant if such individual or en-
tity:

(i) Directly or indirectly controls or
has the power to control the applicant;

(ii) Is directly or indirectly con-
trolled by the applicant;

(iii) Is directly or indirectly con-
trolled by a third party or parties who
also control or have the power to con-
trol the applicant; or

(iv) Has an “identity of interest”
with the applicant.

(2) Nature of control in determining af-
filiation. (i) Every business concern is
considered to have one or more parties
who directly or indirectly control or
have the power to control it. Control
may be affirmative or negative and it
is immaterial whether it is exercised so
long as the power to control exists.

Example for paragraph (h)(2)(i). An appli-
cant owning 50 percent of the voting stock of
another concern would have negative power
to control such concern since such party can
block any action of the other stockholders.
Also, the bylaws of a corporation may per-
mit a stockholder with less than 50 percent
of the voting stock to block any actions
taken by the other stockholders in the other
entity. Affiliation exists when the applicant
has the power to control a concern while at
the same time another person, or persons,
are in control of the concern at the will of
the party or parties with the power of con-
trol.

(if) Control can arise through stock
ownership; occupancy of director, offi-
cer, or key employee positions; con-
tractual or other business relations; or
combinations of these and other fac-
tors. A key employee is an employee
who, because of her position in the con-
cern, has a critical influence in or sub-
stantive control over the operations or
management of the concern.
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(iii) Control can arise through man-
agement positions if the voting stock
is so widely distributed that no effec-
tive control can be established.

Example for paragraph (h)(2)(iii). In a cor-
poration where the officers and directors
own various size blocks of stock totaling 40
percent of the corporation’s voting stock,
but no officer or director has a block suffi-
cient to give him control or the power to
control and the remaining 60 percent is wide-
ly distributed with no individual stockholder
having a stock interest greater than 10 per-
cent, management has the power to control.
If persons with such management control of
the other entity are controlling principals of
the applicant, the other entity will be
deemed an affiliate of the applicant.

(3) Identity of interest between and
among persons. Affiliation can arise be-
tween or among two or more persons
with an identity of interest, such as
members of the same family or persons
with common investments. In deter-
mining if the applicant controls or is
controlled by a concern, persons with
an identity of interest will be treated
as though they were one person.

(i) Spousal affiliation. Both spouses
are deemed to own or control or have
the power to control interests owned or
controlled by either of them, unless
they are subject to a legal separation
recognized by a court of competent ju-
risdiction in the United States.

(if) Kinship affiliation. Immediate
family members will be presumed to
own or control or have the power to
control interests owned or controlled
by other immediate family members.
In this context “‘immediate family
member’”’ means father, mother, hus-
band, wife, son, daughter, brother, sis-
ter, father-or mother-in-law, son-or
daughter-in-law, brother-or sister-in-
law, step-father or -mother, step-broth-
er or -sister, step-son or -daughter, and
half-brother or -sister. This presump-
tion may be rebutted by showing that:

(A) The family members are es-
tranged;

(B) The family ties are remote; or

(C) The family members are not
closely involved with each other in
business matters.

Example for paragraph (h)(3)(ii). A owns a
controlling interest in Corporation X. A’s
sister-in-law, B, has a controlling interest in
an LMDS license application. Because A and
B have a presumptive Kinship affiliation, A’s
interest in Corporation X is attributable to
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B, and thus to the applicant, unless B rebuts
the presumption with the necessary showing.

(4) Affiliation through stock ownership.
(i) An applicant is presumed to control
or have the power to control a concern
if she owns or controls or has the power
to control 50 percent or more of its vot-
ing stock.

(if) An applicant is presumed to con-
trol or have the power to control a con-
cern even though he owns, controls, or
has the power to control less than 50
percent of the concern’s voting stock,
if the block of stock she owns, con-
trols, or has the power to control is
large as compared with any other out-
standing block of stock.

(iii) If two or more persons each
owns, controls or has the power to con-
trol less than 50 percent of the voting
stock of a concern, such minority hold-
ings are equal or approximately equal
in size, and the aggregate of these mi-
nority holdings is large as compared
with any other stock holding, the pre-
sumption arises that each one of these
persons individually controls or has
the power to control the concern; how-
ever, such presumption may be rebut-
ted by a showing that such control or
power to control, in fact, does not
exist.

(5) Affiliation arising under stock op-
tions, convertible debentures, and agree-
ments to merge. Stock options, convert-
ible debentures, and agreements to
merge (including agreements in prin-
ciple) are generally considered to have
a present effect on the power to control
the concern. Therefore, in making a
size determination, such options, de-
bentures, and agreements will gen-
erally be treated as though the rights
held thereunder had been exercised.
However, neither an affiliate nor an ap-
plicant can use such options and deben-
tures to appear to terminate its con-
trol over another concern before it ac-
tually does so.

Example 1 for paragraph (h)(5). If company
B holds an option to purchase a controlling
interest in company A, which holds a con-
trolling interest in an LMDS applicant, the
situation is treated as though company B
had exercised its rights and had become
owner of a controlling interest in company
A. The gross revenues of company B must be
taken into account in determining the size of
the applicant.
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Example 2 for paragraph (h)(5). If a large
company, BigCo, holds 70 percent (70 of 100
outstanding shares) of the voting stock of
company A, who holds a controlling interest
in an LMDS license applicant, and gives a
third party, SmallCo, an option to purchase
50 of the 70 shares owned by BigCo, BigCo
will be deemed to be an affiliate of company
A, and thus the applicant, until SmallCo ac-
tually exercises its options to purchase such
shares. In order to prevent BigCo from cir-
cumventing the intent of the rule, which re-
quires such options to be considered on a
fully diluted basis, the option is not consid-
ered to have present effect in this case.

Example 3 for paragraph (h)(5). If company
A has entered into an agreement to merge
with company B in the future, the situation
is treated as though the merger has taken
place.

(6) Affiliation under voting trusts. (i)
Stock interests held in trust shall be
deemed controlled by any person who
holds or shares the power to vote such
stock, to any person who has the sole
power to sell such stock, and to any
person who has the right to revoke the
trust at will or to replace the trustee
at will.

(ii) If a trustee has a familial, per-
sonal or extra-trust business relation-
ship to the grantor or the beneficiary,
the stock interests held in trust will be
deemed controlled by the grantor or
beneficiary, as appropriate.

(iii) If the primary purpose of a vot-
ing trust, or similar agreement, is to
separate voting power from beneficial
ownership of voting stock for the pur-
pose of shifting control of or the power
to control a concern in order that such
concern or another concern may meet
the Commission’s size standards, such
voting trust shall not be considered
valid for this purpose regardless of
whether it is or is not recognized with-
in the appropriate jurisdiction.

(7) Affiliation through common manage-
ment. Affiliation generally arises where
officers, directors, or key employees
serve as the majority or otherwise as
the controlling element of the board of
directors or the management (or both)
of another entity.

(8) Affiliation through common facili-
ties. Affiliation generally arises where
one concern shares office space, em-
ployees, or other facilities (or any com-
bination of the foregoing) with another
concern, particularly where such con-
cerns are in the same or related indus-

§101.1112

try or field of operations, or where
such concerns were formerly affiliated,
and through these sharing arrange-
ments one concern has control, or po-
tential control, of the other concern.

(9) Affiliation through contractual rela-
tionships. Affiliation generally arises
where one concern is dependent upon
another concern for contracts and busi-
ness to such a degree that one concern
has control, or potential control.

(10) Affiliation under joint venture ar-
rangements. A joint venture for size de-
termination purposes is an association
of concerns or individuals (or both),
with interests in any degree or propor-
tion, formed by contract, express or
implied, to engage in and carry out a
single, specific business venture for
joint profit for which purpose they
combine their efforts, property, money,
skill and knowledge, but not on a con-
tinuing or permanent basis for con-
ducting business generally. The deter-
mination whether an entity is a joint
venture is based upon the facts of the
business operation, regardless of how
the business operation may be des-
ignated by the parties involved. An
agreement to share profits/losses pro-
portionate to each party’s contribution
to the business operation is a signifi-
cant factor in determining whether the
business operation is a joint venture.

(11) Exclusion from affiliation coverage.
For purposes of this section, Indian
tribes or Alaska Regional or Village
Corporations organized pursuant to the
Alaska Native Claims Settlement Act
(43 U.S.C. 1601 et seq.), or entities owned
and controlled by such tribes or cor-
porations, are not considered affiliates
of an applicant (or licensee) that is
owned and controlled by such tribes,
corporations or entities, and that oth-
erwise complies with the requirements
of this section, except that gross reve-
nues derived from gaming activities
conducted by affiliated entities pursu-
ant to the Indian Gaming Regulatory
Act (25 U.S.C. 2701 et seq.) will be count-
ed in determining such applicant’s (or
licensee’s) compliance with the finan-
cial requirements of this section, un-
less such applicant establishes that it
will not receive a substantial unfair
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competitive advantage because signifi-
cant legal constraints restrict the ap-
plicant’s ability to access such gross
revenues.

[62 FR 48795, Sept. 17, 1997]

Subpart N—Competitive Bidding
Procedures for the 38.6-40.0
GHz Band

SOURCE: 63 FR 6106, Feb. 6, 1998, unless
otherwise noted.

§101.1201 38.6-40.0 GHz
competitive bidding.

subject to

Mutually exclusive 38.6-40.0 GHz ini-
tial applications are subject to com-
petitive bidding. The general competi-
tive bidding procedures found in 47
CFR Part 1, Subpart Q will apply un-
less otherwise provided in this part.

§101.1202 Competitive bidding design
for 38.6-40.0 GHz licensing.

The following competitive bidding
procedures generally will be used in
38.6-40.0 GHz auctions. Additional, spe-
cific procedures may be set forth by
public notice. The Commission also
may design and test alternative proce-
dures. See 47 CFR §§1.2103 and 1.2104.
The Commission will employ simulta-
neous multiple round bidding when
choosing from among mutually exclu-
sive initial applications to provide 38.6—
40.0 GHz service, unless otherwise spec-
ified by the Wireless Telecommuni-
cations Bureau before the auction.

§101.1203 Competitive bidding mecha-
nisms.

(a) Sequencing. The Commission will
establish and may vary the sequence in
which 38.6-40.0 GHz licenses will be
auctioned.

(b) Grouping. The Commission will
conduct a series of sequential auctions
of three channels at a time within each
BTA unless the Wireless Telecommuni-
cations Bureau announces, by Public
Notice prior to the auction, an alter-
native auction scheme.

() Minimum bid increments. The Com-
mission will, by announcement before
or during an auction, require minimum
bid increments in dollar or percentage
terms.
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(d) Stopping rules. The Commission
will establish stopping rules before or
during multiple round auctions in
order to terminate an auction within a
reasonable time.

(e) Activity rules. The Commission
will establish activity rules which re-
quire a minimum amount of bidding
activity. In the event that the Commis-
sion establishes an activity rule in con-
nection with a simultaneous multiple
round auction, each bidder will be enti-
tled to request and will be automati-
cally granted a certain number of waiv-
ers of such rule during the auction.

§101.1204 Bidding application proce-
dures.

All applicants to participate in com-
petitive bidding for 38.6-40.0 GHz li-
censes must submit applications on
FCC Forms 175 pursuant to the provi-
sions of §1.2105 of this Chapter. The
Wireless Telecommunications Bureau
will issue a public notice announcing
the availability of 38.6-40.0 GHz Ii-
censes and, in the event that mutually
exclusive applications are filed, the
date of the auction for those licenses.
This public notice also will specify the
date on or before which applicants in-
tending to participate in a 38.6-40.0
auction must file their applications in
order to be eligible for that auction,
and it will contain information nec-
essary for completion of the applica-
tion as well as other important infor-
mation such as the materials which
must accompany the forms, any filing
fee that must accompany the applica-
tion or any upfront payment that need
to be submitted, and the location
where the application must be filed. In
addition, each applicant must identify
its status as a small business or rural
telephone company.

§101.1205 Submission of upfront pay-
ments and down payments.

(a) Each bidder in the 38.6-40.0 GHz
auction will be required to submit an
upfront payment. This upfront pay-
ment will be based upon a formula es-
tablished by the Wireless Tele-
communications Bureau and an-
nounced by public notice prior to the
auction.

(b) Each winning bidder in the 38.6-
40.0 GHz auction shall make a down
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payment to the Commission in an
amount sufficient to bring its total de-
posits up to 20 percent of its winning
bid by a date and time to be specified
by public notice, generally within ten
business days following the close of
bidding. Full payment of the balance of
the winning bids shall be paid within
ten days after public notice announc-
ing that the Commission is prepared to
award the license. The grant of the ap-
plication is conditional upon receipt of
full payment. The Commission gen-
erally will grant the license within a
reasonable period of time after receiv-
ing full payment.

§101.1206 Long-form applications.

Each winning bidder will be required
to submit a long-form application.
Winning bidders must submit long-
form applications within ten (10) busi-
ness days after being notified by Public
Notice that it is the winning bidder.
Long-form applications shall be proc-
essed under the rules contained in
parts 1 and 101 of the Commission’s
rules.

§101.1207 Procedures for filing peti-
tions to deny against long-form ap-
plications.

The applicable procedures for the fil-
ing of petitions to deny the long-form
applications of winning bidders con-
tained in §1.2108 of the Commission’s
rules shall be followed by the applicant
(see 47 CFR 1.2108).

§101.1208 Bidding credits for small
businesses.

(a) A winning bidder that qualifies as
a small business or a consortium of
small businesses, (as defined In
§101.1209(b)(1)(i) may wuse a bidding
credit of 25 percent to lower the cost of
its winning bid on any of the licenses
in this part. A winning bidder that
qualifies as a very small business or a
consortium of very small businesses,
(as defined in §101.1209(b)(1)(ii) may use
a bidding credit of 35 percent to lower
the cost of its winning bid on any of
the licenses in this part.

(b) Unjust enrichment. (1) A small
business seeking transfer or assign-
ment of a license to an entity that is
not a small business under the defini-
tions in §101.1209(b)(1)(i) and (ii), will
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be required to reimburse the govern-
ment for the amount of the bidding
credit, plus interest at the rate im-
posed for installment financing at the
time the license was awarded, before
transfer will be permitted. The amount
of this penalty will be reduced over
time as follows: a transfer in the first
two years of the license term will re-
sult in a forfeiture of 100 percent of the
value of the bidding credit: in year
three of the license term the penalty
will be 75 percent; in year four the pen-
alty will be 50 percent and in year five
the penalty will be 25 percent, after
which there will be no penalty. These
penalties must be paid back to the U.S.
Treasury as a condition of approval of
the assignment or transfer.

(2) If a small business that utilizes a
bidding credit under this section seeks
to assign or transfer control of its li-
cense to a small business meeting the
eligibility standards for lower bidding
credits or seeks to make any other
change in ownership that would result
in the licensee qualifying for a lower
bidding credit under this section, the
licensee must seek Commission ap-
proval and reimburse the government
for the difference between the amount
of the bidding credit obtained by the li-
censee and the bidding credit for which
the assignee, transferee or licensee is
eligible under this section as a condi-
tion of the approval of such assign-
ment, transfer or other ownership
change.

§101.1209 Definitions.

(a) Scope. The definitions in this sec-
tion apply to §§8101.1201 through
101.1209, unless otherwise specified in
those sections.

(b) Small business and very small busi-
ness. (1)(i) A small business is an entity
that together with its affiliates and
persons or entities that hold attrib-
utable interests in such entity and
their affiliates, has average gross reve-
nues that are not more than $40 million
for the preceding three years.

(ii) A very small business is an entity
that together with its affiliates and
persons or entities that hold attrib-
utable interests in such entity and
their affiliates, has average gross reve-
nues that are not more than $15 million
for the preceding three years.
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(2) For purposes of determining
whether an entity meets either the
small business or very small business
definitions set forth in paragraph (b)(1)
of this section, the gross revenues of
the entity, its affiliates, persons or en-
tities holding interests in the entity
and their affiliates shall be considered
on a cumulative basis and aggregated.

(3) A small business consortium is a
conglomerate organization formed as a
joint venture between or among mutu-
ally-independent business firms, each
of which individually satisfies either
definition of a small business in para-
graphs (b)(1) and (b)(2) of this section.

(c) Rural telephone company. A rural
telephone company means a local ex-
change carrier operating entity to the
extent that such entity—

(1) Provides common carrier service
to any local exchange carrier study
area that does not include either—

(i) Any incorporated place of 10,000
inhabitants or more, or any part there-
of, based on the most recently avail-
able population statistics of the Bu-
reau of the Census; or

(i) Any territory, incorporated or
unincorporated, included in an urban-
ized area, as defined by the Bureau of
the Census, as of August 10, 1993;

(2) Provides telephone exchange serv-
ice, including exchange access, to fewer
than 50,000 access lines;

(3) Provides telephone exchange serv-
ice to any local exchange carrier study
area with fewer than 100,000 access
lines; or

(4) Has less than 15 per cent of its ac-
cess lines in communities of more than
50,000 on the date of enactment of the
Telecommunications Act of 1996.

(d) Gross Revenues. Gross revenues
shall mean all income received by an
entity, whether earned or passive, be-
fore any deductions are made for costs
of doing business (e.g., cost of goods
sold), as evidenced by audited quar-
terly financial statements for the rel-
evant number of calendar years preced-
ing January 1, 1996, or, if audited finan-
cial statements were not prepared on a
calendar-year basis, of the most re-
cently completed fiscal years preceding
the filing of the applicant’s short-form
application (Form 175). For applica-
tions filed after December 31, 1995,
gross revenues shall be evidenced by
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audited financial statements for the
preceding relevant number of calendar
or fiscal years. If an entity was not in
existence for all or part of the relevant
period, gross revenues shall be evi-
denced by the audited financial state-
ments of the entity’s predecessor-in-in-
terest or, if there is no identifiable
predecessor-in-interest, unaudited fi-
nancial statements certified by the ap-
plicant as accurate.

(e) Affiliate. (1) Basis for affiliation. An
individual or entity is an affiliate of an
applicant or of a person holding an at-
tributable interest in an applicant
(both referred to herein as ‘“‘the appli-
cant”’) if such individual or entity:

(i) Directly or indirectly controls or
has the power to control the applicant,
or

(ii) Is directly or indirectly con-
trolled by the applicant, or

(iii) Is directly or indirectly con-
trolled by a third party or parties that
also controls or has the power to con-
trol the applicant, or

(iv) Has an ‘“identity of interest”
with the applicant.

(2) Nature of control in determining af-
filiation.

(i) Every business concern is consid-
ered to have one or more parties who
directly or indirectly control or have
the power to control it. Control may be
affirmative or negative and it is imma-
terial whether it is exercised so long as
the power to control exists.

Example for paragraph (e)(2)(i). An applicant
owning 50 percent of the voting stock of an-
other concern would have negative power to
control such concern since such party can
block any action of the other stockholders.
Also, the bylaws of a corporation may per-
mit a stockholder with less than 50 percent
of the voting to block any actions taken by
the other stockholders in the other entity.
Affiliation exists when the applicant has the
power to control a concern while at the same
time another person, or persons, are in con-
trol of the concern at the will of the party or
parties with the power of control.

(if) Control can arise through stock
ownership; occupancy of director, offi-
cer or key employee positions; contrac-
tual or other business relations; or
combinations of these and other fac-
tors. A key employee is an employee
who, because of his/her position in the
concern, has a critical influence in or
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substantive control over the operations
or management of the concern.

(iii) Control can arise through man-
agement positions where a concern’s
voting stock is so widely distributed
that no effective control can be estab-
lished.

Example for paragraph (e)(2)(iii). In a cor-
poration where the officers and directors
own various size blocks of stock totaling 40
percent of the corporation’s voting stock,
but no officer or director has a block suffi-
cient to give him or her control or the power
to control and the remaining 60 percent is
widely distributed with no individual stock-
holder having a stock interest greater than
10 percent, management has the power to
control. If persons with such management
control of the other entity are persons with
attributable interests in the applicant, the
other entity will be deemed an affiliate of
the applicant.

(3) Identity of interest between and
among persons. Affiliation can arise be-
tween or among two or more persons
with an identity of interest, such as
members of the same family or persons
with common investments. In deter-
mining if the applicant controls or is
controlled by a concern, persons with
an identity of interest will be treated
as though they were one person.

Example 1. Two shareholders in Corpora-
tion Y each have attributable interests in
the same application. While neither share-
holder has enough shares to individually
control Corporation Y, together they have
the power to control Corporation Y. The two
shareholders with these common invest-
ments (or identity of interest) are treated as
though they are one person and Corporation
Y would be deemed an affiliate of the appli-
cant.

Example 2. One shareholder in Corporation
Y, shareholder A, has an attributable inter-
est in a SMR application. Another share-
holder in Corporation Y, shareholder B, has
a nonattributable interest in the same SMR
application. While neither shareholder has
enough shares to individually control Cor-
poration Y, together they have the power to
control Corporation Y. Through the common
investment of shareholders A and B in the
SMR application, Corporation Y would still
be deemed an affiliate of the applicant.

(i) Spousal affiliation. Both spouses
are deemed to own or control or have
the power to control interests owned or
controlled by either of them, unless
they are subject to a legal separation
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recognized by a court of competent ju-
risdiction in the United States.

(if) Kinship affiliation. Immediate
family members will be presumed to
own or control or have the power to
control interests owned or controlled
by other immediate family members.
In this context “‘immediate family
member’”’ means father, mother, hus-
band, wife, son, daughter, brother, sis-
ter, father- or mother-in-law, son- or
daughter-in-law, brother- or sister-in-
law, step-father, or -mother, step-
brother, or -sister, step-son, or -daugh-
ter, half brother or sister. This pre-
sumption may be rebutted by showing
that

(A) The family members are es-
tranged,

(B) The family ties are remote, or

(C) The family members are not
closely involved with each other in
business matters.

Example for paragraph (e)(3)(ii). A owns a
controlling interest in Corporation X. A’s
sister-in-law, B, has an attributable interest
in an SMR application. Because A and B
have a presumptive kinship affiliation, A’s
interest in Corporation X is attributable to
B, and thus to the applicant, unless B rebuts
the presumption with the necessary showing.

(4) Affiliation through stock ownership.
(i) An applicant is presumed to control
or have the power to control a concern
if he or she owns or controls or has the
power to control 50 percent or more of
its voting stock.

(ii) An applicant is presumed to con-
trol or have the power to control a con-
cern even though he or she owns, con-
trols or has the power to control less
than 50 percent of the concern’s voting
stock, if the block of stock he or she
owns, controls or has the power to con-
trol is large as compared with any
other outstanding block of stock.

(iii) If two or more persons each
owns, controls or has the power to con-
trol less than 50 percent of the voting
stock of a concern, such minority hold-
ings are equal or approximately equal
in size, and the aggregate of these mi-
nority holdings is large as compared
with any other stock holding, the pre-
sumption arises that each one of these
persons individually controls or has
the power to control the concern; how-
ever, such presumption may be rebut-
ted by a showing that such control or
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power to control, in fact, does not
exist.

(5) Affiliation arising under stock op-
tions, convertible debentures, and agree-
ments to merge. Stock options, convert-
ible debentures, and agreements to
merge (including agreements in prin-
ciple) are generally considered to have
a present effect on the power to control
the concern. Therefore, in making a
size determination, such options, de-
bentures, and agreements will gen-
erally be treated as though the rights
held thereunder had been exercised.
However, neither an affiliate nor an ap-
plicant can use such options and deben-
tures to appear to terminate its con-
trol over another concern before it ac-
tually does so.

Example 1 for paragraph (e)(5). If company B
holds an option to purchase a controlling in-
terest in company A, who holds an attrib-
utable interest in an SMR application, the
situation is treated as though company B
had exercised its rights and had become
owner of a controlling interest in company
A. The gross revenues of company B must be
taken into account in determining the size of
the applicant.

Example 2 for paragraph (e)(5). If a large
company, BigCo, holds 70% (70 of 100 out-
standing shares) of the voting stock of com-
pany A, who holds an attributable interest in
an SMR application, and gives a third party,
SmallCo, an option to purchase 50 of the 70
shares owned by BigCo, BigCo will be deemed
to be an affiliate of company, and thus the
applicant, until SmallCo actually exercises
its options to purchase such shares. In order
to prevent BigCo from circumventing the in-
tent of the rule which requires such options
to be considered on a fully diluted basis, the
option is not considered to have present ef-
fect in this case.

Example 3 for paragraph (e)(5). If company A
has entered into an agreement to merge with
company B in the future, the situation is
treated as though the merger has taken
place.

(6) Affiliation under voting trusts. (i)
Stock interests held in trust shall be
deemed controlled by any person who
holds or shares the power to vote such
stock, to any person who has the sole
power to sell such stock, and to any
person who has the right to revoke the
trust at will or to replace the trustee
at will.

(i) If a trustee has a familial, per-
sonal or extra-trust business relation-
ship to the grantor or the beneficiary,
the stock interests held in trust will be
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deemed controlled by the grantor or
beneficiary, as appropriate.

(iii) If the primary purpose of a vot-
ing trust, or similar agreement, is to
separate voting power from beneficial
ownership of voting stock for the pur-
pose of shifting control of or the power
to control a concern in order that such
concern or another concern may meet
the Commission’s size standards, such
voting trust shall not be considered
valid for this purpose regardless of
whether it is or is not recognized with-
in the appropriate jurisdiction.

(7) Affiliation through common manage-
ment. Affiliation generally arises where
officers, directors, or key employees
serve as the majority or otherwise as
the controlling element of the board of
directors and/or the management of an-
other entity.

(8) Affiliation through common facili-
ties. Affiliation generally arises where
one concern shares office space and/or
employees and/or other facilities with
another concern, particularly where
such concerns are in the same or relat-
ed industry or field of operations, or
where such concerns were formerly af-
filiated, and through these sharing ar-
rangements one concern has control, or
potential control, of the other concern.

(9) Affiliation through contractual rela-
tionships. Affiliation generally arises
where one concern is dependent upon
another concern for contracts and busi-
ness to such a degree that one concern
has control, or potential control, of the
other concern.

(10) Affiliation under joint venture ar-
rangements. (i) A joint venture for size
determination purposes is an associa-
tion of concerns and/or individuals,
with interests in any degree or propor-
tion, formed by contract, express or
implied, to engage in and carry out a
single, specific business venture for
joint profit for which purpose they
combine their efforts, property, money,
skill and knowledge, but not on a con-
tinuing or permanent basis for con-
ducting business generally. The deter-
mination whether an entity is a joint
venture is based upon the facts of the
business operation, regardless of how
the business operation may be des-
ignated by the parties involved. An
agreement to share profits/losses pro-
portionate to each party’s contribution
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to the business operation is a signifi-
cant factor in determining whether the
business option is a joint venture.

(i) The parties to a joint venture are
considered to be affiliated with each
other.

(11) Exclusion from affiliation coverage.
For purposes of this section, Indian
tribes or Alaska Regional or Village
Corporations organized pursuant to the
Alaska Native Claims Settlement Act
(43 U.S.C. 1601 et seq.), or entities owned
and controlled by such tribes or cor-
porations, are not considered affiliates
of an applicant (or licensee) that is
owned and controlled by such tribes,
corporations or entities, and that oth-

§101.1209

erwise complies with the requirements
of this section, except that gross reve-
nues derived from gaming activities
conducted by affiliated entities pursu-
ant to the Indian Gaming Regulatory
Act (25 U.S.C. 2701 et seq.) will be count-
ed in determining such applicant’s (or
licensee’s) compliance with the finan-
cial requirements of this section, un-
less such applicant establishes that it
will not receive a substantial unfair
competitive advantage because signifi-
cant legal constraints restrict the ap-
plicant’s ability to access such gross
revenues.

[63 FR 6106, Feb. 6, 1998; 63 FR 10781, Mar. 5,
1998]
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