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By the Deputy Chief, International Bureau:

I. Introduction


1.
In this Order, we deny an Emergency Motion for Stay (Stay Motion) filed on October 4, 1999, by David E. Hoxeng (Hoxeng) in the above-captioned proceeding.  The Stay Motion requested that the International Bureau (Bureau) stay the effectiveness of its Memorandum Opinion and Order released on August 9, 1999
 in which the Bureau granted AT&T Corporation’s (AT&T) application to discontinue provision of AT&T’s High Seas radio telephone service (High Seas Service) and to close the three public coast radio stations (KMI, WOM and WOO) AT&T uses to offer the service.
 
II. Background
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On December 29, 1998, AT&T filed an application under Section 63.71 of the Commission’s rules, seeking authorization to discontinue its offering of High Seas Service and to close the three public coast radio stations it uses to offer the service.  The Bureau placed the application on public notice on January 22, 1999.  In response to the public notice, 25 users of High Seas Service and one employee of AT&T filed informal comments opposing grant of AT&T’s application.  Additionally, two users filed formal oppositions.


3.
On August 6, 1999, the Bureau issued its Order granting AT&T’s application to discontinue the High Seas Service as of October 8, 1999.  The Bureau balanced the financial burden that would be imposed upon AT&T by continuing to offer the service with the needs of the users of the discontinued service, including the availability of alternative services, and concluded that the public convenience and necessity would not be adversely effected by discontinuance of the service.
  The Bureau based its decision predominantly on three factors.  First, we concluded that the customer base for High Seas Service was relatively small and shrinking and that AT&T was losing $5 million annually on its provision of High Seas Service.
  Second, we concluded that there were multiple reasonable alternatives to High Seas Service including satellite based radio telephone services such as AT&T’s INMARSAT satellite based SeaCall service and Iridium’s low earth orbit satellite based mobile telephone service.
  We also found that High Seas Service users could obtain similar, though not identical, high frequency (HF) maritime radio services from alternative service providers.
  Third, we concluded that discontinuance of AT&T’s High Seas Service would not likely have a significant negative impact upon safety at sea.


4.
On September 8, 1999, two parties, including Hoxeng, filed timely petitions for reconsideration of the Bureau’s Order.  On September 12, 1999, AT&T filed an Opposition to Petitions to Reconsideration.  Hoxeng filed a late-filed Reply on October 7, 1999.   


5.
On October 4, 1999, Hoxeng filed the Stay Motion at issue.  On October 7, 1999, AT&T filed an Opposition to Emergency Motion for Stay (Opposition to Stay Motion).  On October 8, 1999, Hoxeng filed a Reply to Opposition to Emergency Motion for Stay.

III. Discussion


6.
The Commission determines whether to grant the extraordinary remedy of stay of an order under well settled principles.  To support a stay, a requester must demonstrate that: (1) the requester is likely to prevail on the merits; (2) the requester will suffer irreparable harm if a stay is not granted; (3) other interested parties will not be harmed if the stay is granted; and (4) the public interest favors granting a stay.
 We conclude that Hoxeng has not met this high burden.


7.
First, Hoxeng has not convinced us of his likelihood of success on the merits.  In general, Hoxeng relies on arguments already considered, and addressed, by the Bureau.  Hoxeng states that AT&T has failed to provide credible record evidence showing that AT&T is suffering severe economic harm.


8.
AT&T previously stated that it had experienced a negative Earnings Before Interest and Taxes of approximately $5 million for High Seas Service in 1998 and that AT&T projected a loss in 1999 in excess of 1998 levels.
  In its Opposition to Stay Motion, AT&T has provided an Allocated Income Statement for 1998 and 1999 that more specifically demonstrates a loss in Earnings Before Interest and Taxes for 1998 of approximately $5 million.
  AT&T has also said that it would need to make an additional $5 million investment to make the High Seas Service Y2K compliant.


9.
AT&T has provided sufficiently detailed information for us to conclude that AT&T will be unduly financially burdened if AT&T is required to continue providing High Seas Service.  We note that under section 1.52 of the Commission’s rules, the signature of an applicant, or its lawyer, on a pleading constitutes its verification that the matters asserted in it are true.
  Hoxeng has not provided us with any reason to believe that AT&T has been untruthful in asserting that it is losing $5 million annually on High Seas Service.


10.
In his Stay Motion, Hoxeng also argues that his additional study and investigation reveals that alternative HF radio service providers will be wholly unable to provide reliable HF radio service to significant regions currently served by AT&T.
 Thus, he contends that alternative HF service will not be universally available to the public.
  In support of this statement, Hoxeng provides three case analyses of hypothetical ships in the north Pacific, which, according to Hoxeng, would not be able to reliably reach any of the alternative providers of HF radio service.
  According to Hoxeng, these three case examples are based on a computer generated analysis, using the National Telecommunications and Information Administration’s VOACAP program, of the transmitter power of 150 watt radios operating at 4, 8, 12, and 16 MHz.


11.
AT&T argues that Hoxeng has not presented any additional facts that would support a change in the conclusion that there are viable alternative HF Service providers and other types of providers to adequately service former AT&T customers.
  In particular AT&T notes the ever decreasing number of calls being received over High Seas Service as evidence that former users have found viable alternatives.
  Exhibit A to AT&T’s Opposition reveals that AT&T is currently receiving on average only 4 calls per day.
  AT&T also notes that the Bureau found not only that there are alternative HF providers, but that there are other services such as cellular telephone, service, VHF service, and global satellite telephone service to which customers can subscribe.


12.
We are not persuaded by Hoxeng’s case studies that Hoxeng has a substantial likelihood of success on the merits.  Our finding in the Order that reasonable alternatives to AT&T’s High Seas Service was based on the totality of alternative services available, including INMARSAT and Iridium satellite systems, not just alternative HF radio providers.
  We note that each of the locations identified by Hoxeng, including those in the Bering Sea, would be covered by one or more currently operating satellite based communications systems.  Accordingly, even if Hoxeng is correct that ships in the locations described might have difficulty reaching an alternative HF provider, that fact alone is not necessarily sufficient to persuade us to reconsider our previous finding that reasonable alternative to High Seas Service are available.


13.
Moreover, Hoxeng’s analysis is contradicted by statements in the record made by Telstra, one of the alternative providers of HF radio services.  Under its description of coverage, Telstra states that “[w]e communicate regularly with American fishing vessels located in the Bering Straits, Alaskan coast . . . etc.”
  Accordingly, we have reason to doubt the reliability of Hoxeng’s assertion that alternative HF radio providers will be wholly unable to provide reliable alternative HF service to significant regions currently served by AT&T.  We note also that we carefully considered propagation problems affecting HF radio broadcasting such as interference and atmospheric conditions, the locations of the alternative HF radio service providers and their respective coverage areas in reaching our decision in the Order.  Accordingly, Hoxeng’s additional analysis contained in the Stay Motion does not convince us that he is likely to succeed on the merits on reconsideration.


14.
Second, Hoxeng has not persuaded us that he will be irreparably harmed absent a stay.  In his Stay Motion, Hoxeng did not provide any evidence of the nature or extent of any personal, irreparable harm that would become him absent a stay.  Instead, Hoxeng states that the public would be irreparably harmed in that mariners who utilize the HF High Seas services on both a regular and infrequent basis will experience immediate gaps in coverage and may be unable to communicate with shore.
  Hoxeng also claims that certain vessels will be unable to communicate in the case of an emergency.


15.
These statements are insufficient to show that Hoxeng, or the public, will be irreparably harmed.  We have already extensively considered both of these arguments and determined in the Order that the public will not be harmed by discontinuance of High Seas Service.
  We noted that mariners in the coastal waters of the United States can use alternative services such as American Mobile Satellite Corporation service, Iridium global satellite telephone service, INMARSAT based services, and even cellular telephone services to obtain radio voice telephony.
  In international waters, INMARSAT and Iridium will provide radio based voice telephony virtually anywhere on earth.  If the public finds possible gaps in coverage from alternative HF radio service providers, they are free to select other services for their maritime radio telephone needs.


16.
With respect to maritime safety, we determined in the Order that discontinuance of AT&T’s High Seas Service would not likely have a significant negative impact on safety at sea.
  In particular we noted that commercial HF radio service is not now, and has never been, intended to serve a maritime safety purpose.
  Hoxeng has not presented anything in the Stay Motion that would lead us to alter this conclusion. 


17.
Third, Hoxeng has failed to demonstrate that AT&T will not be harmed by a stay. Hoxeng claims that AT&T should bear the burden of demonstrating that it would suffer economic harm as a result of a stay and to demonstrate that it has taken all available steps to mitigate any such economic

harm.
  Hoxeng also claims that AT&T has failed to demonstrate even past economic losses to justify discontinuing the service.


18.
In the context of a stay request, it is Hoxeng who has the burden of proving that AT&T will not be harmed by a stay.  AT&T does not bear the burden of proving that it will be harmed.  AT&T has provided us with sufficient information, as described above, for us to conclude that AT&T will be financially harmed if a stay is granted.  Hoxeng has not provided us with any reason to question AT&T’s showing.  Hoxeng has not met his burden.


19.
Last, Hoxeng has not demonstrated that a stay is in the public interest.  Hoxeng makes no showing on this point beyond the arguments addressed, and found insufficient, above.  Thus, we conclude that Hoxeng has failed to satisfy the requirements for a stay of the Bureau’s Order in this proceeding.

IV.  Ordering Clauses


20.
Accordingly, for the reasons set forth above IT IS ORDERED that the Emergency Petition for Stay filed by David E. Hoxeng on October 4, 1999, is DENIED.


21.
This action is taken pursuant to authority delegated by Section 0.261 of the Commission’s rules.
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�	Application for Authority under Section 214 of the Communications Act, as amended, to Discontinue the Offering of High Seas Service and to Close its Three Radio Coast Stations (KMI, WOM and WOO), Memorandum Opinion and Order, DA 99-1567 (Int’l Bureau, rel. Aug. 9, 1999) (Order). 





� 	In the Order, we authorized AT&T to discontinue High Seas Service on October 8, 1999. On October 8, 1999, AT&T filed a letter with the Commission advising the Commission that AT&T would voluntarily adjust the date on which it would discontinue High Seas Service from October 8, 1999, to October 15, 1999, which, notwithstanding the late date of the Stay Motion, has permitted us to consider, prior to discontinuance, the pleadings filed by both parties.  See Letter from Kathryn Schatz Koles, Division Counsel, AT&T to Magalie Roman Salas, Secretary, FCC, dated October 8, 1999.


� 	Order at ¶ 19.





� 	Id. at ¶ 8.





� 	Id. at ¶¶ 9-11.





� 	Id. at ¶¶ 12-14.





� 	Id. at ¶ 17.





� 	Section 1.45(d) of the Commission’s rules provides that “[r]eplies to oppositions [to a request for stay] should not be filed and will not be considered.”  47 C.F.R. § 1.45(d).  Accordingly, we have not considered any arguments presented in this pleading. 





� 	Virginia Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958).





� 	Stay Motion at 6.





� 	See Order at ¶ 6 citing Letter from Douglas W. Schoenberger, Government Affairs Director, AT&T, to Magalie Roman Salas, Secretary, FCC, dated August 4, 1999.





� 	AT&T Opposition to Stay Motion at Exhibit C.





� 	Id. at 5.





� 	47 C.F.R. § 1.52.  Accordingly, by filing financial information as part of its signed pleadings, AT&T has certified to the truthfulness of its assertions, subject to the strict penalties in Section 1.24 of our rules, 47 C.F.R. § 1.24, and Section 502 of the Communications Act, 47 U.S.C. § 502.





� 	Stay Motion at 2.





� 	Id. at 6.





� 	Id. at 5, Attachments 1-3.





� 	Id. at 4, n.3.





� 	AT&T Opposition to Stay Motion at 3.





� 	Id.





� 	Id. at Exhibit A.





� 	Id. at 4.





� 	Order at ¶¶ 8-16.





� 	AT&T Opposition to Stay Motion, Exhibit B at 9.





� 	Stay Motion at 7.





� 	Id.





� 	Order at ¶ 16.





� 	Id.





� 	Id. at ¶ 17.





� 	Id.





� 	Stay Motion at 8.





� 	Id.





� 	47 C.F.R. § 0.261(a)(10).
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