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By rie Coynrssion: CoanrssioNen JoIINs0N CONCURRING IN THE
\I"'\T LY ( OATAISRIONTR {'F,II') ABSEXNT.

1. The Conmnlssion has before it a request of the National Asso-

tation of Droadeasters (NAB) filed September 8, 1971 i accordance
W}th Section 1.2 of the Ilules for a I)evlnrntm-y Ruling “concerning
accepiable modes of station operation in the foreign language pro-
CTUMINY e,

2. NAB seels clarification of the Commission’s policles regarding
lieensee kmowledge of and control over forelen language program-
ming inn hehit of the (m“miasmn Tublic \otlvo of March 30, 1%;,
9 RR ed, 1u01, the Commission's rulings in various iy idual en
and particularly, the language of the Tlearving Exanminer in his Imtml
D(’ukmn i Crons Lmerica Broadeasting Corp.. 33 FCC 2d 606 (1970).

. In the eited Public Notice we cautioned licensees to maintain
rld{ quate controls over foreign language ;nnﬂmlnnlinw pointing out
that in order to exercise such 10@])0‘1511)111&' the licensee must have
knowledee of the content of such broadeasts, We pointed out that
certain procedures then being followed by some licensees were, i and
of themselves, inadequate: e, pmnuttmn “only persons of estab-
lished reputation for mdoment and integrity to use thelr facilities;
requiring subnission in advance of I‘H“]hh translations of copies
of commercial announcements gsed in such progras: making re-
(01dmos of all such broadeasts and retaining them “for future vefer-
ence!’ “ e stated further that,

Licensee responsibility requires that invernal procedures be established and
maintained to insure sufficient familiarity with the foreign lapguages to know
what iz Leing broadeast and shether it eenforms to fhe station’s policies and
to requirements of the Commission’s riles,

Faiture of licensees to establixh and maintain sueh eontrol over foreign lan-
cuage programming will raise serious guestions ax to schether the station's
operation serves the public interest, convenience and necessity.

4, NAB (’Olltla‘:f% this general language with a passage from the
Hearing Examiner's s Initial Decision in Zrans America, supra, at p.
620

In particular, there mnst be asgurance that the licensee will exercise real
enntrol over the foreigh language programs which are broadceast over ifs fa-
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Qilities. This contrel must encompass a sy=tematie and regular pre-andit of all
Torelgn language programs by a paid emnlovee of the stufion who has demon-
strated capability to understand the language involved,

NAD states that,

Several broadeast licensees have demonstrated to NAB that striet complinnce
with the FCC directive specified in the Trans Lmerica case effectively precindes
continued broadeast of their foreign language progrimming and denies serviee
to a significant segmnent of their audience which forks to fhis programming
as their only real souree of hroadeast service. Yer, judeed by a general standard
of licengee responsibility for. and control over, programuming, these licensees in
the past have made meore than sernpulons offorts to insure that their broad-
casts in foreign languages are consistent with the public interest.

NAB does not deny “the clear responsibility of all licensees to main-
tain eontrol over their programmine.” hut it helleves that “licensees
fully aware andor fully reminded of their duty with respect to spe-
cific subjects of programming are, in turm, fully capable on their cwn
of establishing the appropriate and effective internal procedures de-
manded.” NAB asserts that the propriety of the “self-determination™
approacl: was recognized by the Commission itself in its Report and
COrder in Docket No. 18028, terminating a rule-making proceeding
regarding telephone nterview programs,

5. Petitioner contends that “several of the controls which the Com-
mission has spelled out ave really no controls at all; Heensees ave thus
bound to implement o set of awkward and costly procedures which in
fact stili don’t create any greater protection against programming
preblems.” It asks what insurance there 1s that a person paid to mon-
itor a foreign langnage program is any more or less trostwoerthy than
the individual presenting the program, and states that “a thorongh
background clieck on a partieular performer ov announcer and a de-
termination ot his reliability is worth more than a voutine hiring of
someone who simply speaks the langiage in question™ and that “This
1s ail the more true when the performer or anuneuncer is a padd station
employee himself.” NADB further states that the problem of prosram
content “1s evidenced more frequently in Engligh pregramming than
in programuming presented in a foreign language.” Accordingly. NAB
helieves “the Clommission should relegate the matter of contral over
foreign language programming to the same general status of the well
established treatment licensees are cxpected to give all program-
ming . . .7

6. Specifically. NAB objects to a requirement that all foreign lan-
cuage programming be monitored or pre-andited by a paid emplovee
with a demonstrated capability to wnderstand ihe Innguage involved.
Tt behieves “stations should be permitted to use thelr own regular
emplovees in foreion Ianguage programming without the need for
additional monitors” When a foreion languace progiam is presented
by a non-emnloves. NAB asserts use of o oinonitor showld not be re-
quired (1} “where a thorongh hackgronnd check of the performing
individual (s) has been andertaken. (2) the station is satisbied with lis
judement and integrity and has apprised the person of the station’s
policies and the TOC requirements and {3) has received from the per-
tformer a certification that his presentation contains no improper ma-
terial.”™ If a backeround checl is not possible or the FCC will not ac-
cept the above-proposed arrangement, NAB states that “a station
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should be permitted to use as a monitor any individual with a demon-
strated capability to understand the language involved, whether he be
a paid employee or not, so long as he is of known good character, has
been apprised of the st ation’s policies and the lequuements of the
Commuission’s ruies, and certifies as to the propriety of the foreign
language broadeast which he has monitored.” NAB concludes that,

Overall, a relaxation of the apparcnt Comunission policy on foreign language
programming contrel would return to the air a needed and highly valuable type
of program matier upon swhich so many individuals newly arrived to this country
depend.

DISCTUSIION

. We agree that a clar Lﬁcmﬂon of our policies in this aren iz desira-
blo. in view of the apparent (and perhaps nnderstandable) confusion
among some licensees as to tl*eil responsibilities, and of some of the
arguments set forth in NAB’s petition—most particadarly that as the
result of =some licensees’ under btdll(l.lllf_’ of our requuirements, bhroadeast
service fo persous unfamiliar with the English Ianguage hag been
seriously enrtailed. It should be noted init mllv that we hiave never held
or implied that foreion-language programming should be denied when
a demonsirvable need for it exists. Thuz, the Review Board in La Ficsia
Broadeasting (o, 6 FCC 2d 65 (1965), found In a comparative pre-
ceecing that an applicant which proposed to broadeast all-¥panish-
language programming was entitled to a preference in satisfying
demonstrated needs over another w hlL‘ll proposed only part- “‘p“llush—
Innguage programming, o the basis of a showing of ml unfilled need
for bp(mhh Ianguage prog 1‘1‘[1111111‘10 AMoreover, as set fortl in our
Programming Polis vy Statement, 23 Fed, Reg. T201, 7295, one of the
major ele smients usually necessary to meet the needs of the (‘Ollll'lll‘llf\' 18
“Service to Minority Groups,” and from the carliest days of regula-
tion the FRC and the FCC lm*o conumended broadeasters for foreign
language programming designed to serve the needs of minority groups
in their commmunities. Joknson-Kennody Rodio CQor (\VJhb),
Docket No. 1156, affivmed sub nom F.12.0. v. Nelson Bros. Co.. 289 T.8.
OGf‘. 270-T1 (10”“) United States Eroadcasting Corp., 2 FCC 208,

933 (1935).

8. The desirability of foreign-language program service does not,
how ever, relieve the broadeaster of his Iespon%lblhtv for his program-
ming, which in turn necessarily depends upon his d,dOpthll of reason-
able procedures for assuring himself that the programming conforms
to hig policies and the requirements of the law. We cannot carve out
in this area a special exception to licensee responsibility, Rather, our
taslk is to set forth policies and to suggest certain procedures for im-
plementation of them which will substantially assure exercise of licens-
ee responsibility, while at the same time seeking to avoid imposition
of unnecessary burdens.

9. We begin by reafiirming the general policy set forth in our Public
Notice, swpra. including our conelusion that certain procedures upon
which some licensces were relving for knowledge of and control over
foreign language programming appeared, in and of themselves, to be
inadequate. For the same reagons, we must reject some of the conten-
tions of the petitioner here: e.g., that a “background check” of a per-
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former would assure licensec control and that letting a performer
monitor his own program woulid be as afficacious as arranging for an-
other party to monitor it. Nor do we agree with NAB that our termina-
tion of the proposed rule making in Doclket No. 189928 is precedent for
the requested relief songht. The proposed rules would not have re-
quired greater Licensee knovwledge of or control over what was being
broadeast in telephone interview prograws: rather, they wonld have
recuired the Ticensee to obtain (but not hroadesst) the nawnies of persons
who ealled in, and to retain such names, as well as recordings of the
programs, for 15 days in order that they mieht be inspeeted or audi-
tioned by “interested parties,” e.g., persons attacked by anonvymons
callers.

10. Although we reaffirm our poliey statement of 1967, we believe
m hght of NAD3s petition and namerous inguiries the Commission
itself has vecelved as to interpretation of that statement, that amplifi-
cation of it iz in order. First, we disavow any requirement that every
foreien language broadeast be pre-anditioned by a paid. outside moni-
tor. In many cases. such programs are broadeast by regnlar empiovees
of the stations—emplovees who ave familiar with statufory require-
ments and the Commuission’s rules and policies on prooram matters, as
well ag the Heensee’'s own polictes, and who have demonstrared such
knowledge to the licensee as well as their own responsibilicy. This does
not mean, of course, that the licensee can disclaim responsibility for
the content of such broadeasts by cmplovees any more than he ean
dizelanim  responsibility  for violations by his English-langusge
anuonunneers,

11. Moreover. we think that. 2o long as the licensee recognizes his
responsibility for overall adherence to the statwtes, rules and Coni-
mission policies, and has fully tamiliarized these nsing his facilities
with them and station policies. the Ticensee eould conelide that fie neerd
not engage an outside monitor to listen to and report on every broad-
cast by a non-employvee in a language with which no emplovee of the
licensee is familiar.t Tnless the Heensce has veasou to suspect that the
not-emplovee 1s violating the reqriirements of the leensee and the Com-
mission, he mav. for example. arrange for an outside monitor to lisren
to, and report to the licensee on such hroadensts on a spot hasis, choos-
ing broadeasts at random—-{or example, one or more broadeastz a week
of 1 daily program and one or more a month of a weekly program. It
ig, of course. assumied that the outside monitor has been made familiar
with the licensees policies and the Commission’s requirements with
respeet to programming: e.g., obseenity, personal attacks. the fairness
doctrine, broadeast of falze or misleading advertising, lottery informa-
tion. fraudilent schemes, equal oppoertunities for political candidates,
the Jicensee's limitations on fatal commercial eontent. spongorship iden-
tification. On the other hand, a licensee could reagsonably conclude that
more stringent precautions are requirved to carry out his public trust.

12, As for NAB's contention that there 1s ne assurance that a person
paid fo monitor a program is any more trustworthy than the indi-
vidual presenting the program, we believe it is obvious that a third

1If anv responsible employvee of the Heenszee understands the langoage and monitors
the programs of non-employees, there obviouxly is no need to engage outside monitors.
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party, independent of the performer and responsible only to the
Hcensee, 18 likely to be & more reliable source of information regarding
violations than the performer himself. Many foreign-language pro-
orams are broadeast Ly independent time- brokers. who buT time in
biocks from the station. sell their own advertising. and produce their
own programs, Thus. there may be a basic conflict of interest between
the time-broker’s tendeney to increase his income by accepting faise
or mhleﬂ.dmn commercials, for example. and his duty to observe the
Commission’s and the licensec’s policies. Similarly. the ‘Commission has
dizeovered over the vears many instances in whicl time-hrokers were
devoring more of their broadeast time to commercials than the li-
censee's policy ])leltted. also. mestances in which brokers have sold
time to competing political eandidates at different rates. or at higher
than regular (*onlnlercial rates, in violation of the statute and the
Coanmission’s rules, Thus. mere reliance on a foreign-language broad-
caster who is not a siation emplovee to report his own violations to the
Heensee obviously would not be likely to assure licensce exercize of liis
respons=ibilities.
130 AT also apparently objects to a condition that outside moni-
tors be patd. We will not Jay down a flat requirement that the monitors
be paid. but it has heen our experience In many cases that where
monitors are not paid by the lcensee they do not regularly monitor
and report on the programs: in fact, in most cases coming to our
arfertion, the device of mmpaid. volu itary menitors has proved to be
o ghun, We do not rale, however. that there may not be circumsiances
in which an nnpaid monitor would serve as efficiently and respon-
sib]v as one who I8 paid. We merely point out that it 1s the licensee’s
nmgnndnili*v to assuve that his and the Commission’s requirements

e nml})]l(‘l with in his ],.onmumunw and that i vnpaia menitors
ave nsed. the Ticensee should take special precantions to assure himself
that Lis purpose in engREing a monitor is being fulfilied.

1+ Tn the foregoing 1)‘11aﬂmpln%. we lhave sugoested some guide-
Tines {or the licensee, and have tried to make clear that althougl: some
procedreres have proven madequate for that purpose, we de not intend
to Iav down any rigid tormuls for achicvement of it. It is clesr that
a Heensee cannot insure operation in the nublic interest unless he has
a familiavity with the content of hus plool ams: for example, ‘:e can-
net provide suitable access to ideas, opinions and information of pnhhc
imnortanee if he has no such familiavity, nor can he comply with the
fairnesz dostrine. personal attack 1‘11195. or any of the other require-
ments of the statute or the Co ]111)11%%1()11 ‘s 11110-1 and policies. IHowever,
as we stated in Wolfe Broadeasting Corp., 32 FCC 2d T61, T63 (1971) :

['Wle believe it would he administratively lmpessible to defermine for each
Jirensee who presents foreign language programming, whether or not the internal
procedures he has implemented to exercise proper contrel are “required,” un-
necessarily stringeni. or “reasonable” in light of all fhe factors involved. Cer-
fnitdy the individual Heensee is in a far better posxition than we to assess his
problems and requirements in this area, Again, we state that, absent substantial
extrinsic evidence of infentional abuse, our only legitimafe concern con he
whether the procedures foljowed allow a broadcaster to maintain sufficient con-
trol nver his programming.

. Thus, while again reminding licensees of their responsibility in

tlns matter and pomtmo out some methods of exercising this respon-
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sibility which have in our experience proved effective and others which
have proved inefective, we still leave to the licensee the determination
of what particular procedures are in his case necessary to the exercise
of proper control over programming.

16. Accordingly, the request of the National Association of Broad-
casters 1s to the extent reflected above GRANTED and. in certain
respects, as also indicated above, is DENIED.

Frorral Coarruwicatiows Connrrssion.
Bex ¥. WarpLr, Secretary.
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