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1. On March 22, 1978 the Commission issued a Notice of Inquiry
concerning its poliey in enforcing Section 312(a)(7) of the Communica-
tions Act.* That Section provides that:

(a) The Commission may revoke any station license or construc-
tion permit—
* * *

(7Y For willful or repeated failure to afford reasonable access
to or to permit the purchase of reasonable amounts of
time for the use of a broadcasting station by a legally
qualified candidate for Federal elective office on behalf of
his candidacy.

Since the passage of Section 312(a)(7) as part of the Federal Election
Campaign Act of 1971, the Commission’s policy has generally been to
defer to the reasonable, good faith judgment of licensees as to what
constitutes “reasonable access” under all the circumstances present in
a particular case. The Commission desired, through its inquiry into this
area, to learn whether that policy was proving manageable and equita-

* 43 Fed. Reg. 12,938. Released March 28, 1978. Comments were due May 1, 1978, An extension was
granted to May 15, 1978. Reply comments were due May 15, 1978. An extension was granted to May
30, 1978.
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ble for candidates and licensees or whether additional rules or guide-
lines would be advisable.!

I. General Comments

2. The majority of parties submitting comments on the Notice of
Inquiry recommended that the Commission not promulgate specific
rules concerning what constitutes “reasonable access” under Section
312(a)(7). Many believed that such rules would be impractical in light
of the diversity of circumstances with which each licensee is faceq
during an election period including (1) the number of Federal offices in
contention; (2) the number of candidates vying for these offices; (3) the
number of state and local offices of importance and interest; (4) differ-
ing requests from Federal candidates for access; and (5) the amount of
broadeast time available. ABC and KAZY suggested that specific ruleg
yvould eliminate the flexibility now enjoyed by candidates and licensees
in “customizing” access to best suit particular Federal races. Other
parties commented that a licensee familiar with all of the circum-
stances in the community would be the one most able to determine
what constituted “reasonable access” in a particular case. The RNC
objected to the establishment of specific rule under Section 312(a)(7)
because “licensees will be encouraged to treat the rules requirements
as a maximum as well as a minimum.” Many suggested that such rules
would be burdensome for licensees to apply and for the Commission to
enforce.

3. A few of the parties commenting suggested that the promulgation
of rules in this area was either improper or illegal. CBS stated that the
Commission “is not required by statute * to adopt implementing rules
or guidelines,” and to do so would “constitute an unwarranted govern-
mental intrusion upon content and scheduling judgments of broadecast-
ers.” Boston Broadeasters contended that the form which any rules in
this area would take “would be so specific as to dictate the format,
duration, number of exposures, etc. of the political broadcasts which
licensee would be required to present.” It alleged that such an intru-
sion into “selection or presentation of specific programming” would be
“constitutionally and statutorily prohibited.” MDCD disputed whether
the Commission possesses the authority to promulgate rules under
Section 312(a)(7). It asserted that the Commission “can act in no
greater capacity than that of an overseer under authorization and pow-
ers given under the Communications Act ...” In general, the parties

1The following parties have submitted comments in this proceeding: Southern Tier Educational
Television Assn., Inc. (Southern Tier); Eduard B. Berlin, Esq.; Chapman Television of Tusecaloosa,
Ine.; Educational Broadeasting Corp. (WNET-TV); The Republican National Committee (RNC);
Maryland-District of Columbia-Delaware Broadeasters Assn. (MDCD); Boston Broadeasters, Inc;
Telemundo, Inc.; National Association of Broadcasters (NABY; The National Broadeasting Company,
Inc. (NBC): Southern Broadeasting Co. and United Broadeasting Co. (joint comments) (Southern and
United); National Radic Broadcasters Association (NRBA), Greater Washington Educational Tele-
communications Assn., Ine. (GWETA}); Ohio Educational Television Network Commission (OETNC);
CBS; Public Broadeasting Service (PBS); D.J. Leary of Campaign Media Consultants, Inc,; Robert G.
Gauteaume: Broadeast Licensees including Board of E ducation of Jefferson Co., Ky. (Joint comments)
(WKPC-TV); Broadeast Licensees including KAZY, Denver, Colorado (joint comments) (KAZY),
American Broadeast Companies, Ine. (ABC); Metromedia, Inc.

Reply comments were submitted by Public Broadcasting Service and Blonder-Tougue Laborato-
ries, Inc. (B-T Labs). Also, see para. 56, below, regarding letter from Media Access Project.

2 Gection 312(a}(T) contains no specific Congressional directive concerning the promulgation of
rules. This is in contrast with Section 315 which provides that the “Commission shall preseribe
appropriate rules and regulations to carry out the provisions of [the] section.”
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the Commission to continue to defer to a licensee’s reasonable,
3 £aith judgment under the facts and circumstances present in each
goo jdual case 1 determining what constitutes “reasonable access.”
ind1v NAB, among others, suggested that “the need to accord great
Th%ude to the judgment of the broadcaster as to what constitutes
latl onable access is underscored by the severity of the ultimate pen-
reas for violation of S.ectlon 312(a)(TY’—revocation of license.
alfg gome of the parties’ comments on the Notice did request that the
Cor;lmiSSion give more guuf}‘ance to candidates and licensees concerning
bat will be considered “reasonable” under Section 312(a}(7). D.J.
w ary of Campaign Media Consultants, Inc. suggested that there is a
Lee for “specific guidelines” from the Commission, and that prior to
n;«'e drafting of such guidelines public hearings should be held to “delve
t to what the current practices are of broadcasters in their consider-
1rtti0n of ‘reasonable access,’ and equally important, seek out testimony
arom those . . - vs_/ho deal professionally with Section 312(a)(7) on behalf
f political candidates and their campaigns.”
O ¢ Boston Broadcasters indicated that the Commission should
«yromptly issue a comprehensive ‘primer’ on ‘reasonable access’ to
rovide some certainty in this are_a,” but to “continue to rule, on a case-
by-case basis, on specific complaints involving the ‘reasonable access’
ovision.” X
P"ﬁ‘ Eduard Berlin asserted that the present policy of the Commission
concerning “reasonable access” is uncertain and contradictory. He rec-
ommended that the FCC either:

(1) request Congress to replace this section of the Communica-
tions Act with a separate provision that defines what rights to
access [on] broadcast facilities Congress intends to afford fed-
eral office seekers, or in the alternative, (2) issue regulations
or a “primer” to clarify how the Commission intends to apply
current Section 312(a)(7) in particular situations.

ul‘g
0

7. Southern and United, while urging the Commission to continue to
leave it “to the good faith of the politicians and the broadcast licensees
to work out individual resolutions on a case-by-case basis,” suggested
that the Commission draft intelligible and simple general guidelines in
this area.

8. In contrast, there were those who suggested that the few guide-
lines now provided by the Commission are unnecessary and an intru-
sion into the journalistic prerogatives of the broadcaster. For instance,
PBS urged the Commission to “reduce the importance of the amount
of time a candidate requests” and “defer to licensee determinations as
to how to discharge their obligations under Section 312(a)(7) unless the
plan was so unreasonable as to effectively deny federal candidates the
opportunity to appear on the station and to express their views on the
issues in the campaign.” PBS suggested that the standard to be applied
under Section 312(a)(7) was whether the broadcaster had grossly
abused its discretion in determining what constituted “reasonable ac-
cess.”

9, The Commission has determined that, absent unusual circum-
stances such as a multiplicity of candidates, broadeast licensees are
required under Section 312(a)(7) to afford federal candidates program
time in prime time. Licensee Responsibility Under Amendments to the

68 F.CC. 2d
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Communications Act Made by the Federal Election Campaign Act of
1871, 47 FCC 2d 516 (1974). Both the NAB and WKPC-TV urged that
this requirement not be considered absolute. Rather, stated the NAB,
“a licensee should be allowed to make non-prime time periods available
if such a course of action would best serve the interests of the public
served by the station.”

10. A number of the commenting parties questioned whether the
“reasonable access” provision was itself constitutional. WNET-TV rec-
ommended that the Commission instruct its General Counsel to issue
an opinion that the statute is unconstitutional on the following basis:
“(1) vagueness to the extent of being a denial of due process; . . . (2)
improper governmental interference in broadeast journalism in viola-
tion of the First Amendment . .. ; and (3) as applied to public television
creates such an unfair and unwarranted burden on those stations, and
not others, as to constitute a denial of due process.” The NAB stated
that a recent court decision, Gore Newspapers v. Shevin, 397 F. Supp.
1253 (S.D. Fla. 1975) aff'md per curiam, 2 Med. L. Rptr. 1818 (1977),
“cast doubt on the constitutionality of the ‘reasonable access’ provision
- .-, when considered with the companion ‘lowest unit charge’ require-
ment of Section 315(b)(1).” * In that case, the court held that a Florida
campaign financing law which required newspapers and broadeast sta-
tions to offer advertising to political candidates at the lowest advertis-
ing rate violated the First Amendment.

11. In its Notice of Inquiry the Commission asked various questions
concerning the areas in which additional guidance should be given, if
such guidance was necessary.® For instance, the Commission asked
whether the licensees’ obligation to afford “reasonable access” should
begin at any particular point in a eampaign. NRBA urged that the
Commission not make any determination in this area. It stated that
“while designation of a particular date would, in effect, eliminate any
‘reasonable access’ claims raised prior to the designation date, it would
also in effect give rise to a presumption that Federal candidates would
be absolutely entitled to access following such date.” Berlin suggested
a plan to obligate licensees to offer a specific amount of time to candi-
dates to be used at whatever point in the campaign that the candidate
wishes, thus eliminating the need for the Commission to impose any
date when access is to begin.

12. Both ABC and KAZY urged the Commission not to obligate
licensees to grant access to a Federal candidate as soon as he or she
becomes legally qualified. They noted that such a rule might give an
advantage to candidates who qualify early and disadvantage candi-
dates who do not establish their candidacy until a time closer to the
“traditional campaign period.” KAZY also suggested that such an ex-

3 Bection 315(b)(1) provides that: - ) )
(b) The charges made for the use of any broadcast station by any person who is a legally qualified
candidate for any public office in connection with his campaign for nomination for election, or
election, to such office shall not exceed— ) ) .
(1) During the 45 days preceding the date of a primary or primary runoff election and during
the 60 days preceding the date of a general or special election in which such person is a
candidate, the lowest unit charge of the station for the same class and amount of time for
the same period. . . )
4 Some parties, including CBS, recommended generally that no specifie rules or guidance be given,
while other parties, agreeing with CBS on this point, commenged spemﬁclally on the inadvisability of
Commission action in the specific areas addressed in the Notice of Inguiry.

68 F.C.C. 2d
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ension of the access period would be less a justifiable intrusion on the
au diences’ programming preferences than access limited to times
Joser to an el_ectmn. .

¢ 13. A majority o_f those submitting comments recommended that the
Commission establish the same periods for access as those dictated by
Congress for the operation of the “lowest unit charge provision”—45
days prior to a primary election and 60 days before a general or special
clection. Parties expressing that view based their recommendations on
various reasons including: (1) such a limit would coincide with tradi-
tional campalgn periods and concentrate political broadcasting in times
when it will be of greatest interest and benefit to the viewers or
listeners; ® (2) a limit would not prejudice candidates who do not qualify
for the ballot at an early date and; (3) a limit would provide licensees
with some guidance in planning political broadeast policies.

14. Boston Broadcasters expressed the belief that the 45 and 60 day
limits on “reas‘onable access” are mandated by Congress, as evidenced
by the legislative history surrounding the passage of Section 312(a)(7).
It pointed out that the Senate Report accompanying the bill which
ultimately was exacted as the Federal Election Campaign Act of 1971

stated:

“The Committee is also persuaded that a limitation on the length of time when this
most favored rate is available will be an incentive to candidates to shorten the
duration of their campaigns, thereby helping to reduce campaign costs. Accordingly,
the legislation provides that the lower unit rate will only be available forty-five days
before a primary election, and sixty days before a general or special election.”
Senate Report No, 92-96, 92 Cong. 1st Sess. (May 6, 1971),

Boston Broadcasters contended that “the Congressional intent in lim-
iting the time of applicability of the ‘lowest unit charge’ provision
applies with equal force to limiting the time frame within which a
licensee is required to afford ‘reasonable access’ to Federal candi-
dates.”

15. The Commission also asked in its Inquiry whether broadeast
licensees should be under some obligation to grant a particular amount
of time, or to accommodate candidates’ requests for particular lengths
of program time or for spot time, and whether a candidate is entitled
to particular classes of time. In addition to parties opposed generally to
any regulation in this area, NAB, ABC, MDCD, WKPC-TV and
NRBA objected specifically to any Commission Rules and/or guide-
lines concerning the lengths and classes of time offered to Federal
candidates. They based their objections on the same rationale ex-
pressed in paragraphs 2 and 3 supra.

16. Of those recommending some Commission guidance in this area,
Leary and the RNC suggested that licensees be obliged to afford
candidates the same lengths and classes of time which they offer to
commercial advertisers. Southern and United alse recommended that
“a licensee’s determination to afford to the politician the same schedule
and lengths as is accorded to regular commercial clients should not be
held unreasonable,” but suggested that the Commission might wish to
adopt a guideline which provides that a licensee must allocate a certain
portion of its regular public affairs broadcasts, on a non-paid basis, to

"MDCD suggests that an even shorter period, for instance 30 days, would better allow a licensee
to strike a balance between “the candidates’ ability to advertise, and the listening public’s ability to
not hear politieal advertising if they should so choose. . .."

68 ¥.C.C. 2d
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Federal candidates. Southern and United additionally proposed that
the Commission publish guidelines for determining “reasonable access”
for renewal applicants. Stations would propose in their renewal appli-
cations a plan of access for Federal candidates. The Commission could
then regulate the amount of access time on a “promise versus perform-
ance” standard. Under this plan, different sets of standards would
apply to stations depending upon their formats—an “all news” station
being required to provide more access to Federal candidates than
“beautiful music” stations.

17. Eduard Berlin agreed that “candidates should be able to pur-
chase or otherwise obtain the same ‘type’ of broadcast time that com-
mercial advertisers have access to.” He also urged the Commission to
attempt to quantify the amount of time which must be afforded to
Federal candidates “either by setting minimum guidelines for how
much time to give candidates, depending on the number of opponents
or other federal candidates, or by setting an amount which is a per-
centage of the commercial time sold during that time period in the
previous year.” As an alternative to this proposal, Berlin suggested the
following: Licensees would establish a policy concerning how much
program and spot time was available and notify all Federal candidates
of that policy. Candidates would then “register” for time and be given
a gross amount to be used in the types and lengths which he or she
desired. ,

18. Chapman Television proposed a similar aggregate amount of
time be afforded for candidates. Under its plan, the station would set
a dollar limit on the amount of time which a candidate could purchase.
Each candidate could buy whatever combination of types, lengths and
classes of time he or she desired within that monetary limit.

19. Robert A. Gauteaume suggested that although ecandidates in
primaries should be afforded equal access, the amount of access af-
forded candidates for election to office should be based upon the
amount of support garnered by that candidate as evidenced by votes in
the primary or the collection of signatures.

20. Boston Broadcasters stated its belief that “a combination of free
political time, public affairs programming time, and paid spot an-
nouncements provide the most effective ‘mix’ of airtime to assure a
Federal candidate a reasonable opportunity to present his candidacy to
the electorate by means of television.” It also indicated that it would:

have no objection to adoption by the Commission of a requirement that licensees
offer Federal candidates broadeast time during all classes of time during the broad-
cast day, provided that: (a) the candidate is not given the right to dictate to the
station the particular length of program time in question, and (b) the station is not
required to provide the candidates’ programming or announcements any particular
placement, in terms of a specific date and/or specific time.

Finally, Boston Broadcasters suggested that “reasonable access” be
held to require stations to provide spot time to candidates in whatever
lengths they offer to commercial advertisers.

L 4

11. Noncommercial Educational Licensees

21. Ten of the parties submitting comments on the Notice of Inquiry
addressed the Commission’s question of whether a different standard
of reasonableness under Section 312(a)(7) should apply to noncommer-
cial educational broadcast stations. Boston Broadcasters suggested

68 F.C.C. 2d
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that if a different standard is justified, that standard should be even
more rigorous than the one to which commercial licensees are held
pecause of “the special educational and public service obligations of
such stations.” (PBS disputed this statement in its reply comments.)
Leary commented that these licensees appeared to be in the “best
position to provide ‘no charge’ air time to political candidates for a full
range of access opportunities. . . .” He suggested, however, that the
qccess afforded “need not include the airing of a candidate’s prepared
olitical announcements.” Rather, a noncommercial licensee should ini-
tiate and produce programming featuring candidates. Berlin proposed
that educational stations not be required to make available “spot time
or any other type of access unless it is a normal component of their
proadcast schedule.” Southern Tier urged the Commission to apply the
same standard of reasonableness to educational stations as it does to
commercial stations and not “disecriminate” among its licensees.

22 Many of those commenting in this area suggested that a differ-
ent standard should apply to noncommercial licensees. PBS and
WNET cited the possibility of unmanageable requests for access being
directed to such stations because of the lack of “market mechanism”
which commercial stations have—the ability to charge for broadcast
time and thus limit access to those candidates with financial support.
QETNC stated that “the necessity to devote large amounts of time to
political broadeasting will have not only a disruptive effect on a non-
commercial station’s programming, but it may also result in depriving
it of the bulk of its budget for local programming.” It pointed out that
“this undesirable effect can be minimized by commercial broadcasters,
but not by noncommercial broadeasters.”

23. Some respondents stated that the unique character of public
broadcasting dictates that such stations not be judged by the same
standard under Section 312(a)7) as commercial licensees. Specifically,
they concluded that noncommercial eduecational stations should not
have to provide spot announcements or accept “commercial type” pre-
pared announcements. Many commented that such broadcasters should
be able to consider “non-uses” of the station by a candidate toward
that candidate’s reasonable access.

24, Concerning the sale of spot announcements, OETNC stated that
although noncommercial stations do have “spot” announcement breaks
in programming, “it would be consistent with the basie function of
nonecommercial broadcasting for the Commission to interpret the ‘rea-
sonable access’ requirement not to require the availability of an-
nouncements for political candidates over noncommercial facilities.”
GWETA stated that a typical commercial television station has as
many as 100 opportunities a day for. the insertion of spot an-
nouncements while a noncommercial educational station may have as
few as 10 opportunities for such announcements a day during its adult
viewing hours. Both OETNC and GWETA suggested that to obligate
a noncommercial station to afford spot announcements would result in
“ecommercial-like clutter” which the Commission has deplored in other

contexts. ° _
25. In its decision in Public Broadecasting Council of Central New

6 Notice of Inquiry—Commission Policy concerning the Noncommercial Nature of Educational
Broadeast Stations, FCC 77-162 (March 2, 1977
68 F.CC. 2d



1086 Federal Communications Commission Reports

York, 63 FCC 2d 952 (1976), known as the Buckley decision, the Com-
mission found certain noncommercial educational broadcast stations in
violation of the reasonable access provision, but stated that the licens-
ees were not required to broadcast the prepared five-minute programs
requested by the complainant. The licensees apparently took this deci-
sion to mean that they could refuse to broadcast any program pre-
pared for commercial stations. However, in a decision in January, 1978,
the Broadcast Bureau clarified the earlier opinion. It explained that a
candidate may not dictate the exact length of a program, but a non-
commercial station may not refuse to broadcast any material (of what-
ever length) merely on the basis that it was produced for broadcast on
a commercial station. All stations are forbidden by Section 315 of the
Communications Act from censoring any uses of a broadcast station by
a legally qualified candidate for public office and may not dictate the
content or format of any non-exempt appearance of such candidate.

26. WKPC-TV and Southern Tier, among others, urged the Com-
mission to overturn this ruling and allow noncommercial broadcasters
to refuse to air “commerecial type” political announcements. Southern
Tier suggested that “such commercial-oriented political advertising is
fundamentally at odds with the spirit of noncommercial broadeasting,
and is disruptive of the programming approach which noncommerecial
stations work diligently at achieving.” WKPC-TV contended that the
broadcast of “commercial-styled” announcements by noncommercial
educational broadecast stations was “improper and illegal.” It based its
conclusion on an interpretation of Seection 399 of the Communications
Act which prohibits partisanship on the part of such licensees, and
Section 501(c)(3) of the Internal Revenue Code, which “prohibits par-
tisan broadcasts.”

27. As noted above, many who commented on the applicability of
Section 312(a)(7) to noncommercial broadeasters urged that such sta-
tions be permitted to include as part of a candidates’ “reasonable ac-
cess” appearances of candidates on programs exempt from Section
315.7 Some, including PBS, contended that the language of the statute
did not require an interpretation that “access” referred only to non-
exempt uses of the station. It argued that:

Read in the most reasonable manner, [Section 312(a)}(7)] creates two severable ob-
ligations. The first—*“to allow reasonable access to . .. a broadcasting station”—
applies to situations in which time is provided without charge. The second—“to
permit the purchase of reasonable amounts of time for the use of a broadeasting
station”—applies to situations in which time is sold to a candidate. It is only in the
latter case, however, that the statute requires a “use”; no such obligation is imposed

by the language of the Section where time is provided free. Thus, by its terms, the
section does not require that time provided without charge be a “use.”

PBS also asserted that the Section did not apply exclusively to “uses”
because: (1) “Section 312(a)(7) requires that the candidate must use the
station ‘on behalf of his candidacy’—an obligation which is foreign to a
Section 315 ‘use’”; (2) The Federal Election Campaign Act of 1971
frequently employs the phrase “use on behalf of his candidacy” to
include appearances which are not Section 315 “uses”; (3) At one point
in the development of the FECA Presidential and Vice-Presidential
candidates’ campaigns were to be exempt from Section 315 and licens-

TNBC urged that commercial stations also be able to dictate the format for “aceess” under Section
312(a}T).

68 F.C.C. 2d



Enforcing Section 312(aX?) 1087

ees were to afford such candidates “flexibility and discretion” in deter-
mining the format of their appearances on a broadcast station. PBS
argued that such a provision would have been superfluous had Section
312(a)(7) been merely a codifieation of the preexisting obligation of
licensees to cover political campaigns and not the creation of a new
obligation to allow “uses” of the station.

28. OETNC and others based their arguments for the inclusion of
exempt appearances as “access” on the fact that “news interviews and
debates . . . may constitute the most informative beneficial programs
from the point of view of enlightening the public.” WKPC-TV argued
that “the public broadcast licensee [should have] the broad diseretion
to determine the appropriate manner in which ‘reasonable access’ will
pe secured, including the format, the duration, and the scheduling of
guch presentations.”

29. As a corollary to the above, GWETA recommended that the
Commission “consider guidelines that specifically encourage noncom-
mercial stations (at least) to provide joint appearances by all of the
candidates for a particular office, since such appearances uniquely
serve as the best way to inform and indicate the public on the people
and issues in a campaign.” PBS agreed and urged that a candidate’s
failure to appear on such a program constitute a waiver of Section 315
equal opportunities.

1I1. Miscellaneous

30. The Commission received comments from several parties con-
cerning areas not specifically addressed in its Notice of Inquiry. NBC,
Southern and United, Chapman and Berlin suggested that licensees be
able to set a date before an election after which requests for “reason-
able access” would not be granted. Metromedia urged the Commission
“to emphasize the federal preemption of [state & local] regulations
relative to political broadeast.” Telemundo, Ine. took no position on the
need for rules concerning Section 312(a)(7), but requested that Puerto
Rican broadcast stations be excluded from any such rules. B-T Labs
requested that “reasonable access” not be applied to “serambled” sub-
seription programming.

1V. Discussion

31. We pointed out in our Notice of Inquiry that the Commission has
received little guidance from Congress as to how it is to interpret
Section 312(a)(7) of the Communications Act.® However, Congress did
indicate that the purpose of the Federal Election Campaign Act
(FECA), of which Section 312(a)(7) was a part, was:

... to give candidates for public office greater access to the media so that they may

better explain their stand on the issues and thereby more fully and completely
inform the voters, (117 Cong. Rec. 512872 (daily ed. August 2, 1971).)

The Commission considers this mandate to be an extremely important

and serious one. _
32. Prior to the enactment of the FECA, we recognized political
broadecasting as one of the fourteen basic elements necessary to meet

8The Commission's authority to interpret Section 312(a)(7) derives from Section 303(r) of the

Communications Aet which provides that the Commission shall . ] )
(r) make such rules and preseribe such restrictions and conditions, not inconsistent with law, as

may be necessary to earry out the provisions of this Aet . ..

68 F.C.C. 2d
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the public interest, needs and desires of the community.® No legally
qualified candidate had, at that time, a specific right of access to a
broadcasting station. However, stations were required to make reason-
able, good faith judgments about the importance and interest of par-
ticular races. Based upon those judgments, licensees were to “deter-
mine how much time should be made available for candidates in each
race on either a paid or unpaid basis.” ' There was no requirement that
such time be made available for specific “uses” of a broadcasting sta-
tion to which Section 315 “equal opportunities” would be applicable.

33. When Congress enacted Section 312(a)(7), it imposed an addi-
tional obligation on the general mandate to operate in the public inter-
est. Licensees were specifically required to afford reasonable access to
or to permit the purchase of reasonable amounts of broadcast time for
the “use” of Federal candidates.

34. We see no merit to the contention that Section 312(a)}(7) was
meant merely as a codification of the Commission’s already existing
policy concerning political broadeasts. There was no reason to commit
that policy to statute since it was already being enforced by the Com-
mission. Moreover, Congress limited the applicability of the “reason-
able access” provision to candidates for Federal elective office. The
Commission’s policy made no specific distinetion between those candi-
dates and candidates for state and local office. Therefore, it seems
clear that Congress was creating a different, additional obligation
which was to apply only to Federal candidates.

35. PBS argues (see paragraph 27, above) that the phrase “to allow
. reasonable access to” modifies “a broadeasting station” and not “rea-
sonable amounts of time for the use of the broadcasting station.”
Therefore, it asserts, a licensee may satisfy its obligation under Sec-
tion 312(a)(7) wholly or in part through the broadcast of programming
which is exempt from Section 315. It also asserts that such “non-uses”
should be considered as fulfillment of a licensee’s obligation when time
is given rather than sold. If we accepted PBS’ argument, the entire
basis for Section 312(a}(7) would be rendered meaningless since com-
mercial licensees could presumably meet their “reasonable access” ob-
ligation by covering candidates in exempt programming and by refus-
ing to sell time for use by political candidates. This certainly was not
the intent of Congress. It enacted the “lowest unit charge” provision of
Section 815 (47 USC 315 (b)) at the same time it enacted Section
312(2)(7). Since Section 315(b) applies only to “uses” by a candidate, it
is only logical that Congress intended Section 312(2)(7) also to apply
only to “uses.” There is nothing in the legislative history to indicate
that Congress desired that access to free time was to be judged by a
different standard than the sale of broadcast time. We believe that the
particular phraseology of Section 812(a)X7) reflects Congress’ intention
that access may be provided either through the gift or the sale of time.
This is in contrast to an earlier version of the FECA which limited
access to candidates for President and Vice President and required a
station to “make available without charge the use of its facilities.” "

8 Network Programming Inquiry, 44 FCC 2303 (1960). )

10 Hon. Richard M. McCarthy, 23 FCC 2d 773 (1970). The same standa;(} co?n;}ft}es g) aleJ)ly t(;
access to broadeasting stations by legally qualified candidates for state and local oifice. See Lse
Broadcast and Cablegast Facilities by Candidates for Public Office, 34 FCC 2d 510 at 535 (1972).

1181, 92nd Cong., 1st Sess. {1971}
68 F.C.C. 2d
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36. The fact that Congress wished “reasonable access” to be af-
forded through the kind of “uses” contemplated under Section 315 is
supported by an analysis of Congressional action in amending Section
315 at the time of adoption of Section 312(a)(7). Prior to the enactment
of the FECA, Section 315 provided that:

No obligation is hereby imposed upon any licensee to allow the use of its station by
any [legally qualified candidate for public office].

Concurrent with the passage of the “reasonable access” provision, Con-
gress amended Section 315 to provide that no obligation to allow
“uses” of the station was imposed “under this subsection,” clearly im-
plying that such obligation was imposed elsewhere in the Communica-
tions Aect, specifically by Section 312(a)7).

37. PBS contends that the fact that the phrase “use on behalf of
candidacy” appears elsewhere in the FECA, where it does not refer to
Section 315 “uses,” indicates that this phrase need not be read consis-
tently with Section 315. However, those other Sections of the FECA
were not meant to be incorporated into the Communications Act. We
believe it is reasonable to expect that Congress, being aware of the
Commission’s interpretation of the word “use,” intended the same
meaning to be applied to amendments to the Communications Act
which contained that term.

38. It is clear, therefore, that Congress expressed a desire that li-
censees afford candidates for Federal office a special right of access to
a broadeasting station which no other group enjoyed.™ This right to
access is, of course, not absolute, as we stated in Use of Broadeast and
Cablecast Facilities by Candidates for Publie Office. ™

Important as an informed electorate is in our society, there are other elements in
the public interest standard, and the public is entitled to other kinds of program-
ming than political. It was not intended that all or most time be preempted for
political broadeasts.

However, in enforcing Section 312(a)(7) we must keep in mind the
basic desire of Congress to allow candidates to use a station’s facilities
to “better explain their stand on the issues and thereby more fully and
completely inform the voters.”

39. We continue to believe that the best method for achieving a
balance between the desires of candidates for air time and the commit-
ments of licensees to the broadcast of other types of programming is
to rely on the reasonable, good faith diseretion of individual licensees.
We are convinced that there are no formalized rules which would
encompass all the various circumstances possible during an election
campaign. However, there do appear to be some areas, discussed be-
low, where some guidelines would be appropriate to clear up confusion
expressed by candidates and licensees and to ensure that the Congres-
sional intent in enacting Section 312(a)(7) is fully realized. '®

128ee Columbia Broadcasting System v. Democratic Nattonal Conmmittee, 412 U.S. 94 (1973).

1334 FCC 2d 510, 536 (1972).

14 We reject the suggestion, however, that the Commission “reduce the importance of the amount
of time a candidate requests” in the determination of whether a station has afforded reasonable
aceess. As discussed above, we believe that Federal candidates are the intended beneficiary of
Section 312(a)(7) and therefore a candidate’s desires as to the method of conducting his or her media
campaign should be considered by licensees in granting reasonable access.

15Qince we will continue to rely on the good faith, reasonable judgment of licensees under all the
circumstances present to determine what constitutes “reasonable access,” we see no reason to pro-

vide any particular exemptions for Puerto Rican broadeasting stations.
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40. Initially, we reaffirm our previous holding that, absent certaiy
unusual circumstances, “reasonable access” requires that a legally
qualified candidate be afforded program time in prime time.'" We
continue to believe that a refusal to afford such time “would deny the
candidate access to the time periods with the greatest audience poten.-
tial, and would be inconsistent with the Congressional intent. .. .” " [,
reiterating this policy, we are aware that there may be situations
where the number of Federal candidates in a particular election may
make it impossible for a station to make prime-time program-time
available. We have never held that the “prime-time, program-time”
policy is absolute and inflexible. We will continue to make exceptiong
to this policy where circumstances dictate. However, notwithstandin
that a station has offered prime-time, program-time to Federal eandi.
dates, it must make prime-time, spot time available. As Boston Broad-
casters noted, many candidates have found the broadcast of spot an-
nouncements to be the most effective way of reaching the voters. We
believe that under Section 312(a)(7) a candidate not only must be af.
forded an opportunity to address a prime-time audience, but must be
allowed flexibility to do so in the manner best suited to his or her
campaign.

41. We believe it to be generally unreasonable for a licensee to
follow a poliey of flatly banning access by a Federal candidate to any
of the classes and lengths of program or spot time in the same periods
which the station offers to commercial advertisers.™ We feel certain
that Congress in granting Federal candidates a specific right of access
to a station wished such candidates to be at least on par with commer-
cial advertisers who have no such access rights. Except for prime time,
this does not necessarily mean that a licensee must always allow a
candidate access to every class and length of time. In tailoring access
to meet the needs of candidates for a particular office, licensees may
consider such factors as the unavailability of particular classes of time;
a multiplicity of candidates; the specific desires of candidates; ete,
However, an arbitrary “blanket” ban on the use by a candidate of a
particular class or length of time in a particular period cannot be
considered reasonable. A Federal candidate’s decisions as to the best
method of pursuing his or her media campaign should be honored as
much as possible under the “reasonable” limits imposed by the li-
censee.

42. We do not believe that this policy will in any way disrupt a
station’s broadecast schedule. It only requires that the licensee follow
its usual commercial practices. Nor do we foresee that this policy will
result in an inundation of a station’s broadecast day by political an-
nouncements. We do not require that certain amounts of time be made
available to Federal candidates but rather that they be afforded the
opportunity for varied access. Indeed, we believe that this statement

1 See Licensee Responsibility Under Awmendments to the Comnunications Act Made by the Fed-
eral Election Campaign Act of 1971, 47 FCC 2d 516 (1974). “Prime time” as used in this document
means the period of the broadeast day in which there is maximum audience potential. For television
that would be the time specified in Section 73.658(k} of the Commission’s Rules (4? CFR 73.6538(!() I
For radio, it would usually be the so-called “drive time.” In any case where questions are raised as
to what constitutes a particular station’s “prime time,” we will examine all relevant facts brought to
our attention.

171d. _ ) _

¥ Where a commercial station does not sell time but rather donates time to candidates it must
make available free spot time, of the various lengths, classes and periods which are available to

commercial advertisers.
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of policy will result in little practical change in the political broadeast
olicies of most licensees who already afford Federal candidates their
#ull complement of broadeast times.

43. We must emphasize that although a candidate for Federal office
is entitled under Section 312(a)(7) to varied broadeast times, such can-
didate is not entitled to a particular placement of his or her political
announcement on a station’s broadcast schedule. We recognize that it
would be very difficult for a licensee to afford “equal opportunities” to
opposing candidates if one candidate had his or her spot placed adja-
cent to a highly rated program which was broadcast only once or very
rarely. Additionally, there may be circumstances when a licensee might
reasonably refuse broadecast time to political candidates during certain
parts of the broadcast day."™ It is best left to the discretion of a
licensee when and on what date a candidate’s spot announcement or
program should be aired.

44. Some of the parties commenting on the Inquiry suggested that a
candidate’s requests for access not be honored after a certain point
pefore an election. We cannot agree. A Federal candidate may have
varied and legitimate reasons for waiting until a short time hefore
election day to make a request for “access,” e.g. a late receipt of funds
to purchase time. Of course, a candidate who requests time late in the
campaign need not be offered the same aggregate amount of time
which opposing candidates who have long been exercising their access
rights have been afforded. * Those candidates who make late requests
for access, however, cannot be denied time altogether.

45. We turn now to the question of whether there should be a par-
ticular point during a campaign at which a licensee’s obligation to
afford reasonable access begins. The setting of such a limit is difficult
because each campaign is unique with respect to the controversiality
and importance of the issues involved, the public interest in the race,
and the amount of campaigning done by the candidates. For instance,
a presidential campaign may be in full swing almost a year before an
election; other campaigns may be limited to a short concentrated pe-
riod. However, we believe that the fact that Section 312(a)(7) and the
“lowest unit charge” provision of Section 315 were passed concurrently
suggests that Congress desired Section 312(a)(7) to be effective at
least during the periods when the latter provision was applicable. * We
also agree with many of the parties that these periods—45 days prior
to a primary election and 60 days prior to a general election—corre-
spond with the “traditional campaign periods.” Thus, we believe that,
generally, a licensee would be unreasonable if it refused to afford
access to Federal candidates at least during those time periods. More-
over, it may be required to afford reasonable access before these pe-
riods; however, the determination of whether “reasonable access” must
be afforded before these periods for particular races must be made in
each case under all the facts and circumstances present.

198ee Anthony K. Martin-Trigona, appeal dismissed, Anthony K. Martin-Trigona, FCC 78-109
{February 186, 1978}

20 Seetion 73.1940(e) of the Commission’s Rules requires that a request for equal opportunities
under Section 315 be made within seven days of the first prior “use” by an opposing candidate.
Additionally, the Commission has indicated that one eandidate may not save all of his or her “equal
time” until the last day or two before the election. Hon. Allen Gakley Huunter, 40 FCC 246 (1952);
Ewnterson Stone, Jr., 40 FCC 385 (1964); Sunema Corp. KLAS-TV, 49 FCC 2d 443 (1974).

21 However, although Congress may have wished 10 ehcourage candidates to concentrate their
campaigning to these periods, there is nothing to indicate that it intended to require candidates to so
limit their campaigns.
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46. The Commission has received no Congressional guidance
when Section 312(a)(7) should be effective %rrior to aggi)nventio{;s ;0
caucus since the “lowest unit charge” provision applies only i:;(-;-forr
elections. Additionally, none of the parties commenting on the Inquj ¢
addye§sed this question. In light of this fact, and in view of the larg
variation in procedures utilized for obtaining nomination through such
methods, we will not suggest any time limits on access in those sity
ations. However, we expect licensees to afford access at a reasonablé
time prior to a convention or caucus. We will review a licensee’s degi.
sions in this area on a case-by-case basis.

_47. Regarding noncommercial educational broadcast stations, we
find nqthlng in either the language of Section 312(a)}7) or the Ieéis}a_
tive history of that statute to indicate that Congress intended tq
exempt noncommercial educational stations. Although such stationg
may perhaps feel a stronger commitment to political broadcasting he.
cause of their mandate to educate and their direct public funding, we
do not believe the commitment can or should be translated into a r;lore
rigid standard of reasonableness under Section 312(a)(7). In applyin
Section 312(a)7) we take into consideration the nature of noncommerg_
cial educational broadeasting. Just as commercial licensees are geney.
ally not required to disrupt their programming schedules by offering
candidates lengths of program time which are not a normal component
of their broadecast day, noncommercial broadeasters should not be re.
quired to change the basic nature of their broadcast schedules to ac-
commodate candidates unless absolutely necessary. Thus, noncommer-
cial stations need only offer lengths of programming to candidates
which are consistent with the lengths of programming ordinarily
broadeast. For example, such stations need not interrupt their regular
programming in order to make available spot announcements if they
do not ordinarily do so.* We recognize that there are substantial dif-
ferences in the services offered by noncommercial educational stations
and those offered by commercial stations. We will consider these dif-
ferences in resoclving complaints in this area.

48. We must once again emphasize, however, that all licensees are
required to provide Federal candidates with non-exempt “uses” of the
station under Section 312(a)}(7). Such “uses” are subject to Section 315
which provides, in part, that:

... licensees shall have no power of censorship over the material broadecast under
the provisions of this section.

Thus, while a noncommercial educational licensee may limit candidates
to specific lengths of broadcast time, it may not dictate the content of
that broadcast. Therefore, a station may not refuse material of the
length it has agreed to broadcast merely because it was originally
prepared for airing on a commercial station. *

49. We see no inherent conflict between the obligations of noncom-
mercial educational licensees under Section 312(a)(7) and the require-

22 Although a noncommercial educational station might normally broadeast spot promotional or
public service announcements, it generally need not make those spot times available to political

candidates.
2% As then Chairman Wiley and Commissioner Fogarty noted in the Buckley decision, supra, any

change in this requirement would have to be accomplished through Congressional action.
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ments of Section 399 of the C_ommunications Act or Section 501 of the
Internal Revenue Code. Section 399 provides that:

No noncommercial educational broadcasting station may engage in editorializing or
may support or oppose any candidate for public office.

We fail to see h.ow the broadcast of a eandidate’s announcement as
required by Section 312(a)(7) can be considered either editorializing or
gupport for that candidate, especially when the station must afford
«equal opportunities” to opposing candidates under Section 315.

50. The same rationale applies to the application of Section 501 of
the Internal Revenue Code which provides that tax-exempt organiza-
tions, such as noncommercial educational broadcasting stations, may
“pot participate in, or intervene in (including the publishing or distrib-
uting of statements) any political campaign on behalf of any candidate
for public office.” Again, we do not believe that a required grant of
access may be considered an intervention in a political campaign, or
support for any candidate. Indeed, because of the licensee’s inability to
affect the content of a political announcement, the licensee is isolated
from any appearance of intervention in a campaign.

51. Licensees are, of course, free to make suggestions to candidates
concerning the format of their appearances. Thus, they may invite
candidates to appear on a debate or other joint program. But a candi-
date may not be penalized for his failure to agree to a format sug-
gested by a licensee and does not waive his “equal opportunities”
rights because he declines to appear.

52. The amount of time which must be devoted by public broadecast-
ers to Federal candidates will depend on many factors including the
time available and the number of candidates. If a noncommerecial edu-
cational station must make access available to a greater number of
candidates because of the lack of “market mechanism” inherent in the
sale of time, it may have to afford each candidate less time than of-
fered by commercial licensees. We do not believe that any special
Commission policy is necessary to apply to those situations. Rather, we
will continue to rely on the reasonable, good faith judgment of licens-
ees in the particular circumstances of each case.

53. B-T Labs in its reply pleading, states that the Commission policy
that Federal candidates’ rights of reasonable access embody a right to
prime time spots and programming should not apply to STV stations.
B-T Labs claims that if STV stations were obligated to honor requests
for political broadcast time during the prime time hours that they are
broadeasting on a scrambled basis the noncommercial nature of over-
the-air STV service would be destroyed and one of the major incen-
tives for subscription for such a service, uninterrupted entertainment
programming, would be lost. The purpose of giving to Federal candi-
dates the right to prime time spots and programming is based upon the
fact that prime time generally is the period of maximum audience
potential. Since subscription television programming is generally
geared to selective audiences it would appear that those stations en-
gaged in STV would have their periods of maximum audience potential
outside of normal prime time viewing periods. Therefore, we do not
believe that reasonable access requires STV stations to make available
to Federal candidates those periods of time in which they are engaged
in STV programming. Of course, since STV is a relatively new service,
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our holding here is subject to any future determinations we may make
in this area.

54. Finally, we take no position on the constitutionality of Section
312(a}7) or the Federal preemption of the area of political broadcast.
ing. We believe that such issues are for the courts and Congress to
resolve. The Commission’s authority extends to the interpretation of
statutes which Congress has enacted.

55. To summarize, the Commission will continue to rely generally on
the reasonable, good faith judgments of licensees as to what consti-
tutes reasonable access under all the circumstances present in partiey-
lar cases. However, we will apply the following general principles in
determining whether a licensee’s judgments in this area can be consid-
ered reasonable:

(a) Reasonable access must be provided through the gift or sale
of “uses” of a station by legally qualified candidates for Fed.
eral elective office.

(b) Licensees must provide prime-time program time absent un-
usual circumstances and prime-time spot announcements ag
part of the fulfillment of their “reasonable access” obligations,

(c) Licensees may not have a policy of flatly banning Federal
candidates from access to the types, lengths and classes of
times which they sell to commercial advertisers.

(d) Reasonable access must be provided at least during the 45
days before a primary and 60 days before a general or special
election. The question of whether access should be afforded
before these periods and when access should apply before a
convention or caucus will be determined on a case-by-case
basis.

(e) Noncommercial educational stations generally need not pro-
vide Federal candidates with lengths of program time which
are not a normal component of the station’s broadcast day.

(f) In view of the no-censorship provision of Section 315(a) non-
commercial broadcasters may not censor the content of a
“use” by a candidate and, therefore, may not reject broadecast
matter submitted by candidates merely on the basis that it
was originally prepared for broadeast on a commercial station,

(g) Although educational and commercial licensees may suggest
the format for appearances of candidates under Section
312(a)}7), a candidate need not accept these suggestions and
may not be penalized by loss of “equal opportunities” if he or
she declines to appear on a program designed by the broad-
casters.

56. On May 31, 1978 a letter was received in the Chairman’s office
from Media Access Project (MAP) expressing concern with the lack of
input from citizens’ groups in this Inquiry and requesting that the time
for reply be extended for at least one month. The Commission is also
aware of the failure of various citizens’ groups, candidates and candi-
date representatives to submit comments. We had hoped to have a
larger representation of comments from these parties, and we made a
special effort to inform them of the Inquiry. However, the limit on
reply time was necessitated by the need to have this Report and Order
issued in time to be useful in the November 1978 elections. The two
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months provided for comments were not unduly short as indicated by
the fact that 22 parties did submit comments. MAP also requested, in
the alternative, that if we do not extend the time for reply, we should
make it “explicit” in our Report and Order “that any rules adopted are
only interim, and that they do not reflect any effort to pre-judge these
jssues, which will be opened for further inquiry after the November
1978 elections.” Since we have adopted no specific rules to implement
Gection 312(a)(7), MAP’s request to that extent is moot. We intend to
review these policies in light of our experience in the present campaign
and the months thereafter; and of course, we are prepared to reeval-
uate these policies if and as appropriate.

57. Accordingly, IT IS ORDERED, That the proceeding in BC
Docket No. 78-102 IS TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION,
WILLIAM J. TRICARICO, Secretary.
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