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By the Chief, Allocations Branch:

1.  The Allocations Branch has before it the Notice of Proposed Rule Making, 14 FCC Rcd 6460 (1999) (“Notice”) in the above captioned proceeding that was issued in response to a rulemaking petition filed by Southern Broadcasting of Athens, Inc. (“Southern), licensee of Station WPUP(FM), Channel 279C3, Royston, Georgia.  Southern is the only party that filed comments.

Background

2. The Notice proposed to reallot Channel 279C3 from Royston to Commerce, Georgia, as the community’s second local service and to change the community of license of Southern’s Station WPUP(FM) to Commerce. This proposal was filed pursuant to Section 1.420(i) of the Commission’s Rules that authorizes the Commission to modify the license or permit of an FM station to specify a new community of license where the amended allotment would be mutually exclusive with the station’s present allotment. The Notice stated that the proposed reallotment is mutually exclusive with the existing allotment at Royston and that this proposal would not deprive Royston of its only local transmission service.

3.   The Notice also indicated that this proposal does not require the relocation of Station WPUP(FM)’s transmitter site.  However, Southern had recognized in its rulemaking petition that at the time that the petition was filed, the transmitter site of Station WPUP(FM) was short-spaced by 4.4 kilometers to a then pending application (BPH-970818IE)  for a construction permit by Station WDDK(FM), Channel 280A, Greensboro, GA to increase power, pursuant to Section 73.215 of the Commission’s Rules.  That application was protecting Station WPUP(FM) as if it were fully-spaced based upon the contour protection provisions of Section 73.215 of the Rules.  Nevertheless, because of the pendency of this previously filed application, Southern suggested a fully-spaced reference point for its proposed allotment, from which a city-grade signal may be placed over the entirety of Commerce.
  Citing Chico, CA, 6 FCC Rcd 4294 (1991), the Notice, however, proposed a different fully-spaced reference site that would require the least restrictive site.  Finally, the Notice requested a gain and loss study as to the number of listeners who would be served by the new allotment and those who would lose service provided from Station WPUP(FM)’s current transmitter site.

COMMENT SUMMARY
4. Southern filed comments, expressing its continued interest in applying for and implementing the proposed reallotment and change of community to Commerce.  In response to the Notice’s request, Southern submitted a gain and loss study, showing that at the least restrictive site suggested by the Commission, there would be a theoretical loss of  50,342 persons and a theoretical gain of 174,998 persons.  Southern argues that such a net gain of service is in the  public interest.  It contends that there are at least 15 FM aural services in the loss area and argues that the loss area is, therefore, well-served under existing precedent.  Southern also contends that its proposal will result in a preferential arrangement of allotments under Priority (4) of the FM Priorities, other public interest matters, because it will provide the larger community of Commerce with its first local full-time and first competitive service and because it will not result in the removal of the sole local aural service from Royston. 

5. In response to a staff request for additional information, the petitioner submitted supplemental comments regarding the number of  aural reception services provided to the communities of Royston and Commerce.  Specifically, Southern’s showing reveals that 30 reception services are provided to Royston and 27 stations provide reception service to Commerce.  

DISCUSSION
6.  After carefully reviewing the record in this proceeding, we do not agree with Southern that its proposal will result in a preferential arrangement of allotments.  We will, therefore, deny this proposal for the reasons that follow.

7.  As set forth in the generic proceeding establishing the change of community rule,
 in order to determine whether a proposal will result in a preferential arrangement of allotments, we compare the existing and proposed arrangement of allotments using the FM allotment priorities set forth in Revision of FM Assignment Policies and Procedures, 90 FCC 2d 88 (1992). 
   Under these priorities, it is clear that if a proposed reallotment  would result in a first local transmission service to a community but retention of the station in its original community would be a second local service, the reallotment would constitute a preferential arrangement of allotments because a first local service under Priority (3) would be favored over retaining a second local service under Priority (4).  See Revision of FM Assignment Policies and Procedures, 90 FCC 2d 88 (1992). Indeed, because of the greater weight that Priority (3) has over Priority (4), we have even granted change of community proposals where a first local transmission service will occur at new community of license and a daytime-only AM station will remain at the original community. See e.g.,  Ravenswood and Elizabeth, West Virginia, 10 FCC Rcd 3181 (1995); Headland, Alabama and Chattahoochee, FL, 10 FCC Rcd 10352, 10355 (1995).  However, when both the existing and proposed arrangement of allotments trigger Priority (4) as a first competitive or second local service, the public interest benefits of reallotting the second station to a larger community are not as clear as in the first local service cases described above.  For example, in the recent case of Bay Springs, Ellisville, and Sandersville, MS, 14 FCC Rcd 21339 (1999), DA 99-2773, released December 10, 1999, we found that the petitioner’s original rulemaking proposal to reallot and change the community of license of its station did not constitute a preferential arrangement of allotments under Priority (4) because  the need of a community of 3,634 people for a first competitive or second local service was not as great as the retention of the station as a first competitive and first nighttime service to a community of 1,729

8. We believe that a similar finding is warranted here.  As in Bay Springs, retention of Station WPUP(FM) at Royston would trigger Priority (4) as a first night-time and first competitive service because Royston (population 2,758) already has a day-time only station whose power is at the Class D minimum of 250 watts.  If Station WPUP(FM) were reallotted to Commerce (population 4,108), it would also constitute a first competitive service because Commerce has a Class D, 5 kW AM station with a secondary night-time power authorization.  Also, both communities receive a comparable number of reception services – 27 for Commerce and 30 for Royston.  Under these circumstances, we believe that the public interest benefits in reallotting Station WPUP(FM) to Commerce because of its larger population are not sufficient enough to outweigh the removal of the only local night-time and the first competitive service to the residents of Royston.   They would be left with a minimally powered daytime-only station, and Commerce would have two significantly more powerful local transmission services – a 5 KW AM station and a Class C3 FM station.  While we recognize that the residents of Royston would continue to receive Station WPUP(FM) because the petitioner has indicated that it will continue to operate from its current transmitter site, the Commission has stated on numerous occasions that reception service from nearby communities is not a substitute for local service. Sarnac Lake, NY,
6 FCC Rcd 5121 (1991), Recon dismissed, 8 FCC Rcd 3066 (1993).

9.  Our view is not changed by the fact that at the fully-spaced reference coordinates proposed in the Notice for Channel 279C3 for Commerce, there could be a theoretical gain of 174,998 persons.  This is due to the fact that the petitioner has not made a showing that any portion of this gain area is underserved – i.e., that it will provide service to populations receiving less than five full-time reception services.  Further, we note that there would be a significant loss area containing 50,342 persons, although we do recognize that the loss area is well served with at least 15 FM services.  Moreover, our view on the gain/loss issue in this case is similar to that in Bay Springs, where an actual gain area of 86,179 people and an actual loss area of 35,967 persons, all of whom received five or more full-time services, did not alter the conclusion that under Priority 4, reallotting the station to a larger community would not be a preferential arrangement of allotments.

10.  We do recognize, however, that there have been a  few  cases in which reallotments or additional new allotments were made to  larger communities under Priority (4).  For example, in Hallie and Ladysmith, WS, 10 FCC Rcd 9257 (Allocations Br. 1995), we reallotted and changed the community of license of a Class C3 FM station from the smaller community of Ladysmith (population 3,938) to the larger community of Hallie (population 4,531) as a first local FM station and first competitive aural service.  Likewise, in Fairbault and Northfield, MN, 7 FCC Rcd 3937 (Policy and Rules Div. 1992), Reconsidering, 4 FCC Rcd 7506 (Allocations Br. 1989), we allotted a new FM station to the larger community of Fairbault (population 17,085) instead of  Northfield (population 14,684) under Priority (4).  However,  these cases are distinguishable from the instant situation because they did not leave the original community of license or the competing community with merely a daytime only transmission service.  Rather, in Hallie and Ladysmith, the reallottment not only resulted in a first competitive or second local service at the larger community but also equalized the reception services so that both communities had two transmission services.  Similarly, in Fairbault and Northfield, the new allotment to the larger community provided a third local transmission service while the smaller community of Northfield already had three local services, and as in the Royston-Commerce situation, both Fairbault and Northfield had a comparable and abundant amount of  reception services.  

11. Finally, our conclusion in the instant proceeding that allotting the first competitive service to the larger community of  Commerce does not constitute a preferential arrangement of allotments is buttressed by our decision in Sumter, Orangeburg, and Columbia,  SC, 11 FCC Rcd 6376 (Allocations Branch 1996).  Therein,  we denied a proposal to reallot and to change the community of license of a Class C1 FM station from the smaller community of Orangeburg (population 13,739) to the larger community of Columbia (population 98,052) because retention of Orangeburg’s sixth station outweighed providing Columbia with its fourteenth local transmission service where there would be no actual improvement in technical facilities by the rulemaking petitioner.  Consequently, under priority (4), a community’s larger population does not necessarily require that an additional allotment be made at the larger community.

12. Accordingly, IT IS ORDERED THAT, the Petition for Rulemaking (RM-9502) filed by Southern Broadcasting of Athens, Inc. IS DENIED.
13.    IT IS FURTHER ORDERED, That the Commission's Office of Public Affairs, Reference Operations Division, SHALL SEND a copy of this Order to the following:  





Southern Broadcasting of Athens, Inc.





Radio Station WPUP (FM)





1010 Tower Place





Bogart, GA  30622

     
14.  IT IS FURTHER ORDERED, That this proceeding IS TERMINATED.

      
15.  For further information concerning the above, contact Andrew J. Rhodes, Mass Media Bureau, (202) 418-2120.  

                                                 FEDERAL COMMUNICATIONS COMMISSION

                                                  John A. Karousos 

                                                  Chief, Allocations Branch                                                                                   

         Policy and Rules Division

                                                  Mass Media Bureau




�   The reference coordinates suggested by Southern were 34-15-88 and 83-28-44.  By comparison, the reference coordinates for the licensed site of WPUP(FM) are 34-14-13 and 83-16-03.


�    See Modification of FM and TV Authorizations to Specify a New Community of License, 4 FCC Rcd 4870 (Comm. 1989), recon. granted in part, 5 FCC Rcd 7094 (Comm. 1990).


�   The FM allotment priorities are (1) first full-time aural service; (2) second full-time aural service; (3) first local service; and (4) other public interest matters.  Co-equal weight is given to priorities (2) and (3).


�   As an alternative, the petitioner in this case counter-proposed its original proposal, requesting the reallotment and change of community of license of its station from Bay Springs to Sandersville, MS as a first local transmission service.  The Report and Order granted that proposal, consistent with the first local service cases described above.  







