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)
 

Greater Media Radio Company, Inc.
)

File No. BPH-940513IB 


)

For Construction Permit and Related
)

Short-Spacing Waiver Requests for 
)

Station WPLY(FM), Media, Pennsylvania
)

 
)

Petition for Reconsideration
)

MEMORANDUM OPINION AND ORDER
Adopted:  April 6, 2000




Released:  October 20, 2000  


By the Commission:  Commissioners Powell and Tristani dissenting and issuing a joint statement.

1. The Commission has before it a Petition for Reconsideration filed on November 1, 1999 by Greater Media Radio Company, Inc. (“Greater Media”), seeking review of our October 1, 1999 decision denying Greater Media’s Application for Review of an earlier decision by the Mass Media Bureau (“Bureau”).  Greater Media Radio Co., Inc., Memorandum Opinion and Order, FCC 99-226, 15 FCC Rcd 7090 (1999) (“MO&O”).  The Bureau decision denied Greater Media’s above-referenced construction permit application and related short-spacing waiver requests.  We shall dismiss the petition as repetitious.

2. Under 47 C.F.R. § 1.106(b)(2), where the Commission has denied an application for review, a petition for reconsideration will be entertained only if it relies on facts which relate to events which have occurred or circumstances which have changed since the last opportunity to present such matters, or if it relies on facts that were unknown and that could not reasonably have been discovered by the petitioner prior to such opportunity.  It is well established that reconsideration will not be granted for the purpose of again debating matters that have already been fully considered.  See WWIZ, Inc., 37 FCC 685 (1964), aff'd sub nom., Lorain Journal Co. v. FCC, 351 F. 2d 824 (D.C.Cir. 1965), cert. denied, 383 U.S. 967 (1967).  Greater Media contends that reconsideration is warranted based on two Commission decisions released since the filing of its Application for Review on September 23, 1996:  Review of the Commission’s Regulations Governing Television Broadcasting, Report and Order in MM Docket No. 91-221, 14 FCC Rcd 12903 (1999) (“Television R&O”); and Grandfathered Short-Spaced FM Stations, Report and Order in MM Docket No. 96-120, 12 FCC Rcd 11840 (1997) (“Grandfathered Short-Spaced Stations R&O”).  As discussed below, the Commission specifically addressed the latter decision in the MO&O, and Greater Media uses the former merely to repeat contentions already rejected in the MO&O.  

3. Greater Media sought three FM spacing rule waivers in connection with its construction permit application:  two Section 73.213(a) waivers and one Section 73.215 waiver.  47 C.F.R. §§ 73.213(a), 73.215; see MO&O, FCC 99-226 at ¶ 2.  Greater Media argues that grant of its two Section 73.213(a) waiver requests is warranted based on the Grandfathered Short-Spaced Stations R&O.  As Greater Media points out, the Commission acknowledged that this decision eliminated the need for one of Greater Media’s Section 73.213(a) waiver requests, and appeared to militate in favor of granting the other.  MO&O, FCC 99-226 at n. 10.  The Commission specifically stated, however, that the Grandfathered Short-Spaced Stations R&O was not decisionally significant because it found that the Bureau properly denied Greater Media’s request for waiver of Section 73.215.
  Id.  Thus, the Commission fully considered this argument in the MO&O.

4. In the Television R&O, the Commission adopted a new method of counting the number of radio stations in a market for purposes of determining permissible levels of radio-television ownership concentration under 47 C.F.R. § 73.3555.  See Television R&O, 14 FCC Rcd at 12951.  According to Greater Media, the effect of this decision should be to broaden the definition of “community of license” applicable to its request for waiver of 47 C.F.R. § 73.215.  However, nothing in the Television R&O modified the Commission’s well-settled definition of “community of license.”  Examination of the Petition for Reconsideration reveals that Greater Media is using the Television R&O as an excuse to repackage arguments that it previously raised in the Application for Review.  The Commission considered and rejected Greater Media’s earlier contentions that WPLY’s community of license is substantially larger than Media based on the scope of its 70 dBu principal community coverage contour and radio advertising market.  See MO&O, FCC 99-226 at ¶¶ 14-15.  The Television R&O does not furnish a valid basis for Greater Media to reargue these contentions.

5. In sum, we conclude that the subject petition fails to rely on new facts or changed circumstances as required under 47 C.F.R. § 1.106(b)(2).  Accordingly, IT IS ORDERED, That Greater Media’s petition for reconsideration IS DISMISSED.   

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas






Secretary

Dissenting Statement of Commissioners Powell and Tristani

Re:  Petition for Reconsideration, Greater Media Company, Inc.  File No. BPH-940513IB

We respectfully dissent from today’s denial of Greater Media’s Petition for Reconsideration.   Today’s action is a procedural dismissal for Greater Media’s purported failure to identify new facts or changed circumstances pursuant to the requirements of 47 U.S.C. § 1.106(b)(2).  The procedural dismissal only compounds the Bureau’s error in Media’s initial waiver request and the Commission’s denial of Media’s subsequent  Application for Review.  Having repeatedly failed to get the decision right on the merits, we believe the Petition for Reconsideration should have been granted.

� The Commission held in the MO&O that a waiver was unwarranted because, among other things, Greater Media failed to show any deficiency in WPLY’s community of license coverage.  See MO&O, FCC 99-226 at ¶¶ 13-15.
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