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. INTRODUCTION

1. This Report reviews our broadcast ownership rules as required by Section
202(h) of the Telecommunications Act of 1996 (" Telecom Act").1 That section provides:

The Commission shall review its rules adopted pursuant to this section and
all of its ownership rules biennially as part of its regulatory reform review
under section 11 of the Communications Act of 1934 and shall determine
whether any of such rules are necessary in the public interest as the result
of competition. The Commission shall repeal or modify any regulation it
determines to be no longer in the public interest.?

More recently, Congress has prescribed a period of 180 days from November 29, 1999, in
which the Commission is to complete the 1998 biennial review of its broadcast ownership
rules.®> The Conference Report for this 1999 Act states that within the subject period the
Commission shall issue areport and if it concludes that it should retain any of the rules
unchanged, it “shall issue areport that includes afull justification of the basisfor so
finding.”*

2. Sixrulesarereviewed in thisReport: (1) the national TV ownership rule
(including the "UHF discount"); (2) the local radio ownership rules; (3) the dual network
rule; (4) the daily newspaper/broadcast cross-ownership rule; (5) the cable/television

! Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996). The context of
Section 202(h) of the Telecom Act makes clear that the scope of the required ownership review relatesto
the Commission's broadcast ownership rules, both those adopted under Section 202 and our other broadcast
ownership rules. In thisregard, we note that Section 202 is entitled "Broadcast Ownership,” asisthe
corresponding section of the Conference Report. House Rep. 104-458, 104th Cong., 2d Sess. 161 (1996).
Also required by Section 202(h) isthe biennial review of rules adopted pursuant to Sections 202(a)-(f) of
the Telecom Act. These include rules pertaining to cable as well as broadcast cross-ownership.

2 Section 11(a) of the Communications Act of 1934, as amended, similarly provides that under the

statutorily required review, the Commission "shall determine whether any such regulation is no longer
necessary in the public interest as aresult of meaningful economic competition” and requires that the
Commission "shall repeal or modify any regulation it determines to be no longer necessary in the public
interest.” 47 USC § 161.

3 Section 5003, Pub L. 106-113, 113 Stat. 1501 (1999), Making consolidated appropriations for the
fiscal year ending September 30, 2000, and for other purposes.

4 Joint Explanatory Statement of the Committee of Conference on the “Intellectual Property and

Communications Omnibus Reform Act of 1999,” at 59.
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cross-ownership rule; and (6) an experimental broadcast station ownership rule. The
Report provides aregulatory history of each rule, followed by a discussion of the
competitive and diversity issues that justify our decision as to whether the rule remainsin
the public interest.

3. OnMarch 12, 1998, we adopted a Notice of Inquiry (“*NOI ”)5 inthis
proceeding seeking comment on the six rules included in this biennial ownership report.
The NOI did not seek comment on the local television ownership rule or one-to-a-market
ownership rule because these rules were aready the subject of pending proceedings and
we reasoned that their examination in those proceedings complied with Congress
mandate that we review all of our ownership rules biennially beginning in 1998.° On
August 5, 1999, we adopted a Report and Order’ relaxi ng our local television ownership
rule and one-to-a-market ownership rule. Those decisions provided broadcasters with
expanded opportunities to realize the efficiencies of television duopolies and local
radio/television combinations in markets where an essential level of competition and
diversity would be preserved. More specifically, we narrowed the geographic scope of
the television duopoly rule from the Grade B contour approach to a“DMA” test. This
new approach alows the common ownership of two television stations without regard to
contour overlap if the stations are in separate Nielsen Designated Market Areas
(“DMASs’). Additionally, it allows the common ownership of two television stationsin
the same DMA if their Grade B contours do not overlap or if eight independently owned,
full-power and operational television stations will remain post merger, and one of the
stations is not among the top four ranked stations in the market based on audience share.
Furthermore, we adopted waiver criteria presuming, under certain circumstances, that a
waiver to allow common local television station ownership isin the public interest where
one of the stationsisa“failed station,” isa*“failing station,” or where the applicants can
show that the combination will result in the construction and operation of an authorized
but as yet “unbuilt” station. We also substantially relaxed the radio/television cross-
ownership (“one-to-amarket”) rule to permit more such combinations, including
allowing a party to own as many as one TV station and seven radio stations under certain
circumstances. These actions were taken in fulfillment of our obligations under Section
202(h) of the Telecom Act and satisfy its requirements as to the subject rul es®

° Notice of Inquiry, 13 FCC Rcd 11276 (1998) ("NOI").
6 NOI, supra at 11279-80.
! Report and Order in MM Docket Nos. 91-221 & 87-8, 14 FCC Rcd 12903 (1999) (hereinafter

"TV Ownership Order").

8 The Conference Report accompanying the Telecom Act, states that the, "conferees are aware that

the Commission already has several broadcast deregulation proceedings underway. It isthe intention of the
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4. Intheinstant phase of our biennial review of broadcast ownership rules, we
conclude that the local radio ownership rules, the national television ownership rule
(including the UHF discount), and cable/TV cross-ownership rule continue to serve the
public interest and so retain these rules. As noted above, we have just recently
substantially relaxed our local television ownership and one-to-a-market rules. Itis
currently too soon to tell what effect thiswill have on consolidation, competition and
diversity. Until we have further information in this regard we believe that these rules
remain necessary in the public interest in their current form. However, we will issue
Notices of Proposed Rule Making proposing modification of the dual network and
newspaper/broadcast cross-ownership rules. Additionally, in the case of the local radio
ownership rule, we will issue a Notice seeking comment on alternative methods of
correcting certain anomaliesin the way we currently define radio markets and the way we
count the number of stationsin aradio market and the number of radio stations that an
entity owns in amarket. Finally, we conclude that the experimental broadcast station
multiple ownership rule may no longer be in the public interest and will issue a Notice of
Proposed Rule Making proposing its elimination.

II. BACKGROUND

5. For more than a half century, the Commission's regulation of broadcast service
has been guided by the goals of promoting competition and diversi ty.9 These goas are
separate and distinct, yet also related. Indeed, as recently as 1997, the Supreme Court
noted that "[f]ederal policy . . . haslong favored preserving a multiplicity of broadcast
outlets regardless of whether the conduct that threatens it is motivated by anticompetitive
animus or rises to the level of an antitrust violation."*® The Supreme Court has also held
that both of these goals are important and substantial public policies for First Amendment
purpos:as.11 Competition is an important part of the Commission's public interest
mandate, because it promotes consumer welfare and the efficient use of resourcesand is a

conferees that the Commission continue with these proceedings and conclude them in atimely manner.”
H.R. Rep. 104-458, at 164.

9 For a more extensive discussion of the Commission's competition and diversity goals see TV

Ownership Order, supraat 12910-12924.

10 Turner Broadcasting System, Inc. v. FCC, 520 U.S. 180, 117 S.Ct. 1174 (1997)(“ Turner I1").
(Citations omitted.)

n Turner Broadcasting System v. FCC, 512 U.S. 622, 662 (1997)(“ Turner 1).
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necessary component of diversity.™ Diversity of ownership fosters diversity of
viewpoints, and thus advances core First Amendment principles. Asthe Supreme Court
has said, the First Amendment "rests on the assumption that the widest possible
dissemination of information from diverse and antagonistic sourcesis essential to the
welfare of the public . .. ."** Promoting diversity in the number of separately owned
outlets has contributed to our goal of viewpoint diversity by assuring that the
programming and views available to the public are disseminated by awide variety of
speakers.

6. This Report uses the framework for reviewing competition and diversity
outlined in the NOI to evaluate, as required by the Telecom Act, whether the six rules
included in this biennial review continue to bein the public interest.™* Thus, we assess
current levels of competition in the market for delivered video programming, the
advertising market, and the program production market to determine whether such
competition has eliminated the need for the six rules. Our diversity analysis focuses upon
the degree to which broadcast and non-broadcast media, operating within the framework
of our ownership rules, advance the three types of diversity (i.e., viewpoint, outlet and
source) that our broadcast ownership rules have attempted to foster. Viewpoint diversity
refersto the range of diverse and antagonistic opinions and interpretations presented by
the media. Outlet diversity refersto avariety of delivery services (e.q., broadcast
stations, cable and DBS) that select and present programming directly to the public.
Source diversity refers to the variety of program or information producers and owners.™

1. STATUSOF MEDIA MARKETPLACE

7. Our decision here concerning the broadcast ownership rules takes account of
the ongoing changes in the structure of the broadcast industry. The UHF television
discount, the daily newspaper/broadcast cross-ownership rule, the cable/television cross-
ownership rule, and the experimental broadcast station ownership rule have not been
examined for many years. In reviewing these rules, we recognize that there has been

2 Revision of Radio Rules and Palicies, 7 FCC Red 2755 (1992), recon. granted in part, 7 FCC Red
6387 (1992), further recon., 9 FCC Rcd 7183 (1994).

3 Associated Pressv. United States, 326 U.S. 1, 20 (1945); accord Federal Communications
Commission v. National Citizens Committee for Broadcasting, 436 U.S. 775 (1978).

¥ NOI, supraat 11277-78.
15 See TV Ownership Order, supra at 12911-12, n.29; see also TV Ownership Further Notice, 10

FCC Rcd 3524, 3549-50 (1995).
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substantial growth in the number and variety of media outletsin local markets. In
contrast, the national television ownership rule, the local radio ownership rules, and the
dual network rule were modified in 1996 in accordance with Section 202 of the Telecom
Act. While there has been growth in the number and variety of media outlets since the
Telecom Act, there have also been significant changes in the ownership structure of the
broadcast industry during that period, chiefly consisting of extensive consolidation in the
radio and television industries.

8. Section 202(h) of the Telecom Act requires us to determine whether any of
our broadcast ownership rules “ are necessary in the public interest as the result of
competition." We note that some commenters express the belief that this limits our
review only to competitive matters and that our analysis must be devoid of diversity
considerations. Because the statutory language requires reference to the public interest
standard, and because diversity and competition have both been critical components of
that standard,™ our review must consider diversity issues aswell. Indeed, the United
States Supreme court has identified as a*“governmental purpose of the highest order”
ensuring the public’s access to “amultiplicity of information sources.”*” Also, thereis
support for our consideration of diversity in this context in the legislative history of the
Telecom Act itself. Asdiscussed in our recent local television ownership decision,
Congress expressed diversity concerns with regard to at least two of our rules and, with
respect to our review of the radio/television cross-ownership rule, expressly instructed the
Commission to take into account not only the increased competition facing broadcasters
but also “the need for diversity in today’ s radio marketplace.”* Finaly in thisregard, the
statutory language appears to focus on whether the public interest basis for the rule has
changed as aresult of competition, and does not appear to be intended to limit the factors
we should consider. Therefore, our public interest determination for each rule is based on
an examination of both competition and diversity issuesin light of competitive market
conditions. The material below provides abrief overview of the number of outlets,
ownership structure, and other information relevant to the current status of competition in
the video, audio, and newspaper industries. The numbers alone, of course, are not
sufficient to determine whether particular media compete with one another in relevant
markets or whether different media are adequate substitutes for one another from a
diversity perspective.

1 See, e.g., United States v. Storer Broadcasting Company, 351 U.S. 192, 203 (1956); FCC v.
National Citizens Committee For Broadcasting, 346 U.S. 775, 780-81,794 (1978).

v Turner 11, supra at 190.

18 TV Ownership Order, supraat 12913.

9 S. Conf. Rep. 104-230, 104™ Cong. 2d Sess. 163 (1996).
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9. Video. There are currently over 100 million TV householdsin the u.s®
served by avariety of video outlets. Over-the-air outlets include: 1,243 commercia TV
stations (682 UHF, 561 VHF); 373 non-commercial, educational TV stations (248 UHF,
125 VHF); and, over 2,100 low-power TV stations.* Sixty percent of commercial TV
stations are affiliated with one of the top four networks (ABC, CBS, Fox, & NBC).
Another 18 percent are affiliated with the newer national networks. United Paramount
(UPN), Warner Brothers (WB) and the Paxson Network (Paxnet).22 The remaining
commercia stations are affiliated with smaller networks or are independents. The
average TV household in the U.S. can receive 13 over-the-air TV stations, while 36
percent of all homes can receive 15 or more stations and 9 percent can receive 20 or more
stations over the air.”

10. There are over 10,400 cable systems passing 96+ million homes and serving
almost 67 million TV households.** This represents sixty-six percent cable penetration?
Sixty-four percent of all subscribers have at least 54 channels and over 98% have a
minimum of 30 channels.?® Today there are over 170 national cable programming
networks and 50 regional networks.?” Many cable systems offer PEG access channels,
and some, albeit fewer than a dozen, offer local cable news, educational and public affairs
programming. Mogt, if not all, of these latter type of channels are owned by alocal
television station or newspaper.

2 U.S. Television Household Estimates, Nielsen Media Research, September 1999.

2 FCC Press Release, Broadcast Station Totals as of September 30, 1999, (issued November 22,
1999).

2 BIA Research Inc., MEDIA Access Pro Data Base, May 22, 2000.

z Nielsen Media Research, Television Audience 1996, 1997.

2 Annual Assessment of the Status of Competition in the Market for the Delivery of Video

Programming, CS Docket 99-230, (“ Sixth Cable Report”), 15 FCC Red 978, Appendix B (2000).

® Broadcasting & Cable, April 24, 2000, at 62.
% Id. at Table B-4.
2 NCTA, Cable Television developments, Fall 1998/Winter 1999, at 28-136.
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11. Other video providersinclude Direct Broadcast Satellite (DBS), which
currently provides up to 350 channels to over 10 million subscribers. Multichannel
Multipoint Distribution Service (MMDS) serves over 800,000 subscribers; Satellite
Master Antenna Television (SMATV) has approximately 1.5 million subscribers, Home
Satellite Dishes (HSD) serve over 1.7 million households; Open Video Systems (OVS)
have 60 thousand subscribers.”® By 1999, fifty percent of households owned a PC and
over 100 million Americans were Internet users.”®

12. Audio. Over 12,600 radio stations are currently on the air (4,783 AM, 5,766
commercial FM and 2,066 educational FM).% The average radio market has 22
commercial radio stations. Of 270 Arbitron radio markets, 128 markets (47 percent) are
served by more than 20 stations and 90 percent of markets (244 of 270 ) have over 10
stations.*

13. Newspapers. In 1998, there were 1,489 daily newspapersinthe U.S. The
total circulation for those dailies was about 56 million.** There were also 8,193 weekly
newspapers with a combined circulation of over 74 million, and a Sunday circulation of
over 60 million.** There are also anumber of special interest newspapers available to
readers, catering to awide variety of audiences. There are 185 African-American
newspapers in 35 states and the District of Columbia, 107 Hispanic newspapers published
in 35 states and the District of Columbia, 98 Jewish newspapersin 31 states, 159 other
"ethnic" newspapers published in the U.S., 43 gay and leshian newspapers published in
24 states and the District of Columbia, 134 military newspapers published in 38 states,
132 religious newspapers published in 40 states and the District of Columbia, and 1,236
college newspapers published in al 50 states and the District of Col umbia.®* Many of

% Sixth Cable Report, supra at Table C-1.

» Id. at p.8.

% FCC Press Release, Broadcast Station Totals as of September, 30, 1999, (issued November 22,
1999).

3 These station counts include all in-market stations and selected out-of-market stations based on

BIA’s“Investing in Radio,” 1999 Market Report, 4" Edition.

% Newspaper Association of America, Facts About Newspapers 1999, at 15.

3 Id. at 16, 27, 31.

i Editor and Publisher Y earbook 1998, at 11-1 to |1 124.
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these newspapers, however are not published daily, are not in the English language, and
are not circulated generally in the community of publication, or have insufficient
circulation in the DMA.

V. RULES
A. National TV Ownership Rule and UHF Discount
1 Regulatory History

14. Section 73.3555(€)(1) sets forth the current national TV ownership rule. That
section states:

No license for acommercia TV broadcast station shall be granted, transferred or
assigned to any party (including all parties under common control) if the grant,
transfer, or assignment of such license would result in such party or any of its
stockholders, partners, members, officers or directors, directly or indirectly,
owning, operating or controlling, or having a cognizable interest in TV stations
which have an aggregate national audience reach exceeding thirty-five (35)
percent.®®

15. Section 73.3555(¢€)(2) setsforth the "UHF discount." That section explains
that "national audience reach” is based on the number of TV householdsin Nielsen
Designated Market Areas (DMA), and that UHF TV stations are attributed with only 50%
of the TV households in the DMA.*

16. The Commission first adopted a national ownership limit for television
broadcast stationsin the 1940s by imposing numerical caps on the number of stations that
could be commonly owned, and originally limited common ownership to no more than
three stations nationwide.®’ Several years later this was expanded to allow ownership of
no more than five stations.® In retai ning the five station rule in 1953, the Commission

® 47 C.F.R. § 73.3555(€)(1).

% 47 C.F.R. § 73.3555(€)(2). The UHF discount isintended to recognize the deficiencies in over-
the-air UHF reception vis-a-vis VHF reception. Asaresult, UHF stations are not “credited” with reaching
their entire market but, instead, their coverageis “discounted” by 50 percent.

3 6 FR 2284-85 (Tuesday, May 6, 1941).

% 9 FR 5442 (Tuesday, May 23, 1944).
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explained:

The purpose of the multiple ownership rulesisto promote diversification
of ownership in order to maximize diversification of program and service
viewpoint as well asto prevent any undue concentration of economic
power contrary to the public interest and thus to carry out the underlying
purpose of the Communications Act to effectuate the policy against
monopolization of broadcast facilities and the preservation of the
broadcasting system on a free competitive basis.*

17. In 1954, the Commission adopted the "Seven Station Rule" by raising the
multiple ownership limit from five stations to seven, with no more than five being VHF
stations.*® The Commission believed that the more rapid and effective development of
the UHF band warranted permitting the ownership of additional UHF stations.* The
Commission noted that it was aware of the serious problems confronting the development
of the UHF service, especially in markets with VHF-only set saturation, and that it wasin
these areas particularly where the prestige, capital, and know-how of the networks and
other multiple owners would be most effective in aiding UHF.*

18. Thirty years later, in 1984, the Commission eliminated the Seven Station Rule
and established a six-year transitional period during which common ownership of twelve
television broadcast stations would be permitted.43 The Commission determined that
repeal of the Seven Station Rule would not adversely affect the Commission's traditional
policy objectives of promoting viewpoint diversity and preventing economic
concentration.”* The Commission explained that: 1) changes in the broadcasting and

® Amendment of Multiple Ownership Rules, 9 RR 1563 (1953). See Federal Communications
Commission v. Sanders Brothers Radio Stations, 309 U.S. 470 (1940).

0 Amendment of Multiple Ownership Rules, 43 FCC 2797 (1954).

“ Id. at 2801.

42 Id.

3 Amendment of Multiple Ownership Rules, (Gen. Docket 83-1009) 100 FCC 2d 17 (1984).
“

See id. at 24-46 for adiscussion of the effects of eliminating the rule on viewpoint diversity and
economic competition.

10
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communications markets, 2) new evidence of the positive effects of group ownership on
the quality and quantrty of public affairs and other programming responsive to
community needs,*® and 3) the lack of relevance of a national ownership rule to the
availability of diverse and independently owned radio and TV voicesto individual
consumers in their respective local markets’’ Ied to the conclusion that the rule was
unnecessary to ensure drversrty of viewpoi nts.** The Commission determined that the
better focus for addressing viewpoint diversity and economic competition concerns was
the number and variety of information and advertising outletsin local markets.*®
Nevertheless, the Commission recognized the concerns of some commenters that, if the
rule were repealed immediately and in its entirety, a significant restructuring of the
broadcast industry might occur before all ramifications of such a change became
apparent. Therefore the Commission established atransitional limit of twelve television
broadcast stations.® The transitional limit would automati cally sunset in six years unless
experience showed that continued Commission involvement was warranted.

19. On reconsideration, the Commission, modified its decision Specrfrcally
the Commission 1) established an audience reach cap of 25 percent ?in addition to the

® Id. at 18, 28.
“° Id. at 20.
7 Id. at 37.
® Id. at 19.

9 Id. at 20. Regarding the possibility of competitive harm, the Commission noted the conclusions of

the Department of Justice that "elimination of the Seven Station Rule will raise little risk of adverse
competitive effectsin any market." The Department concluded that elimination of the rule would not
increase concentration in the national network advertising market, because each network has already
achieved access to almost every local market through its affiliation agreements. Inthelocal spot market,
the Department concluded that "[s]ince spot advertising is sold in local geographic markets, and the rule
does not address concentration in those markets, a rule change should not affect competition in spot
advertising." 1d. at 38, 41. The Commission also noted that elimination of the rule may allow group
owned television stations to exploit important efficiencies. 1d. at 44.

%0 Id. at 18, 55.

o Memorandum Opinion and Order in MM Docket No. 83-1009, 100 FCC 2d 74 (1985).

% Defined as 25 percent of the national audience, calculated as a percentage of all Arbitron ADI

television households.

11
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twelve station limit, to better account for the effect that relaxation of the rule would have
on population penetration; 2) attributed owners of UHF stations with only 50 percent of
their ADI audience reach to take cognizance of the limitations inherent in UHF
broadcasting; 3) permitted common ownership of an additional two television stations,
provided that they were minority controlled; and 4) eliminated the automatic sunset
provision. The stated objective was to permit reasonable expansion so as to capture the
benefits of group ownership while avoiding the possibility of potential disruptive
restructuring of the national broadcast industry. * The Commission explained that a
numerical cap would prevent the acquisition of atremendous number of stations in the
smaller markets, thus reducing the possibility of disruptive restructuring in small markets,
while an audience reach cap would temper dramatic changes in the ownership structure
by the largest group owners in the largest markets.> The Commission noted that its
decision to use both a numerical cap and an audience reach ca5p was also predicated on
concerns regarding the potential impact on industry structure. > The Commission further
explained that attributing UHF stations with 50 percent of an ADI market's audience
reach was intended to address the fundamental disadvantage of UHF television in
reaching vi ewers.”® The Commission found it inadvisable to terminate the multi ple
ownership rules for television broadcast stations automatically at the end of six years.
The Commission explained that 1) it was appropriate to proceed cautiously in relaxing
the rules and 2) an automatic sunset of the ownership rules was unnecessary to achieve
the Commission's policy objectives.”’

20. On March 7, 1996, the Commission amended the national television station
multiple ownership rules to conform to the provisionsin Section 202(c)(1) of the
Telecom Act.”® Specificaly, the Commission eliminated the numerical limit on the

Memorandum Opinion and Order, (Gen. Docket 83-1009) supra at 98.

% 1d. at 89 and 91.
% 1d. at 87-88 n. 38.
% The UHF Comparability Task Force found that: "Due to the physical nature of the UHF and VHF

bands, delivery of television signalsis inherently more difficult at UHF. It should be recognized that actual
equality between these two services cannot be expected because the laws of physics dictate that UHF signal
strength will decrease more rapidly with distance than does VHF signal strength.” 1d. at 93.

> Id. at 96-97.

%8 Order, 11 FCC Red 12374 (1996).

12
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number of broadcast television stations a person or entity could own nationwide and
increased the audience reach cap on such ownership from 25 percent to 35 percent of
television households.

21. Inour Naotice of Inquiry in this proceeding we sought comment on thisrule.
Particularly, we asked about its effect on competition in the national advertising market
and the program production market at the national level. We also sought comment on the
rule’s effect on existing television networks and the formation of new networks and
sought information on the economies of scale that may have been realized as aresult of
the consolidation permitted by the Telecom Act.* Finally, we asked whether the UHF
discount should be retained, modified or eliminated in view of the decreasing disparity
between VHF and UHF television and, in the event of a decision to modify the rule,
whether and, if so, how group owners that exceed any new limits should be
grandfathered.”

2. Commentson National TV Ownership Rule

22. All of the mgor networks (ABC, CBS, Fox, and NBC) support total repeal of
the national television ownership rule. These networks argue that abolition of the rule
would have no effect on the level of diversity and competition in local markets,®* and
retention of the rule hinders broadcasters from achieving economic efficienci es.” These
networks maintain that group owned stations provide more news and public affairs
programming than non-group owned stations.®® They also argue that removal of the
audience reach cap would promote the development of new broadcast television
networks.* Fi nally, they argue that the only two markets that may be affected by
elimination of the rule, the national advertising market and the market for national

%9 NOI, supraat 11281.

60 Id. at 11285.

ot ABC Comments at 5, CBS Comments at 8, Fox and USA Broadcasting Comments at 13, and NBC
Commentsat 11.

62 ABC Comments at 6, CBS Comments at 13, Fox and USA Broadcasting Comments at i-ii, and
NBC Comments at 15-16.

63 ABC Comments at 7, CBS Comments at 14-15, Fox and USA Broadcasting Comments at 16-19,
NBC Comments at 15.

64 Fox and USA Broadcasting Comments at i-ii, and NBC Comments at 14-15.

13



Federal Communications Commission FCC 00-191

exhibition rights to video programming, would remain unconcentrated.®®

23. Two group owners (Paxson and Council Tree) support relaxation of the rule.
Paxson proposes facilitating the construction of new television stations by allowing group
owners to take an equity mterest in the new stations in exchange for financing the
construction of new stations.®® The ownership interest would not count for purposes of
the audience reach cap. Council Tree suggests permitting group owners that have reached
the 35 percent cap to take an eqwty interest in additional stations, aslong at the stations
are controlled by small busi nesses.” Aga| n, the ownership interest would not count for
purposes of the audience reach cap.

24 A number of commenters support retaining the national television ownership
rue® NAB argues that the new television ownershlp [imits have not been in effect long
enough to warrant any modification at this time.® Network Affiliated Stations Alliance
(NASA) asserts that an increase in the audience reach cap will increase the bargaining
power of networks and, therefore, diminish localism by making it more difficult for
affiliates to program their stations in the interests of the communities they are licensed to
serve.”® Center for Media Education (CME), et al., contend that the recent increase in
the cap has led to unprecedented concentration and diminished competition that may
enable networks to exercise monopsony power in the program production market.”
According to CME, et. d., the public is receiving less news and information from fewer

& CBS Commentsat iv.

6 Paxson Communications Corporation's Proposal to the FCC to Increase Broadcast Diversity

(submitted July 24, 1998).

o7 Council Tree Communications Comments at 9.

%8 National Association of Broadcasters (NAB) Comments at 11-12; Network Affiliated Stations
Alliance (NASA) at 6-15; Center for Media Education (CME), et. al. Comments at 2-17; Office of
Communication, Inc., United Church of Christ, and Black Citizens for a Fair Media Comments at 4-6;
American Federation of Television and Radio Artists (AFTRA) Comments at 3-6; and Gallium
Communications, Inc. Comments at 2 and Reply Comments at 2-3.

69 NAB Comments at 11.
o NASA Commentsat 2, 5, 12 and 14.
n CME, et. al. Comments at 14-16.

14



Federal Communications Commission FCC 00-191

sources.”” American Federation of Television and Radio Artists (AFTRA) asserts that
maintaining the existing 35 percent cap will not harm competition and is essential to
protect diversity on the airwaves.”® AFTRA argues that group owners recycle news and
public affairs programming from one reporter or news writer, whereas the public interest
is better served by having different reporters and news writers in separate markets provide
different angles and perspective on the news.”* One commenter wants the Commission to
increase viewpoint diversity by reducing the number of stations a company may own if
group owners do not spin off properties on avoluntary basi s”

3. Discussion of National TV Ownership Rule

25. We believe that the audience reach cap should be retained at its current level
for the present. Asan initia matter, Congress prescribed an increase in the cap from 25%
to 35% in the Telecom Act. Severa considerations motivate our decision not to change
the national TV ownership rule. First, we believe that the effects of our recent change to
the local television ownership rule should be observed and assessed before we make any
alteration to the national limit. Second, the existing reach cap has aready resulted in
many group owners acquiring large numbers of stations nationwide since the cap was
increased to 35 percent in 1996. We also believe that this trend needs further observation
prior to any changein the cap.”

2 Id. at 16. Asexamples, CME, et al. point to situations in Florida and Pennsylvania where

commonly owned affiliates of different networks air the same local newscasts.
s AFTRA Comments at 3.

“ Id. at 4-5.

s Gallium Communications, Inc. Comments at 2-3.

e We note, however, that on November 18, 1999, Fox Television Stations, Inc., filed an “Emergency

Petition for Relief and Supplemental Comments’ in this proceeding seeking, among other things, repeal of
the national broadcast ownership rule. Also, on November 19, 1999, Viacom Inc. filed “ Comments’ in this
proceeding seeking repeal of the same rule and, additionally, the dual network rule. The original deadline
for filing commentsin this proceeding was May 22, 1998, with June 22, 1998, being the reply comment
deadline. These deadlines were later extended, pursuant to the request of the National Association of
Broadcasters, to July 21, 1998, and August 21, 1998, for comments and reply comments, respectively.
Order in MM Docket No. 98-35, DA 98-854 (released May 7, 1998). The Fox and Viacom filings, having
been submitted nearly 18 months subsequent to these deadlines will not be considered in this proceeding.
Simply, to do so would provide a precedent for subjecting our biennial review proceedings to unceasing
comment cycles, and would deprive other parties of an ability to respond to these new matters absent
establishment of new pleading cycles. Accordingly, they will not be considered herein but will be included
in the record of our 2000 biennial review of broadcast ownership issues.
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26. Onefactor in our decision is the recent relaxation of our local television
ownership rules.” As noted above, those decisions provided increased flexibility for the
creation of television duopolies and television/radio combinations in local markets while
safeguarding an essential level of competition and diversity. We conclude that prudence
dictates that we should monitor the impact of our recent decisions regarding local
television ownership and any impact they may have on diversity and competition prior to
relaxing the national reach cap. Commenters supporting relaxation or elimination of the
cap make credible argumentsin favor of their position. These argumentsinclude the
contention that elimination of, or increase in, the cap would alow additional economic
efficiencies and more news and public affairs, increase minority ownership by removing
the cap as an impediment to broadcasters obtaining attributable equity interests in
minority-owned television stations, and promote the development of new broadcast
television networks. We believe, however, that the competitive concerns of opponents of
relaxation or elimination of the cap™ are more convincing under current circumstances.
Until we gain experience under the new local television ownership ruleswe are
disinclined to correspondingly relax them on the national level. While we will reexamine
this decision in our future biennial reviews of broadcast ownership rules, we intend to
proceed cautioudly in this area at the present time.

27. Also, elimination of the 12 station numerical cap has aready permitted group
owners to acquire alarge number of stations.”” The Appendix to this Report provides a
snapshot view of the restructuring that has taken place in the broadcast television industry
since enactment of the Telecom Act in February 1996. The table lists the number of
commercial television stations owned by the top 25 group television owners for 1996 and
2000 ranked by the national audience reach of these television owners. The data show
that many group owners have acquired additional stations and increased their audience
reach since the Telecom Act’ s passage.

77 See TV Ownership Order, supra.

® These arguments are that eliminating or expanding the reach cap would increase the bargaining

power of networks over their affiliates, reduce the number of viewpoints expressed nationally, increase
concentration in the national advertising market, and enlarge the potential for monopsony power in the
program production market.

" The current rule permits a group owner to acquire a VHF station in every market below DMA 47
(i.e., DMA 48 through DMA 210, atotal of 163 stations) and still remain below the 35 percent audience
reach cap. By holding UHF stations only, a group owner could acquire a station in every market below
DMA 10 (i.e., DMA 11 through DMA 210, atotal of 200 stations) and still remain below the 35 percent
audience reach cap.
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28. Moreover, consolidation isafeature of other video media. In cable, the seven
largest operators now serve almost 90 percent of all U.S. cable subscribers, which isup
from 63 percent being served by the top 10 multiple system operators (“MSO”) in 1990.*
Thirty-seven percent of satellite-delivered national programming networks are now
vertically integrated with acable MSO. In 1999, for example, one or more of the top six
cable MSOs held an ownership interest in each of 101 vertically integrated national
programming services. In addition, a significant percentage of the top national
programming services are controlled by approximately eleven companies, including cable
M SOs, broadcasters and other media entities.** Of the top 50 programming servicesin
terms of subscribership, 46 are owned by one or more of these 11 companies.”

29. The evidence suggests that the television broadcast industry is still adapting
to the recent relaxation of the national and local ownership rules and we wish to avoid
actions with the potential for disruptive restructuring. For example, applications for
duopolies under our new local television ownership rule were only filed this past
November and we believe that we should monitor devel opments under this new rule prior
to making any changes to the national television ownership reach cap.

30. We also intend to proceed cautiously because the Commission has previously
recognized that a change in the audience reach cap may well influence the bargaining
positions between broadcast television networks and their affiliates.®® We noted that in
some situations, relaxation of the national ownership limits could increase the bargaining
power of networks by expanding their option to own rather than affiliate with broadcast
television stations. In other situations, however, relaxation of the national ownership
limits could increase the bargaining position of group-owned affiliates by creating larger,
more powerful groups. Inits comments, NASA asserts that the national ownership ruleis

80 Sixth Cable Report, supra at 986; Annua Assessment of the Status of Competition in the Market

for the Delivery of Video Programming, CS Docket No. 94-48, (“First Cable Report™), 9 FCC Red 7442,
7514 (1994).

8 Sixth Cable Report, supraat 1058. The eleven are: ABC/Disney, General Electric, CBS/Viacom,
News Corp., Time Warner, Discovery, Rainbow Media Liberty Media, USA Networks, E.W. Scripps and
Comcast.

8 Id. The four unaffiliated services among the top 50 are C-SPAN and C-SPAN2 (both of which are
almost wholly funded by the cable industry), WGN and The Wesather Channel.

8 Review of the Commission's Regulations Governing Programming Practices of Broadcast
Television Networks and Affiliates, 10 FCC Red 11951, 11960 (1995).
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the essential mechanism for maintaining the balance between networks and their affiliates
to ensure that affiliates can program their stations in the interests of the communities they
are licensed to serve® NASA argues that an increase in the audience reach cap will
increase the bargaining power of networks.® We believe that in considering relaxation of
the national ownership rule we should act cautioudly in light of the potential impact of
this rule on the bargaining positions of networks and affiliates, particularly given the
restructuring that may be taking place concurrently on the local level. We do not believe
that consolidation of ownership of all or most of the television stations in the country in
the hands of afew national networks would serve the public interest. The national
networks have a strong economic interest in clearing all network programming, and we
believe that independently owned affiliates play a valuable counterbalancing role because
they have the right to decide whether to clear network programming or to air instead
programming from other sources that they believe better serves the needs and interests of
the local communities to which they are licensed. Independent ownership of stations also
increases the diversity of programming by providing an outlet for non-network
programming. We do not believe that the role played by independently owned affiliates
isany lessimportant today than it was four years ago when Congress determined that the
public interest was served by maintaining a national ownership limit, albeit it at a slightly
relaxed (35% rather than 25%) level.

4. Comments on the UHF Discount

31. A number of commenters advocate elimination or substantial modification of
the UHF discount.®® These groups argue that the original basis for the discount appears to
have fallen away. Specificaly, the deficienciesin UHF reception that existed in the early
years of television have largely been ameliorated by improved television receiver design
and the fact that more than two-thirds of all television homes now receive local signals
viacable” ABC maintainsthat the only television households that might have trouble
receiving UHF signals are the 32 percent that do not subscribe to cable. ABC contends
that if half of those households cannot receive UHF signals, a 50 percent discount is

8 NASA Comments at 2.

8 Id. at 5.

8 ABC Comments at 18-23; NBC Comments at 16; Press Broadcasting and Greater Media

Comments at 4-6; and CME, et al. Comments at 17-19.

8 NBC Comments at 16; ABC Comments at 19; Press Broadcasting and Greater Media Comments at

5; CME, et a. Comments at 17-18.
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being applied to rectify a 16 percent disparity.®® ABC suggests replacing the 50 percent
discount with an approach that estimates coverage disparities on a market-by-market
basis. Press Broadcasting and Greater Media suggest that all stations that reach at least
51 percent of their market households be treated exactly the same for multiple ownership
purposes. Only those stations that, as a matter of demonstrable fact, are unable to reach
(either over-the-air or by cable carriage) at least 51 percent of the householdsin their
markets should be accorded some special treatment.?® CME, et a. argue that the UHF
discount contributes to the lack of competition and diversity in the national television
market. According to CME, et a., the UHF discount provides an unfair comgpetitive
advantage by allowing UHF owners to evade national ownership reach caps. 0 They warn
that retaining the UHF discount will reduce the diversity of sources available to the public
and potentialy allow a handful of ownersto control the national news agenda91

32. A number of commenters, however, support retention of the UHF discount.”
These commenters argue that the original basis for the discount remains. Specificaly,
these commenters maintain that cable carriage, must-carry rules, and improved receiver
design have not created alevel playing field between UHF and VHF stations. They argue
that economic and technical disparities between UHF and VHF stations continue to
disadvantage UHF stations. These disparities include UHF stations having weaker
signals, inferior propagation characteristics, higher operating costs, lower ratings, and
lower profits, relative to VHF stations. Many of these commenters also contend that the
UHF discount is critical to the continued growth of the emerging broadcast networks.*®
Fox and USA Broadcasting maintain that VHF stations typically have a signal reach of 72
to 76 miles, while UHF stations' signal reach is 44 miles.*’ Fox and USA Broadcasti ng

8 ABC Comments at 19.

8 Press Broadcasting and Greater Media Comments at 6.

% CME, et a., Comments at 18.
- 1d. at 19.
% Fox and USA Broadcasting Comments at 19-22, NAB Comments at 12-13, ALTV Comments at 2-

30, Paxson Comments at 4-27, Telemundo Comments at 5-17, and Univision Comments at 2-16.
9 Paxson Comments at 16-21, ALTV Comments at 27-29, and Telemundo Comments at 15.

9 Fox and USA Broadcasting Comments at 21.
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argue that the signal reach disparity resultsin similar inequalitiesin Grade B coverage,
with UHF stations typicallg/ achieving approximately 55 to 75 percent of the Grade B area
coverage of VHF stations. ® Two studies submitted by NAB conclude that UHF stations
continue to face a penalty in ratings and financial performance.® ALTV contends that
despite must-carry provisions, many smaller UHF stations are not carried throughout their
local area®” ALTV explainsthat stations must provide a Grade B quality signal to the
cable system's headend in order to qualify for carriage but, in most instances, the Grade B
of aUHF facility does not extend as far as the Grade B contour of a VHF facility. Asa
result UHF stations are carried on fewer cable systems. Univision asserts that if the UHF
disparity no longer exists, then group owners would be taking advantage of the UHF
discount by selling their VHFs and buying UHFs.*® Univision notes that this has not
occurred.

33. Commenters seeking elimination or modification of the UHF discount
advocate differing grandfathering options. For example, ABC opposes grandfathering,*®
while CME, et al., favor phasing out grandfather rights over a three-year period.100 In
contrast, commenters favoring retention of the UHF discount argue that if the discount is
eliminated, existing ownership interests should be grandfathered. For example, Paxson
contends that forced divestiture could threaten its ability to compete with other networks
and threaten the many stations that would lose access to Paxson's financial resources and
programmi ng.lOl

34. Commenters responses were sharply divided on whether it makes sense to
retain the UHF discount once we have transitioned to digital television transmission.
Commenters advocating elimination of the UHF discount argue that retention of the UHF

95 Id.
% NAB Comments at 12-13.
o ALTV Comments at 18.

% Univision Comments at 6.

9 ABC Comments at 23.
100 CME, et al., Comments at 19.

101 Paxson Comments at 21-27.
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discount serves no legitimate purpose when alarge mgority of DTV stations operate on
UHF frequenci es.' In contrast, commenters favoring retention of the UHF discount
argue that the conversion to digital television broadcasting will not eliminate the
UHF/VHF disparity. Paxson, and Fox and USA Broadcasting note that DTV allotments
are based primarily on replication of existing analog service, and VHF NTSC stations that
have been assigned a UHF channel for digital service have been allotted higher power
levels precisely in recognition of the UHF handicap.103 NAB and Paxson argue that
digital carriage rights and the number of television stations choosing to remain on the
UHF band following the digital transition are still undetermined, and these factors should
be solidified before the Commission makes any changes to the UHF discount rule.'®*

5. Discussion of the UHF Discount

35. We believe that, for the present time, the UHF discount remains necessary in
the public interest. Ascommenters note, there remains a UHF handicap that has not yet
been overcome. Although roughly two-thirds of American viewers obtain their local
television stations over a cable television system, still roughly one third do not. They rely
on over-the-air reception. UHF stations have greater difficulty in reaching these viewers
and cable headends -- thereby hindering their ability to obtain cable carriage -- because of
their weaker signal. While the Commission has observed in other contexts that this UHF
signal disparity has been ameliorated over the years'® it has not yet been eliminated.
Additionally, because of the higher operating costs of UHF stations, particularly dueto
their higher power requirements, even when they can reach these viewers they still incur
greater expenses than VHF stations in doing so and, thus, remain under a competitive
handicap warranting a 50 percent discount.

36. AsUnivision points out in its comments, if there were no competitive
disparity between VHF and UHF television, we would expect group ownersto take

102 See, e.g., NBC Comments at 16, Press Broadcasting and Greater Media Comments at 5.

108 Paxson Comments at 14, Fox and USA Broadcasting Comments at 22.

104 NAB Comments at 13, Paxson Comments at 12-16.

1 See Report and Order in MM Docket No. 94-123, 11 FCC Red 546, 583-86 (1995) (repealing the

prime time access rule); Report and Order in MM Docket No. 87-68, 3 FCC Rcd 638 (1988), clarified 4
FCC Rcd 2276 (1989) (eliminating the policy under which applications to initiate or improve VHF service
were considered contrary to the public interest if they threatened adverse economic impact on existing or
potential UHF stations).
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advantage of the UHF discount by selling their VHFs and buying UHFs. The fact that
few, if any, group owners have used this strategy suggests that the market recognizes a
continuing competitive disparity between the two services. Accordingly, we cannot say
the discount is no longer in the public interest as aresult of competition.

37. While the technical and engineering evidence submitted by commenters
continues to support the UHF discount, we believe that it will likely not continue to do so
in the future. The information received in the proceeding suggests that the reach disparity
between VHF and UHF stations differs from market-to-market and station-to-station. In
addition, we agree with commenters arguing that advances in technology now provide us
with the tools to more accurately measure the household reach for each UHF station.'®

38. Inthisregard, we note that the existing UHF discount will likely not work
well for DTV. Our effortsto replicate existing signal coverage provide DTV stations the
ability to reach approximately the same number of television households they currently
reach with NTSC stations. Thus, it is not clear that a VHF NTSC station assigned a UHF
DTV channel should be permitted a UHF discount if the station reaches the same number
of households as did its NTSC counterpart. Nor isit clear that a UHF NTSC station
assigned a VHF DTV channel should lose the discount if the DTV station does not reach
more households. In thisregard, however, we note that, pursuant to Section 5009(c) of
Pub. Law 106-113, 113 Stat. 1501, Appendix | (1999), the Commission, on December 7,
1999, issued a Public Notice giving DTV licensees until December 31, 1999, in which to
file notice that they intend to seek maximization of their DTV service area’” One
thousand three hundred and sixteen letters of notification manifesting the intent to file to
maximize DTV stations service areas were filed by that deadline. Accordingly, DTV
licensees, including those operating on UHF channels, have been given the opportunity to
maximize their DTV coverage areas, and not merely replicate their analog coverage. This
should ameliorate at least some of the disparities between UHF and VHF stations' access
to viewership in the digital context. Additionally, unlike analog signal reception, where
picture quality gets progressively worse as distance from the antennaincreases, digital
reception is characterized by the so-called “cliff effect.” That effect is characterized by
DTV television receivers obtaining the same quality of reception at a distance from the
transmitting antenna as is obtained close to it until such a point as the data stream is no
longer useable by the receiver. At that point reception “falls off a cliff” and no picture or

106 The Commission has previoudly recognized that the best indicator of the reach handicap is one that

measures the actual coverage limitation inherent in the UHF signal. 100 FCC 2d at 93.

17 Public Notice, “’ Community Broadcasters Protection Act of 1999 Sets Deadline of December 31,
1999 for Full Service TV Stationsto File Letters of Intent to Maximize Their DTV Facilities,” DA 99-2739
(released December 7, 1999).
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sound is produced. In other words, the reception quality remains high when an adequate
signal isavailable. Effectively, asthe average DTV signal strength gets weaker at the
edge of astation’s service area, the picture and sound will be produced for smaller
percentages of time, until reception is considered unacceptable. Generally, DTV UHF
viewers should have better quality reception at greater distances from the station than is
currently the case with respect to analog UHF reception. This, too, should allow DTV
UHF stations to obtain better access to off-the-air viewers and should rectify the
VHF/UHF disparity to an extent. We believe that under these circumstances, the eventual
modification or elimination of the discount for DTV will be appropriate. Accordingly, at
such time near the completion of the transition to digital television we will issue a Notice
of Proposed Rulemaking proposing a phased-in elimination of the discount.'®

B. L ocal Radio Ownership Rules
1. Regulatory History

39. In 1996, the Commission amended the local radio ownership rulesto conform
to provisionsin Section 202(b) of the Telecommunications Act of 1996.'” Section
73.3555(a)(1) of the Commission's rules sets forth the current local radio ownership rules.
These rules currently allow: (1) combinations of up to 8 commercial radio stations, not
more than 5 of which arein the same service (AM or FM), in markets with 45 or more
commercial radio stations; (2) combinations of up to 7 commercial radio stations, not
more than 4 of which are in the same service, in markets with between 30 and 44
commercia radio stations; (3) combinations of up to 6 commercial radio stations, not
more than 4 of which are in the same service, in markets with between 15 and 29
commercial radio stations; (4) combinations of up to 5 commercial radio stations, not
more than 3 of which are in the same service, if no party controls more than 50 per cent of
the stations in the radio market, in radio markets with 14 or fewer commercial radio
stations.

40. In 1938, the Commission adopted a strong presumption against granting radio
licenses that would create duopolies (i.e., common ownership of more than one station in

108 We previously stated that until the UHF discount was addressed in the proceedings where it was

under review, any entity that acquired stations during the interim period between the revision of the national
reach cap pursuant to the Telecom Act, and a Commission decision on the UHF discount, and which
complied with the 35 percent reach cap only by virtue of the UHF discount, would be subject to our
eventual decision on the discount. Order, 11 FCC Rcd 12374, 12375 (1996). This has remained the case
during the pendancy of the instant proceeding and we will continue to follow this policy until such time as
the UHF discount is modified or eliminated.

109 Order, 11 FCC Red 12368 (1996).
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the same service in a particular community) based largely on the principle of
"diversification of service."™™ In the early 1940s this presumption against duopoly
ownership became an absol ute prohibition when the Commission 1) adopted rules
governing commercial FM service and 2) prohibited the licensing of two AM stationsin
the same areato asingle network."™ The AM rule barred overlap of AM stations where a
"substantial portion of the applicant's existing station's primary service area’ would
receive service from the station in question, except upon a showing that the public
interest would be served through such multiple ownership; and the FM rule prohibited the
licensing of anew station which would serve "substantially the same ared" as another
station owned or operated by the same licensee.™® The Commission explained that the
radio duopoly rules sought to promote economic competition and diversity of
programming viewpoints through station-ownership diversity.

41. In 1964, the Commission abandoned its case-by-case adjudication approach
and barred common ownership of radio stations when the predicted 1 mV/m contours of
the stations overlapped.113 In adopting the rule, the Commission stated: "When two
stations in the same broadcast service are close enough together so that a substantial
number of people can receive both, it is highly desirable to have the stations owned by
different peopl e The Commission explained that this objective flowed logically from
two basic principles underlying the multiple ownership rules.

First, in asystem of broadcasting based upon free competition, it is more
reasonabl e to assume that stations owned by different people will compete with
each other, for the same audience and advertisers, than stations under the control
of asingle person or group. Second, the greater the diversity of ownershipin a
particular area, the less chance there is that a single person or group can have an
inordinate effect, in a political, editorial, or similar programming sense, on public

110

The Commission's duopoly policy wasfirst articulated in Genesee Radio Corp., 5 FCC 183 (1938).

Hm See Federal Communications Commission, Sixth Annual Report Fiscal Year 1940 (1941) at 68; and 6

FR 2282 (Tuesday, May 6, 1941).

12 See Report and Order in Docket 14711, 45 FCC 1476 n. 1 (1964).

s Id. at 1476. The Commission cited the end of the pioneering era of broadcasting, the large number of

applicants for licenses, combined with the increasing importance of the editorial functions of radio stations, as
judtifications for the timing of the introduction of a numerical standard which was "more restrictive in content
and more extensive in application” than the standard it replaced. Id. at 1478.

14 Id. at 1477.
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opinion at the regional level o

The Commission concluded that the rules were based upon the view of the First
Amendment to the Constitution articulated by the Supreme Court in the Associated Press
case - i.e., anotion that the Amendment "rests on the assumption that the widest possible
dissemination of information from diverse and antagonistic sourcesis essential to the
welfare of the public."*'®

42. In 1988, the Commission replaced the 1 mV/m contour-overlap duopoly
standard, which prohibited the common ownership of stations with overlapping 1 mV/m
signal contours, with amore relaxed "principal city" contour-overlap standard that
prohibited common ownership of AM stations when the predicted 5 mV/m contours
overlapped and common ownership of FM stations when the predicted 3.16 mV/m
contours overlapped.**” As such, the rule prohibited combinations of 2 AM or 2 FM
stations in the same "principal city" but permitted AM/FM combinations within the same
community. The Commission explained that efficiencies of common ownership might be
realized by alowing radio broadcasters to own two or more radio stations in the same
geographic area, athough not in the same principal city. The Commission aso explained
that the goals of the duopoly rule remained the same: to promote economic competition
and diversity of programming and viewpoints through local ownership diversity. The
Commission noted a changed marketplace, with an increased number of broadcast
stations, the introduction of new services and technologies, and the abundance of
competition in local markets, as the compelling reasons to relax the local ownership
regulation.118

43. In 1992, the Commission again cited changed economic conditionsin radio
markets as a basis for further relaxing the local radio ownership rules.™® Specifically, the
Commission permitted combinations of up to (i) 3 AM and 3 FM in markets with 40 or
more stations, (ii)) 3 AM and 2 FM in markets with 30 to 39 stations, (iii) 2 AM and 2 FM
in markets with 15 to 29 stations and (iv) 3 stations (with no more than 2 in the same

115
Id.

e Associated Press v. United States, 326 U.S. 1, 10 (1945).

w First Report and Order in MM Docket No. 87-7, 4 FCC Red 1723 (1989). The 1988 rule
recognized that AM service has alarger audience reach than FM and therefore might have been
discriminated against under the previous definition that used the same contour for both services.

18 Id. at 1726-27.

19 Revision of Radio Rules and Policies, supra.
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service) in markets with 14 or fewer stations.” Under cases (i)-(iii), combinations were

permitted if the combined audience share did not exceed 25 percent. In case (iv), the
combination was permitted if it would not result in asingle party controlling 50 percent
or more of the stations in the market. The Commission noted growth in the number of
radio stations and increased competition from non-radio outlets such as cableand MTV.
The Commission noted that stations faced declining growth in radio revenues and
concluded that economic circumstances threatened radio's ability to serve the public
interest. The Commission explained that consolidation within the industry would allow
radio broadcasters to realize economies of scale that would then generate greater
programming investment and increase radio stations' competitiveness.

44. In response to petitions for reconsideration, the Commission moderated the
relaxation of its rules permitting combinations of up to (i) 2 AM/2 FM in markets with 15
or more stations, if the combined audience share did not exceed 25 percent; and (ii) 3
stations in markets of 14 or fewer stations, with no more than 2 in the same service, if the
combination would not control 50 percent or more of the stations in the market.”* The
Commission concluded “that adopting more moderate increases . . . in the permissible
level of station ownership in certain local markets at this time will provide necessary
relief while enabling us to monitor marketplace devel opments as they unfold.” %

45. Pursuant to the Telecommunications Act of 1996, the Commission further
relaxed its local radio ownership rulesin March 1996, as set forth above.*”® The
Commission did not change from its 1992 reconsideration decision, however, how it
defined the relevant radio market or which stations it counted.***

120 The Commission based the count of radio stations on the number of commercial radio stations

meeting minimum audience survey reporting standards within an Arbitron designated radio metro market,
or on overlapping principal community contours outside designated radio markets.

1 Memorandum Opinion and Order and Further Notice of Proposed Rule Making in MM Docket
91-140, 7 FCC Rcd 6387, at 6388, 6393-6395 (1992). The Commission decided to count radio stations with
reference to a contour overlap standard in all situations, not just those outside of Arbitron designated radio
markets. Thus, the Commission defined the radio market “as that area encompassed by the principal
community contours . . . of the mutually overlapping stations proposing to have common ownership. The
number of stations in the market will be determined based on the principal community contours of all
commercia stations whose principal community contours overlap or intersect the principal community
contours of the commonly-owned and mutually overlapping stations.”

122 Id. at 6388.

12 Implementation of Sections 202(a) and 202(b)(1) of the Telecommunications Act of 1996
(Broadcast Radio Ownership), 11 FCC Red 12368 (1996).

124 Id. at 12370.
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46. Inour biennial review NOI, we asked for comment on how the relaxation of
local radio ownership rules under the Telecom Act has impacted competition, diversity
and economic efficiencies within local radio markets. We noted that since the passage of
the Telecom Act, the radio industry has experienced an ongoing trend towards increasing
ownership concentration, both in terms of local and national radio markets; although the
number of radio stations has increased, the number of owners has decreased. The NOI
asked for comment on whether this trend has had a significant impact on local market
competition among radio stations, and with other local media outlets, in terms of the
program delivery and local advertising markets.”” The NOI also asked for comment on
whether radio ownership concentration has had a significant influence over the expression
of viewpoint diversity and the level of news coverage within local radio markets.”® We
noted in the NOI that the NTIA’s 1997 annual report on minorities and broadcasting
showed that there has been a drop in the number of minority-owned broadcast stations,
and sought comment on the relationship between our ownership limits and the
opportunities for minority and female broadcast station ownership.”*’ In addition, the
NOI sought comment on whether our current counting method for purposes of applying
the local radio ownership rules should be modified to more redlistically account for the
number of stationsin aradio market.*”®

2. Comments

47. Commenters were divided on whether the current local radio ownership rules,
mandated by the Telecommunications Act, have produced positive or negative results.
Commenters concerned about the effects of the rules on the marketplace ask the
Commission to maintain or strengthen, the current rules.”® CME, for example, argues that

125 NOI, supraat 11282.

126 Id. at 11283.
127 Id. at 11283.
128 Id. at 11283.

129 See, e.q., American Federation of Television and Radio Artists Comments at 8, 10-12 (stating that

it isessential that, at the very least, the current radio ownership restrictions remain in place); W. Russell
DiBello Comments at 5 (urging FCC to return to the traditional "Seven AM, Seven FM, One TV, One
Group Per Market™); CBI Comments at 3, 6, 9 (urging Commission to return to 2AM/2FM radio duopoly in
markets below Top-100 radio markets, with existing superduopolies required to divest); CME Comments at
24-26 (stating that the local radio ownership rules should be strengthened); Gilliam Reply at 2-4 (urging
the Commission to issue a statement supporting viewpoint diversity, and to issue a notice of proposed
rulemaking to propose specific reductions in the local and national ownership limits, and states that until

27



Federal Communications Commission FCC 00-191

radio market consolidations have increased the market power of group owners, and
explains that by November 1997 all top-250 radio markets were above 1800 on the
Herfindahl-Hirschmann Index, implying substantial market concentration.”™ Some
commenters further contend that consolidation has increased radio owners' influence over
local advertising rates. Americansfor Radio Diversity (ARD) explains that the cost of
radio advertising is accelerating at roughly triple the rate of inflation, and that it is
common for two or three radio station owners to receive 80% to 90% of the advertising
revenues in alocal market. ARD further argues that consolidation has negatively
impacted small business owners who cannot afford the inflated advertising costs which
the current conditions help create.***

48. Commenters concerned about ownership consolidation also state that such
consolidation has diminished local viewpoint diversity. While group owners may have
greater resources to invest in local news and public affairs programming, ARD and CME
argue that the scale economies from concentrated radio ownership arise in part from a
homogenization of news reporting.”* Similarly, Greater Media, Inc., and Press
Communications LL C believe that radio consolidation has reduced viewpoint diversity in
broadcasting.'*

49. Other commenters, however, rejoin that consolidation was the intent behind
deregulation of local radio ownership restrictions, and that any resulting problems that

greater ownership diversity is achieved, the Commission should refuse to recommend any further lessening
of the ownership rules); UCC/Black Citizens Comments at 5-6 (stating that further relaxation of the radio
ownership rulesis not warranted at this time).

10 CME Comments at 25.
st ARD Comments at 3-4. ARD also asserts that its members have experienced salary ceilingsin
markets where a few stations have market dominance. ARD Comments at 12. Commenters such as ARD
and Gilliam also argue that radio consolidations have created barriersto entry for minorities. ARD cites the
decline in minority ownership from 3.1% to 2.8%, since passage of the Telecom Act. ARD Comments at 3.
Other commenters, however, disagree. Connoisseur comments at 7-8; Elyria-Lorain comments at 23-24;
Freedom of Expression Foundation comments at 7-8; West Virginia comments at 25 (stating that "while it
may be true that the number of radio stations owned by minorities declined between 1995 and 1997, thereis
nothing to suggest that opportunities for minorities to acquire stations that might otherwise have existed
were eliminated as a result of consolidation acquisitions').

132 CME Comments at 22-24; AFTRA also argues that such consolidation and economies of scale are
inherently adverse to the public interest because they tend to homogenize news programming. AFTRA
Commentsat 11.

133 Greater Media, Inc. and Press Communications LLC Joint Comments at 5.
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may arise with market power should be l&ft to antitrust authorities."®* Commenters

opposing strengthening the local radio ownership rules also state that anti-competitive
effects are unlikely in local advertising markets. For example, CBS argues that
competitive effects of changesin the local radio ownership limits must be evaluated in
the context of the broad advertising markets where radio competes, and cites the fierce
inter-media and intra-radio competition that occurs in advertising markets, the
willingness of stations to change formats and the sharp fluctuations in listener preferences
as evidence that radio incumbents can easily be challenged.’® NAB asserts that higher
ratings and higher quality service resulting from ownership consolidation account for the
higher advertising rates. % Commenters supporting further relaxation of the local radio
ownership rules also argue that consolidation has produced economic gains that reflect
improved economies of scale, in terms of operating cost reductions and the improved
quality and quantities of radio services offered. CBS cites transactional efficiencies that
occur when a group owner can offer "one stop shopping” for advertisers, with benefits for
both buyer and sellers of advertising time. Cumulus cites lower costs and improved radio
service, and asserts that the improved economies of scale from group ownership allows
radio stations in small and mid-sized markets to compete against local newspaper and
television stations, which in many cases have enjoyed near-monopoly status with respect
to their service to major local advertisers.”*” A.H. Belo and CBS also state that common
ownership of multiple media sources results in greater format diversity.138

50. Commenters also differed on the Commission’s methodology for counting
stations in determining compliance with the ownership rules. Commenters such as Air
Virginia, Americans for Radio Diversity (ARD), Greater Media, Inc., Press
Communications, LLC, and Gross Communications Corporation argue that too many
stations are counted under the Commission's current methodology. These commenters
proposed to use an Arbitron or other rating service market definition,* taking into

134 ABC Comments at 28; Connoisseur Comments at 7; Cumulus Comments at 25; Elyria-Lorain

Comments at 23; Freedom of Expression Foundation Comments at 7; West Virginia Comments at 24.

1% CBS Comments at 35, 37, 38 and 42. Cf. Fuller-Jeffrey Comments at 4-5 (arguing that radiois at
most a minor player in advertising industry).

13 NAB Reply Comments at 9.

137 Cumulus Comments at 20-21.

138 A.H. Belo Comments at 9 and 10. CBS Comments at 43.

1% Air Virginia Comments at 9 and Greater Media, Inc. and Press Communications, LLC. Joint
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account listener audience and station power,**® and to include only those stations that
place a ImV/m (FM) or 2 mV/m (AM) primary service contour over the furthest city
limit of the market's Pri ncipal ci ty,141 or using Department of Commerce MSA definitions
in place of Arbitron. 42

51. In contrast, some commenting parties urged the Commission to retain, or
even expand, its current radio market definition and station count method. CBS points to
Congress awareness of how the Commission defines a*“market” in setting the current
regulations, and opposes any changes.143 ABC proposes using an al-inclusive measure
that includes television, radio, cable, DBS, newspapers, video cassettes, yellow pages,
direct mail and the Internet, and would substitute antitrust enforcement for the
Commission's current local ownership regulation.144 Cumulus would allow parties to
supplement their applications with findings prepared in accordance with Technical Note
101 of the National Bureau of Standards (now National Institute of Standards and
Technology), arguing that this alternative approach generally provides a more accurate
method for predicting the location of signal contours.

3. Discussion

52. Overview. We conclude that our current local radio ownership rules, as
mandated by the Telecommunications Act of 1996, generally continue to serve the public
interest. Thelongstanding goal of the Commission's local radio ownership restrictions
has been to promote competition and viewpoint diversity within local radio markets.
While some commenters argued that consolidation has had a positive impact on the
economic viability of the radio industry, in terms of improved station profitability and

Comments at 4-5.

1o Americans for Radio Diversity Comments at 5.

i Gross Communications Corporation Comment at 9-10.

12 John W. Barger Comments at 1-2.

s CBS Reply Comments at 8.

144 ABC Comments at 29.

v Cumulus Reply Comments at 5-6.
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increased value of radio ownership, and has also yielded potentia benefits for both the
listening public and advertisers, others raised significant concerns about the impact of
radio ownership consolidation on both our competition and diversity goals.

53. We recognize that the industry has undergone significant consolidation since
1996. Moreover, we expect further consolidation as aresult of our recent ownership
decisions relaxing the television duopoly and one-to-a-market rules. We intend to
monitor the consolidation and gather information regarding the overall impact on
competition and diversity. As discussed more fully below, although we will maintain our
current local radio ownership rules for the time being, we are persuaded that further
proceedings are warranted to address certain definitional and methodological issues
affecting our local radio ownership rules. Specifically, we will commence a proceeding
to seek comment on alternative means of defining radio markets and alternative methods
of calculating the total number of stations “in amarket” and the number owned by a
particular party in amarket to correct anomaliesin our current methodology. We believe
that proceeding will lead to rules and procedures that will be easier to apply, provide
more certainty for entities contemplating acquisitions, and result in amore rational and
consistent application of our multiple ownership limits.

54. Competition. Relaxation of the ownership limits under the Telecom Act has
produced financial benefits for the broadcast radio industry. Financial dataindicate that
the industry has made significant gains since passage of the Telecom Act. For the
industry as awhole, station profitability has increased and station values have reached
new heights. However, it is not clear whether these gains are the result of greater
efficiencies, enhanced market power, or both.

55. We are concerned that increasing consolidation may be having adverse effects
on competition, especialy in the local radio advertising market. Current data show that
in 85 out of atotal of 270 Arbitron radio markets, two entities already control more than
80% of advertising revenue; in 143 markets two entities control more than 70 percent of
such.*® We recognize that many advertisers consider alternative mediato be good
substitutes for radio advertising. However, the Department of Justice (DOJ) has
concluded that there are a significant number of advertisersthat do not. In distinguishing
radio advertising as a distinct market from that of television and newspaper advertising,
the DOJ explains that 1) radio advertising is unique in reaching a mobile broadcast
audience; 2) radio has a greater ability to target particular audience segments; and 3) radio
can be more cost effective and more flexible in responding to changesin local advertising

e There are approximately 270 Arbitron radio markets. Revenue estimates are derived from BIA

Database (November 1999).
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conditions.**’ Additionally, as we noted in our recent TV Ownership Order, “[a] recent
econometric study finds that other advertising media are not good substitutes for radio
advertising and that radio advertising probably constitutes a separate antitrust market.”**
Thus, for certain advertisers, newspapers, cable, and broadcast television stations do not
constitute an effective substitute for radio stations. For these advertisers, the
consolidation of local radio markets may raise significant competitive concerns.

56. Diversity. Consolidation of radio stations under group ownership might
allow owners to increase investment in news coverage, through the acquisition of more
sophisticated news coverage equipment and by maintaining larger, more efficient news
staffs. Some commenters thus suggest that ownership concentration has fostered
viewpoint diversity. For example, Fuller-Jeffrey Broadcasting Companies, Inc. believes
that viewpoint diversity is"alive and well," and that pre-Telecom Act ownership limits
had placed a severe economic strain on small to medium-sized companies. It also
believes that the present level of consolidation should allow the radio industry to enjoy
unprecedented success and stability, which will allow it to better contribute to the public
interest. Oneimpact of consolidation, it argues, has been to reduce unnecessary format
duplication and to minimize audience overlap.'*® Commenters such as NAB assert that
the Commission should look at all media, including television, radio, cable, DBS, Internet
and newspapers, along with smaller services suchas MMDS and SMATV, when judging
program diversity. NAB aso finds that group owners do not impose their views on
audiences.™

57. The scale and scope efficiencies discussed above might in part arise from the
consolidation of news coverage at commonly-owned stations, leading to a lessening of
viewpoint diversity and to asmaller local market for newstalent. If thiswere the case,
this would conflict with the longstanding intent of the radio multiple ownership rulesto
promote viewpoint diversity through independently owned local stations. Viewpoint
diversity has traditionally been viewed in terms of the number of independent viewpoints
expressed in local markets, in which case ownership consolidation could have a negative

w United States of Americav. Jacor Communications, Inc. and Citicasters, Inc. (C-1-96-757) (S.D.

Ohio, Aug. 5, 1996), Competitive Impact Statement at 4-5.

18 TV Ownership Order, supraat 12919, citing Robert K. Ekelund, George S. Ford, and John D.
Jackson, “Is Radio Advertising a Distrinct Local Market? An Empirical Analysis,” 14 Review of Industrial
Organization, 239-256 (May 1999).

1o Fuller-Jeffrey Broadcasting Companies, Inc., Comments at 2-3.

10 NAB Reply Comments at 4-6 and 8.
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impact on both viewpoint and source diversity. A related concern isthat even without the
loss of news staffs, viewpoint expression might become homogenized within a commonly
owned group of radio stations as aresult of the sharing of common news facilitiesand a
common corporate culture.

58. Several commenters lend support to these notions. Air Virginia notes atrend
by large group-owned stations towards less news and public affairs and more revenue-
generating entertainment programming, particularly with local marketing agreements
("LMASs").™" Americans for Radio Diversity (ARD) believes that independent
broadcasters are more likely to provide diverse and unbiased programming, and that
group owners tend to ignore public service to demographic groups deemed to be small or
unprofitable, which often impacts minorities and those of lower economic status.”>> CME
believes that consolidation has led to reduced public-affairs and local-news programming,
since group owners increasingly use syndicated programming and out-sourcing to
produce news and public affairs programs, often with the same production company asis
used by competitors.153 It reports that, for example, Metro Networks Inc., a Houston-
based company, provides all of the news programming to 10 Washington, D.C., radio
stations. Metro, it states, is one of the fastest growing companiesin the United States and
its growth, according to one of its executives, has been due to the “out-sourcing” his
company has found at many radio stations.”™ Similarly, CME reports that Capstar
Broadcasting uses ten announcers based in Austin, Texas, to record all between-song
breaks and weather and traffic breaks for 37 of its stations in Texas, Arkansas and
Louisiana.**

59. Inview of the large-scale consolidation in the radio industry, we believe that
the existing local radio ownership limitations remain necessary to prevent further
diminution of competition and diversity in the radio industry. It appears that while there
may have been a number of salutary effects flowing from the consolidation that has taken
place since 1996, largely in financial strength and enhanced efficiencies, it cannot be said
that consolidation has enhanced competition or diversity, and, indeed, may be having the

Bt Air Virginia Comments at 2-4.

12 Americans for Radio Diversity Comments at 2-3.

153 Center for Media Education Comments at 22-24.

154 Id. at 23.

15 Id. at 23-24.
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opposite effect. There currently are hundreds of fewer licensees than there were four
years ago and, in many communities, far fewer radio licensees compete against each
other.

60. Our competition and diversity concerns outlined above lead us to conclude
that the local radio ownership rules should not be further relaxed at thistime. The
industry is still adapting to the substantial relaxation of local ownership rules that
followed enactment of the 1996 Act, and we expect consolidation to continue under our
current ownership limits. While some commenters argue that we should tighten the
ownership limits, we do not believe this appropriate given that Congress directed the
Commission to adopt these limitsin 1996.

61. Market Definition and Counting Methodology. Although we have decided to
retain our ownership rule, our experience in administering the rule since its
implementation in 1996 suggests several concerns that should be addressed, including our
method of defining markets, counting the number of stations within them and counting
the number of stations owned by a party in aradio market. These definitions and
methodologies may be undermining Congress’ intent in adopting the 1996 Act.

62. Our definition of aradio market and our method for counting the number of
stations in a market were adopted in 1992."° These were not altered when we amended
our rules to implement Section 202 of the 1996 Act.™’ To evaluate whether a proposed
transaction complies with our ownership rules, we first determine the boundaries of each
market created by the transaction.™ Our rules define aradio market as the “area
encompassed by the principal community contours (i.e., predicted or measured 5 mV/m for
AM stations and predicted 3.16 mV/m contour for FM stations) of the mutually overlapping
stations proposed to have common ownership.” **° Thus, we look to all stations that will be
commonly owned after the proposed transaction is consummated and group these stations

156 Memorandum Opinion and Order and Further Notice of Proposed Rule Making in MM Docket

No. 91-140, 7 FCC Red 6387 (1992).

17 Order, In the Matter of Implementation of Sections 202(a) and 202(b)(1) of the
Telecommunications Act of 1996 (Broadcast Radio Ownership), 11 FCC Red 12368, 12370 (1996).

18 A transaction may create more than one radio market.

19 Memorandum Opinion and Order and Further Notice of Proposed Rule Making in MM Docket
No. 91-140, supra at 6395. Under our rules, aradio market is created by a proposed transaction. In
addition, our rules define amarket as a geographic area. The particular geographic area(s) created by
proposed transactions often differs from the economic and business conception of the relevant geographic
market.
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into “markets’ based on which stations have mutually overlapping signal contours. A
market is defined as the area within the combined contours of the stations to be commonly
owned that have acommon overlap. For example, suppose an applicant proposes to own
stations A, B, C and D. The contours of stations A, B and C each overlap the contours of
the other two stations—that is, there is some area which the contours of al three stations
havein common. Station D, on the other hand, overlaps the principal community contour
of station A, but not those of stations B or C. Under our current definitions, the area
encompassed by the combined contours of stations A, B and C form one “market” and the
areawithin the combined contours of stations A and D form another market.*®

63. To determine the total number of stations “in the market,” as defined above,
we count all stations whose principal community contours overlap the principal
community contour of any one or more of the stations whose contours define the market.
Thus, in the market formed by the contours of stations A, B and C, any station whose
contour overlapped the contour of A, B or C would be counted as “in the market.” We
use a different methodology, however, to determine the number of stations that any single
entity is deemed to own in agiven market. For this purpose, we only count those stations
whose principal community contours overlap the common overlap area of all of the
stations whose contours define the market. Thus, a station owned by the applicant that is
counted as being "in the market" because its contour overlaps the contour of at least one
of the stations that create the market will not be counted as a station owned by the
applicant in the market unless its contour overlaps the area which the contours of all of
the stations that define the market have in common. Referring to our example of the
market formed by the contours of stations A, B and C, station D would be counted as “in
the market” because its contour overlaps the contour of station A. But, station D would
not be counted as a station owned by the applicant in the ABC market because station D’s
contour does not also overlap the contours of stations B and C. In short, the applicant’s
ownership of station D would not be counted against it in determining compliance with
the ownership cap in the ABC market.

64. These definitions and methodol ogies may be producing unintended results that
are contrary to Congress' intent. In the 1996 Act, Congress directed us to adopt radio
ownership limits that increase as the size of the market increases. Implicit in Congress
statutory directiveis. (1) arational definition of radio “market” that reflects the number
of stationsto which listenersin a particular community actually have access; and (2) a
consistent definition of radio market when counting the number of stationsin a market

100 This example assumes that stations A and D are same-service stations, and that at least one other

station, B or C, isalso in the same service as station A. See 47 CFR § 73.3555(a)(2)(“[o] verlap between
two stations in different servicesis permissibleif neither of those two stations overlaps a third station in the
same service”).
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and when counting the number of stations an entity owns within that market.

65. The Commission’s current policies raise concerns on both counts. First, the
Commission’s use of overlapping signal contours to assess the number of stationsin the
market can produce unrealistic results.™®" In other contexts, such as our television
duopoly and one-to-a-market rules, we recently opted for market definitions based on
commercial reality — as measured by ratings services like Arbitron and Nielsen — rather
than contour overlaps. In changing our duopoly rule from a contour-based restriction to a
DMA-based restriction, we stated that the DMASs “ are a better measure of actual
television viewing patterns, and thus serve as a good measure of the economic
marketplace in which broadcasters, program suppliers and advertisers buy and sell their
services and products.”*® We believe that the same reasoning could apply to radio
markets. Arbitron markets reflect the number of stations that actually target listenersin a
particular community because they are the listeners that advertisers pay to reach. We will
issue a Notice of Proposed Rulemaking seeking comment on whether Arbitron markets
(or aproxy in non-Arbitron areas) would be a more accurate measure of marketplace
reality than our current approach.

66. Second, our current methodology for counting the number of stations a party
owns in amarket may result, as in the example discussed above, in a station being
counted in the market for purposes of establishing the number of stationsin the market
but not being counted against a licensee' s cap on the number of stationsit may ownin
that market. In one case, thiswould have led to a party being permitted, in effect, to own
three stations in a four-station market because our method of counting the stations it
owned in the market excluded one of its stations.*®

to For example, in arecent case in Wichita, Kansas, a 24-station market according to the commercial

Arbitron rating service, the contour overlap approach counted 52 radio stations in the market, including
several Oklahoma stations whose signals did not even reach Kansas.

162 See TV Ownership Order, supra at 12926.

163 See In re Application of Pine Bluff Radio, Inc., 14 FCC Rcd 6594 (1999). In Pine Bluff, a station

that was logically in amarket in terms of listenership and advertiser support, and, in fact, was counted for
purposes of determining the total number of stations in that market was not counted against a party’s
ownership cap in that market because its principal city contour did not overlap the principal community
contours of al stations that defined the market. 1n the 1996 Act, Congress provided that in markets with 14
or fewer commercial radio stations a party may own up to five commercial radio stations, but “may not
own, operate, or control more than 50 percent of the stations in such market.” (See Section 202(b)(1)(D) of
the Telecommunications Act of 1996.) Y et, in Pine Bluff, application of our established policies led to one
party owning three stations in what could reasonably be considered a four-station market. In Pine Bluff we
recognized that this may appear to be an anomalous result but pointed out that it was produced by a
methodology that had been consistently utilized since 1992 and that subsequent events in the market had
rendered harmless the impact of this anomaly in that case.

36



Federal Communications Commission FCC 00-191

67. This shifting market definition appearsillogical and contrary to Congress
intent. For instance, in the 1996 Act, Congress provided that:

in a radio market with 14 or fewer commercial radio stations, a party may own,
operate, or control up to 5 commercial radio stations, not more than 3 of which are
in the same service (AM or FM), except that a party may not own, operate, or
control more than 50 percent of the stationsin such mar ket.!

Thus, the plain language of the statute seems to require us to look at the same market --
i.e., to use the same definition of "market" -- when determining the number of radio
stations in the market and when counting the number of stations that an entity owns,
operates, or controls within that market. As alogical matter, if a station has sufficient
presence that it should be counted as contributing to the number of stations"in the
market," it seems appropriate to count it as being "in the market" for purposes of
calculating the ownership cap.

68. We tentatively conclude that our definitions and methodologiesin this area
may be having effects inconsistent with what Congress intended. In addition, they may
be undermining the legitimate expectations of broadcasters, advertisers and the public as
to the size of their market, the number of stations in their market, and the number of
stations that can be owned by an individual party in that market. To consider appropriate
changesto our rules, we will issue a Notice of Proposed Rule Making soliciting comment
on proposed modifications of our rulesin this area.

C. Dual Network Rule
1 Regulatory History

69. Section 73.658(g) sets forth the Commission's current dual network rule. It
directly reflects the provisions of Section 202(e) of the Telecom Act, which permitsa
television broadcast station to affiliate with a person or entity that maintains two or more
networks of television broadcast stations unless such networks are composed of: 1) two
or more Persons or entities that were "networks' on the date the Telecom Act was
enacted; ® or 2) any such network and an English-language program distribution service

1o 1996 Act, Section 202(b)(1)(D) (emphasis added).

165 A "network" is defined with reference to 47 C.F.R. § 73.3613(a)(2) for this purpose. Asof the
date the Telecom Act was enacted, those networks were NBC, CBS, ABC and Fox.
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that on the date of the Telecom Act's enactment provided 4 or more hours of
programming per week on a national basis pursuant to network affiliation arrangements
with local television broadcast stations in markets reaching more than 75 percent of
television households. The Conference Report identified with precision the networksto
which these definitions were to apply. It stated that the Commission was being directed
to revise its dual network rule,

to permit atelevision station to affiliate with a person or entity that maintains two
or more networks unless such dual or multiple networks are composed of (1) two
or more of the four existing networks (ABC, CBS, NBC, Fox) or, (2) any of the
four existing networks and one of the two emerging networks (WBTN, UPN).
The conferees do not intend these limitations to apply if such networks are not
operated simultaneously, or if there is no substantial overlap in the territory served
by the group of stations comprising each such networks.**®

70. The Commission first adopted a dual network rule for broadcast radio
networksin 1941 following an investigation to determine whether the public interest
required "special regulations’ for radio stations engaged in chain or other broadcasting.*®’
The rule provided that no license would be issued to a broadcast station affiliated with a
network organization that maintained more than one broadcast network.’® The
Commission extended the dual network rule to television networks in 1946."%° The
Commission believed that permitting an entity to operate more than one network might
preclude new networks from developing and affiliating with desirable stations because
those stations might already be tied up by the more powerful network entity. In addition,

106 S. Rep. No. 230, 104th Cong., 2d Sess. at 163.

17 6 FR at 2282 (Tuesday, May 6, 1941).

168 Id. The dual network rule did not apply if the networks were not operated simultaneously or if

there was no substantial overlap in the territories served by each network. The rule was directed at NBC,
the only company then with two radio networks. The Commission found that operation of the "Red" and
"Blue" networks gave NBC excessive control over its affiliates because their contracts did not specify
whether a station was part of the "Red" or "Blue" Network. Further, the Commission concluded that
operation of two networks gave NBC an unfair competitive advantage over other networks and protected it
against future competition. Commission Order No. 37, Report on Chain Broadcasting at 70-73. The
Commission indefinitely suspended the rule in 1941 noting that voluntary separation of the Red and Blue
networks would soon occur. FCC, Supplemental Report on Chain Broadcasting 14 (1941). After NBC sold
its Blue network in 1943, the prohibition was readopted. 8 Fed. Reg. 16,005 (1943).

109 Amendment of Part 3 of the Commission's Rules, 11 FR 33 (Jan. 1, 1946).
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the Commission expressed concern that dual networking could give a network too much
market power. The dual network prohibition, therefore, was intended to remove barriers
that would inhibit the development of new networks aswell to serve the Commission's
more general diversity and competition goals % The dual network rule for broadcast
television remained unchanged until 1996, when the Commission amended the rule as
noted above, to conform with the provisions in Section 202(e) of the Telecom Act.

2. Comments

71. Four parties (ABC, CBS, Paxson and WB) submitted comments regarding the
dual network rule; all favored repeal. These four broadcast networks argue that the rule
constrains their ability to restructure and achieve efficiencies of common ownershi p
They also argue that antitrust enforcement would be sufficient to address any
anticompetitive concerns that might arise in the absence of the dual network rule.
ABC and CBS argue that broadcast networks are in poor economic health and struggling
to compete with cable and satellite”* CBS, Paxson, and WB maintain that competition
among broadcast networks and between networks and other video media has never been
more intense and mergers between networks, especially those involving an em %I ng
network and an established network, would seldom raise competitive concerns.”~ CBS
argues that only the national advertising and program production markets are relevant to
competition analysis of the rule and both markets are sufficiently competitive so as not to
warrant aper se prohibition of any and all mergers between certain broadcast networks. "

173

72. With respect to diversity, ABC maintains that a network combination would

1o Notice of Proposed Rule Making, 10 FCC Red 11951, 11967 (1995).

m Order, 11 FCC Red 12374 (1996).

12 ABC Comments at 25, CBS Comments at 18-19, Paxson Reply Comments at 26-27, WB Reply

Comments at 13-14.

1 ABC Comments at 25, CBS Comments at 19, Paxson Reply Comments at 25.

174 ABC Comments at 25, CBS Comments at 19-20.

175

CBS Comments at 23-28, Paxson Reply Comments at 27, WB Reply Comments at 13-14.

1re CBS Comments at 26-28.
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not harm local news and public affairs. ABC argues that a network combination
operating two networks would provide national programming while local news and
information programming would remain in the hands of the affi liates."”” Paxson
maintains that the diversity of local programming outlets has never been greater and WB
asserts that repeal of the dual network rule would increase both diversity and competition
because combinations involving an emerging network and an established network could
produce efficient economies of scale and marketing advantages.'”

73. These four networks maintain that the rule discriminates against broadcast
networks, as opposed to cable, by allowing mergers between broadcast networks and
cable networks, while limiting mergers between broadcast networks themselves.'”® CBS
contends that the rule is a "striking example of regulatory inconsistency."**® CBS argues
that there is a diminishing difference between networking and syndication and every
major syndicator, except All American and Hearst, produces at least four hours of
programmi ngl per week with at least 75 percent audience reach and yet remains uncovered
by the rule.*

3. Discussion

74. The current dual network rule differs markedly from the dual network rule that
remained unchanged from 1946 to 1996. The latter prohibited a broadcast station from
affiliating with a network organization that maintained more than one broadcast network.
In contrast, the current rule effectively permits a broadcast station to affiliate with a
network organization that maintains more than one broadcast network, unless such
networks are created by a merger between ABC, CBS, Fox, or NBC, or amerger between
one of these four established networks and UPN or WB. Thus, the current rule supports
common ownership of multiple broadcast networks created through internal growth and
new entry, and discourages common ownership of multiple broadcast networks created by
mergers between specific network organizations.

1 ABC Comments at 25-26.

18 Paxson Reply Comments at 27, WB Reply Comments at 13.

e CBS Comments at 21-22, Paxson Reply Comments at 25, WB Reply Comments at 14.

180 CBS Comments at 23.

181
Id.

40



Federal Communications Commission FCC 00-191

75. Under the current dual network rule, all existing network organizations, and
all new network organizations, may create and maintain multiple broadcast networks.
There are no limits on the number of broadcast networks that may be maintained by a
network organization, or the number of television stations that may affiliate with a
network organization. Assuch, it istheoretically possible for a network organization
with sufficient programming to enter into affiliation agreements with every broadcast
television station, in every market, and supply al of their programming. The opportunity
to create and maintain multiple broadcast networks places broadcast networks on more
egual footing with cable, satellite and other multichannel video programming distributors.

76. While the dual network rule gives all network organizations the opportunity to
pursue any economic efficiencies that may arise from the maintenance of multiple
broadcast networks, it restricts the manner in which specific network organizations
become multiple broadcast networks. Specifically, the rule permits ABC, CBS, Fox and
NBC to develop multiple broadcast networks by (1) creating new broadcast networks, (2)
acquiring new broadcast networks created after passage of the Telecom Act, and (3)
acquiring video networks from nonbroadcast media (e.g., cable or satellite) and moving
them to broadcast, assuming they could find additional local stations with which to
affiliate. However, the rule prohibits ABC, CBS, Fox, and NBC from developing
multiple broadcast networks by merging with one another or UPN or WB.

77. We believe that the rule as it appliesto UPN and WB may no longer be
necessary in the public interest. Accordingly, we will adopt a Notice of Proposed Rule
Making seeking comment on modifying the dual-network rule. We recognize that
program production and broadcast networking are complementary inputs with economic
characteristics (e.g., large sunk costs and large transaction costs) that make vertical
integration desirable. Since UPN and WB are nascent subsidiaries of large, well-
established program producers, amerger of ABC or CBS or Fox or NBC with UPN or
WB may be characterized as a merger of an established broadcast network with an
established program producer. We believe that allowing such mergers may permit
realization of substantial economic efficiencies without undue harm to our diversity and
competition goals."” However, because we are concerned about the effect of such a
merger on our diversity goals, that Notice seeks comment on what, if any, safeguards
should be imposed to assure a minimal reduction in diversity assuming we alter the rule
in some fashion.

182 Section 202(e) of the 1996 Act directed the Commission to adopt the current dual network.
However, it did not preclude us from later changing it. Indeed, Section 202(h) of the 1996 Act directsthe
Commission to review the rules it adopted pursuant to Section 202 in its biennial reviews and to change
them if they are determined no longer to be in the public interest.
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78. We do not, however, believe that, at the present time, the dual network rule
should be eliminated in its entirety. While there may be some economic efficiencies
associated with mergers between established broadcast networks, we believe such
mergers would raise significant competition and diversity concerns. As such, our
forthcoming Notice of Proposed Rule Making concerning the dual network rule will not
propose elimination of that portion of the rule that prevents mergers between ABC, CBS,
Fox, and NBC.

D. Daily Newspaper/Broadcast Cross-Ownership Rule
1 Regulatory History

79. Section 73.3555(d) of the Commission's rules sets forth the
newspaper/broadcast cross-ownership rule. That section states:

No license for an AM, FM or TV broadcast station shall be granted to any party
(including al parties under common control) if such party directly or indirectly
owns, operates or controls adaily newspaper and the grant of such license will
result in: (1) The predicted or measured 2 mV/m contour of an AM station,
computed in accordance with §73.183 or §73.186, encompassing the entire
community in which such newspaper is published; or (2) The predicted 1 mV/m
contour for an FM station, computed in accordance with §73.313, encompassing
the entire community in which such newspaper is published; or (3) The Grade A
contour of a TV station, computed in accordance with §73.684, encompassing the
entire community in which such newspaper is publ ished.'®

80. The Commission adopted the newspaper/b