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Mr. HOLLINGS (for himself, Mr. PikcKwooO, Mr. ScIIlriTT, and Mr. ZOI:INSKY)
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Reported by Mr. H-IoL-T;s, with amendments

[Omit the part struck through and insert the part printed in italic]

A BILL
To amend the Communications Act of 1934, as amended, with

respect to penalties !and forfeitures, and to authorize the

Federal Communications Commission to regulate pole attach-

ments, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Communications Act

4 Amendments of 1977".

5 SEc. 2. Section 503 (b) of the Conemtnieattiou Con-

6 munications Act of 1934 (47 U.S.C. 503 (b) ) is amended

7 to read as follows:

8 "(b) Any person who is determined by the Commis-

II
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1 sion, in accordanice with paragraph (:') or (4) of lhis s;)-

2 section, to have-

3 " (A) willfully or repeatedly failed to comply sllb-

4 stantially with the terms and conditions of any license,

5 permit, certificate, or other instrumlent or authorizatio n

6 issued by the Commission;

7 "(B) willfully or repeatedly failed to comply with

8 any of the provisions of this Act or of any rule, regu-

9 lation, or order issued by the Commission under this Act

10 or under any treaty, convention, or other agrcement to

11 which the United States is a party and which is binding

12 upon the United States;

13 "(C) violated any provision of section 317 (c) or

14 509 (a) of this Act; or

15 "(D) violated any provision of section 1304, 1343,

16 or 1464 of title 18, United States Code;

17 shall be liable to the United States for a forfeiture penalty. A

18 forfeiture penalty under this subsection shall be in additiofn

19 to any other penalty provided for by this Act; except th

20 this subsection shall not apply to any conduct which is/sU

21 ject to forfeiture under title II, part II or III of title I II

22 section 507 of this Act.

23 "(2) The amount of any forfeiture penalty dot0 1

24 under this subsection shall not exceed $2,000 for

25 lation. Each day of a continuing violationl shall coil
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1 a separate offense, but the total forfeiture penalty which may

2 be imposed under this subscction, for acts or omissions de-

3 scribed in paragraph (1) of this subsection and set forth inl

4 the notice or the notice of applarent liability issued under this

5 subsection, shall not exceed-

6 "(A) $20,000, if the violator is (i) a common

7 carrier subject to tile provisions of this Act, (ii) a broad-

8 cast station licensee or permittce, or (iii) a cable televi-

9 sion opeclrator; or

10 "(1B) $5,000, in any case not covered 1by subpara-

11 graph (A).

12 The amount of such forfeiture penalty shall be assessed by the

13 Commission, or its designee, by written notice. In determin-

14 ing the amount of suci a forfeiture penalty, tlhe Commission

15 or its desigonee slhall take illto account the nature, circum-

16 stances, extent, and gravity of the prohibited fets, acts com-

17 mitted and, with respect to the violator, tlhe degree of

18 cullability, any history of prior offenses, ability to pay, and

19 such othller matters as justice may require.

20 "(3) (A) At tl!e discretion of the Commission, a for-

21 ft'itire pe,',\lty I.,may 1e d(etelnillcd against a pclrson utnder

22 this :tlsection aflcer loi(ce all an ol)pportmlity for a lhearing

23 before thle C(OlmlliSSiOl o' a 11m a.(Idiltiistdl.tive la.w judge thereof

24 in accordance with section 554 of title 5, United States Code.

25 Anyr person ag'ainst lwhom a forfeiture penalty is (letermninled
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1 ulll'le tli.s )1111r1111 1110 0)1lil I\IC re e lrof )!rSlaill to

2 sectioii 402 ().

3 " (1) if aiy peir'sl fi.iis to pa. any assesmenll t of a for-

4 feitufre peialtv- dclciinl ell: nIIct'r sdiobparigrapllhl (A\) of thuis

5 paragraph, after it hlas b(,c(inc a final anl unappcalal)c order

6 or afte. the ipproprlitc court lhaS CenterCd final jul(dgllent in

7 favor of the Coinniisioi, tlhe Columisi ion shall refer tlbe mat-

8 ter to the Attorney Gencral of the United States, who shall

9 recover the amount assessed in any appropriate district court

10 of the United States. In such action, the validity and appro-

11 l)riatelless of the fitnal order iliposilg the forfeiture penalty

12 shall not be subject to reviCew.

13 "(4) Except as provided in paragraph (3) of this sub-

14 section, no forfeiture penalty shall be imposed under this sub-

15 section against any person unless and until-

16 "(A) the Commission issues a notice of apparent

17 liability, in writing, with respect to such person;

18 "(B) such notice has been received by such person;

19 or until the Commission has sent such notice to the lat,

20 known address of such person, by registered or ccrtiflOd

21 mail; and

22 "(C) such person is granted all olt)orflnitY

23 show, in writing, within such reasonable period of

24 as the Commission prescribes by rule or regulationhi

25 no schll forfeitiure penalty should be imposed.
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1 Such a notice shall (i) identify each speclmic provision, term,

2 and condition of any Act, rule, regulation, order, treaty,

3 convention, or other agreement, license, permit, certificate,

4 instrument, or authorization which such person apparently

5 violated or with which such person apparently failed to com-

6 ply; (ii) set forth the nature of thle acit or missien omission

7 chargelnl against such perso(ln ;ind the facts upon -which such

8 charge is based; and (iii) state the date on which such con-

9 duct occurred. Any forfeiture penalty determined under this

10 paragraph shall be recoverable pursuant to section 504 (a) of

11 this Act.

12 "(5) No forfeiture liability shall be determined under

13 this subsection against any person, if such )personl does not

14 hold a license, plermit, certificate, or other tauthorization

15 issued by the Commission, unless, prior to the notice required

16 by paragraph (3) of this subsection or the notice of apparent

17 liability required by paragraph (4) of this subsection, such

18 person (A) is sent a citation of the violation charged; (B)

19 is given a reasonable opportunity for a personal interview

20 with an official of the Commission, at the field office of the

21 Commission which is nearest to such person's place of resi-

22 dence; and (C) subsequently engages in conduct of the type

23 described in such citation. The provisions of this paragraph

24 shall not apply, however, if the person involved is engaging

S. 1547 2
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1 in activities for which a license, permit, certificate, or other

2 authorization is required. Whenever the requirements of this

3 paragraph are satisfied with respect to a particular person,

4 such person shall not be entitled to receive ally additional

5 citation of the violation charged, wvith respect to any conduct

6 of the type described in the citation sent under this para-

7 graph.

8 " (6) No forfeiture penalty shall be determined or im-

9 posed against any person under this subsection if-

10 "(A) such person holds a broadcast station license

11 issued under title III of this Act and if the violation

12 charged occurred-

13 "(i) more than 1 year prior to the date of

14 issuance of the required notice or notice of apparent

15 liability; or

16 "(ii) prior to the date of commencement of the

17 current term of such license,

18 whichever is earlier so long as such violation occurred

19 within 3 years prior to the date of issuance of such re-

20 quired notice; or

21 "(B) such person does not hold a broadcast station'

22 license issued under title III of this Act and if the viola~

23 tion charged occurred more than 1 year prior to the da±

24 of issuance of the required notice or notice of apparent

25 liability.".



1 SEC. 3. (a) The first sentence of section 504 (a) of

2 the Communications Act of 1934 (47 U.S.C. 504(a)) is

3 amended by inserting immediately after "recoverable" the

4 following: ", except as otherwise provided with respect to a

5 forfeiture penalty determined under section 503 (b) (3) of

6 this Act,".

7 (b) Section 504(b) of such Act is amended (1) by

8 striking out "parts II and III of title III and section 503

9 (1), section 507, and section 510" and inserting in lieu

10 thereof "title II, parts II and III of title III, and sections

11 503 (1)) and 507"; and (2) by striking out ", upon

12 application therefor,".

13 SEC. 4. Section 510 of the Communications Act of 1934

14 (47 U.S.C. 510) is repealed in its entirety.

15 se -5_ Title 4 eof the Cefltnieftifffs Aet ef 4-934 is

16 ..e34ePe4 by 4dl.ag i the e-n4 therei Mo e te.folloi ng .ew

17 seetioe: ;

18 - REGU)e-kTIN- Or PE ATTACIIEENTS

19 "Scc. 224 -(Or A-s tsed in this seetion:

20 ' ( The tefrm hwt'Ly maefs aney peirso wo pr ee44es

21 telephne ser-vee or eleetrie eneg-y to the ptbie ..;and WI

22 ows of eentrols poles, 4dets eon4witfs eor lights eof way wse4,

23 in whole or in part, for wire .omm..unieft.ion S.uh term does

24 not iMehtude afty person ewne by the .Fed.rf4 Gw..erfen.

25 "f22 The terim Feder o-rnment means the Gov-
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1 enfter. .f the 4t ....e4 es -o affy ftefieey ef iSt...ie..w-

2 ti4t4 4efeef

", e ... : '-.": ,oe t-eHeht' fffl* .ttt.7e...-1t,

4 Offei, wWii4,e etm-n ii.ffi ft pa e edt, ee.i^44 cO e1ef

5 Jg +t e -A,- o e raefw e.on.-rolle4 .y a u ....

T6 T(14+,- Co.fmii.ssiof it-1 hal erete th. e r[tes, tecrs,

7 ef eoef4iensfoos oef e. ttek, e ts iii a..y ease wheere the

S s.iffe arfe o eguted ft..ny .ftS af att4h9e'itY A ist adH .

9 feasoeftale .fte-, weter prsefi.bed by the .mm .ise n eof

10 'ftte ,ati y sh fl e th.e liy the recovery of ote

11i tess tln the ad'f!tiat 4 cosls of pfevti4:ig po3 e ataeclments

12 no.f .ni.e tchfff t ~he ae+-t1 eapii-tA atl opefrting ex-enses ef

13 the u+4+1Th attr4ihu4ale .to thatf p ioei eof the p1eo, 4aett, ef

14 eot-it- sed by the pole attaeh+ffenkt Stek peiofti shall he

15 the jpefeeft:ge o.f the ttal., Ue sapAee ee a potale -(that its

16 t-e spaee afebe the :niifm grft te let1el thatt be fse4

17 for the attaftehitef of ivies ad ealfffm le o the tetalW eapaeit

18 of duet er een4ait, that is aeeupied by the pele Aft..tef..

19 SEC. 5. Section 2(b) of the Communications Act of

20 1934 (47 U.S.C. 152(b)) is amended by striking the word:

21 "Subject" and inserting in lieu thereof the following "Excepk

22 as provided in section 224 and subject", .'-

23 SEC. 6. Title II of the Communications Act of 1934

24 amended by adding at the end thereof the following:

25 sectionz:



9

1 "REGULATIONS OF' POLE AT'TACHMENTS

2 "SEC. 224. (a) As used in this section:

3 "(1) The term 'utility' means any person whose rates

4 or charges are regulated by the Federal Government or a

5 State and who owns or controls poles, ducts, conduits, or

6 riglhts-of-iway used, in whole or in part, for wire communi-

7 cation. Such term does not include any railroad, any person

8 who is cooperatively organized, or any person owned by the

9 Federal Government or any State.

10 "(2) The term 'Federal Government' means the Gov-

11 ermi7enlt of the United States or any agency or instrumental-

12 ity thereof.

13 "(3) The term 'State' means any State, territory, or

14 possession of the United States, the District of Columbia, or

15 any political subdivision, agency, or instrumentality thereof.

16 "(4) The term 'pole attachment' means any attachment

17 by a cable television system to a pole, duct, conduit, or right-

18 of-way owned or controlled by a utility.

19 "(b) (1) Subject to the provisions of subsection (c) of

20 this section, the Commission shall regulate the rates, terms,

21 and conditions for pole attachments to provide that such

22 rates, terms, and conditions are just and reasonable, and shall

23 adopt procedures necessary and appropriate to hear afnd

24 resolve complaints concerning such rates, terms, and condi-

25 tions. For purposes of enforcing any determinations result-
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1 i,, ftrin co)/plo/l pc(l'duc cishtblishcd(l p]t/rwsuat lo I his

2 w ..5'cti/i, /th,('.e///mi,.e.:io .(/, /i h od'! .I/I tCch (tC/on (I. it (1(c'(ils

p3 pI'.lJrih(t,(' (aplc i(Ccs'Csr, i/ll(li//( i..'.';/! / Uo.sc and d('sist

4 ordcr'I. ias (,llhhorii_cd lJy s.c1liCO) .312i(b) of titlle 11II o/ he

5 Co711711 U-ioe.is .S At ,of 1.9J4 (Is. a(sinlided.

6 "(2) Tith!in 1SO days fro10 the dlc e of enactlell t of this

7 section tlhe Comi 01ission.11 shall 2);,'scrib)e l rle e regqulalions to

8 carryl olf the p/roi..inS of t[hi, ' stcCiOl.

9 "(() (1) .Yothlhi. in tlhi, .( i .c lia s.hll be con)strue(l to

]-0 apply to, or) to give the C(onl'isS.ion juIriSdiC.io. 7,.ith respect

11 to ratles, ters, andl cond(llt.ions for pole attachmlents in any

12 case wherc such m7atters are reglated by a State.

13 "(2) Any State which regulates the rates, tcm1ls, and

14 codllitionls for pole alttachvents shall certify to the Coammis-

15 sion that it regulates the rates, terms, and conditions for pole

16 attachments.

17 "(d) (1) For purposes of subsection (b) of this section,

18 a rate is julst and reasonable if it assures a utility the recovwry1

19 of not less than the additional costs of providing pole attach-

20 ments, nor more than an amount determined by multiplyinq

21 the percentage of the total usable space, or the percentage of

22 the total duct or conduit capacity, which is occupied by te11

23 pole attachment by the sum of the operating expenses and

24 actual capital costs of the utility attributable to the entire p Ok",

25 duct, conduit, or right-of-way.
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1 "(2) As used in this suLbsection, the term 'usable space'

2 means the space above the nidmwiulnm gyalle level which can

3 be used for the attachmlent of wires, cables, and associated

4 equipment.

5 "(e) Upon the expiration of the 5-year period that begins

6 on the date of enactment of this Act the provisions of subsec-

7 lion (d) of this section shall cease to have any effect.".

8 SEC. & 7. The amendments made by this Act shall take

9 effect on the thirtieth day after the date of enactment of this

10 Act; except that the provisions of sections 503 (b) and 510

11 of the Communications Act of 1934, as in effect on such date

12 of enactment, shall continue to constitute the applicable law

13 with the respect to any act or omission vllich occurs prior to

14 such thirtieth day.



Calendar No. 534

95TH CONGRESS S.
1ST SESSION 1 4

[Report No. 95-580]

To amend the Communications Act of 1934, as
amended, with rcspect to penalties and for-
feitures, and to authorize the Federal Com-
munications Commission to regulate pole
attachments, and for other purposes.

IBy Mlr. IIOLLINGS, Mr. PACIKWOOD, Mr. ScmIIrrr,
and AMr. ZonINSXEY

hMAY 17 (legislntive day, MAY 16), 1977

Read twice and referred to the Committee on
Commerce, Science, and Transportation

NOVEMNBER 2 (legislative day, NOVEMBER 1), 1977

Reported with amendments


