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IN THE SENATE OF THE UNITED STATES

May 17 (legislative day, Max 16), 1977

Mr. Howrines (for himself, Mr. Packwoon, Mr. Scrrrrr, and Mr. ZoriNsky)
introduced the following bill; which was read twice and referved to the
Committee on Cominerce, Science, and Transportation

Novemper 2 (legislative day, Noveuser 1), 1977

Reported by Mr. HorLivgs, with amendments

[Omit the part struck through and insert the part printed in italic]

A BILL

o

To amend the Communications Act of 1934, as amended, with
respect to penalties and forfeitures, and to authorize the
Federal Communications Commission to regulate pole attach-

ments, and for other purposes.
Be it enacted by the Senate and House of Representa-
twes of the United States of America in Congress assembled,

That this Act may be cited as the “Communications Act

B b

Amendments of 1977”.
5 SEC. 2. Section 503 (b) of the Cemmunieation Com-
6 munications Act of 1934 (47 U.S.C. 503 (b)) is amended

7 toread as follows:

oo

“(b) Any person who is determined by the Commis-
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1 sion, in accordance with paragraph (3) or (4) of this sub-

o section, to have—

9 “(A) willfully or repeatedly failed to comply sub-
4 stantially with the terms and conditions of any license,
5 permit, certificate, or other mstrument or authorization
6 issued by the Commission;

7 “(B) willfully or repeatedly failed to comply with
8 any of the provisions of this Act or of any rule, regu-
9 lation, or order issued by the Commission under this Act
10 or under any treaty, convention, or other agreement to
11 which the United States is a party and which is binding
12 upon the United States;

13 “(C) violated any provision of section 317 (c) or

14 509 (a) of this Act; or

15 ~ “(D) violated any provision of section 1304, 1343,

16 or 1464 of title 18, United States Code;
17 shall be liable to the United States for a forfeiture penalty. A ;
18 _forfeiture pen;ilty under this subéectioh shall be in addijﬁo
ig to any other penalty provided for by this Act; except ﬂlﬂ‘
90 this subsection shall not apply to any conduct which iS};’suli
21 Ject to forfeiture under title IT, paft IT or IIT of title III_
29 sectipn 507 of this Act. : e
23 “(2) The amount of any forfeiture penalty dete m

24 under this subsection shall not exceed $2,000 for.
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95 lation. Fach day of a continuing violation shall €0
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3 .
a separate offense, but the total forfeiture penalty which may
be imposed under this subscction, for acts or omissions de-
scribed in paragraph (1) of this subsection and set forth in
the notice or the notice of apparcnt liability issued under this
subsection, shall not exceed—

“(A) $20,000, if the violator is (i) a common
carrier subject to the provisions of this Act, (ii) a broad-
cast station licensee or permittee, or (iii) a cable televi-
sion operator; or

“(B) $5,000, in any case not covered hy subpara-
graph (A).

The amount of such forfeiture penalty shall be assessed by the
Commission, or its designee, by written notice. In determin-
ing the amount of such a forfeiture penalty, the Commission
or its designee shall take into account the nature, circum-
stances, extent, and gravity of the prohibited aets, acls com-
mitted and, with respeet to the violator, the degree of
culpability, auy history of prior offenses, ability to pay, and
sach other matters as justice may require.

“(3) (A) At the diseretion of the Commission, a for-
feitnre penalty may he determined against a person under
this subsection after notice and an opportunity for a hearing
before the Comamission or an administrative law judge thereof
in accordance with section 554 of title 5, United States Code.

Any person against whom a forfeiture penalty is determined
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under this paragraph niay obtain review thereol pursuant to
scetion 402 (1) .

“(B) If any persen foils to pay an assessment of a for-
feiture penalty determined under subparagraph () of this
paragraply, after it has beeonie a final and unappealable order
or after the appropriate court has eatered final judgment in
favor of the Commission, the Commission shall refer the mat-
ter to the Attorney General of the United States, who shall
recover the amount assessed in any appropriate district court
of the United States. In such action, the validity and appro-
priateness of the final order imposing the forfeifure penalty
shall not be subject to review.

“(4) Bxcept as provided in paragraph (3) of this sub-
section, no forfeiture penalty shall be imposed under this sub-
section against any person unless and until—

“(A) the Commission issﬁés a notice of apparent
liability, in writing, with respeet to such person;

“(B) such notice has been reccived by such pcrson,
or until the Commission has sent such notice to the 1882

known address of such person, by registered or ccrtlﬁ%d,;!

mail ; and
“(C) such person is grauted an opportunit
. - PR . ‘a1
show, in writing, within such reasonable period of

. . . . jon,i WEN
as the Commission prescribes by rule or regulation,: Wi

no such forfeiture penalty should be imposed.
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Such a notice shall (1) identify each speciiic provision, term,
and condition of any Act, rule, regulation, order, treaty,
convention, or other agreement, license, permit, certificate,
instrament, or authorization which such person apparently
violated or with which such person apparently failed to com-
ply; (it) sct forth the nature of the act or sssien omission
charged against such person and the facts upon which such
charge is based; and (1ii) state the date on which such con-
duct occurred. Any forfeiture penalty determined under this
paragraph shall be recoverable pursuant to section 504 (a) of
this Act.

“(5) No {forfeiture liability shall be determined under
this subsection against any person, if such person does not
hold a license, permit, certilicate, or other authorization
issned by the Commission, unless, prior to the notice required
by paragraph (3) of this subsection or the notice of apparent
liability required by paragraph (4) of this subsection, such
person (A) is sent a citation of the violation charged; (B)
is given a reasonable opportunity for a personal interview
with an official of the Commission, at t__he field office of the
Commission which is nearest to such person’s place of resi-
dence; and (O) subsequently engages in conduct of the type
deseribed in such citation. The provisions of this paragraph
shall not apply, however, if the person involved is engaging

S. 1547—2
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in activities for which a license, permit, certificate, or other
authorization is required. Whenever the requirements of this
paragraph are satisfied with respect to a particular person,
such person shall not be entitled to receive any additional
citation of the violation charged, with respect to any conduct
of the type described in the citation sent under this para-
graph.

“(6) No forfeiture penalty shall be determined or im-
posed against any person under this subsection i1f—

“(A) such person holds a broadcast station license
issued under title 11T of this Act and if the violation
charged ocourred—

“(1) more than 1 year prior to the date of
issuance of the required notice or notice of apparent
liability ; or | |

“(ii) prior to the date of commencement of the
current term of such license,

whichever is earlier so long as such violation occurred
within 8 years prior to the date of issuance of such re<
quired notice ; or

“(B) such person does not hold a broadcast station’
license issued under title TIT of this Act and if the viola
tion charged occurred more than 1 year prior to the daté:
of issuance of the required notice or notice of appar

ent.

Linhility.”.
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Sec. 3. (a) The first sentence of section 50.4(a) of
the Communications Act of 1934 (47 U.S.C. 504 (a)) is
amended by inserting immediately after “recoverable” the
following : “, except as otherwise provided with respect to a
forfeiture penalty determined under section 503 (b) (3) of
this Act,”.

(b) Section 504 (b) of such Act is amended (1) by
striking out “parts IT and III of title IIT and section 503
(b), section 507, and section 510” and inserting in lieu
thereof “title II, parts 11 and III of title 111, and sections
503 (h) and 3507”; and (2) by striking out *, upon
application therefor,”.

SEc. 4. Section 510 of the Communications Act of 1934
(47 U.S.C. 510) is repealed in its entirety.

Sre: B Title I of the Communieations Aet of 1934 is
amended by adding ab the end thereof the following nesw

“Sre: 224 {a) As used in this seetion:

L{4) Fhe term wttits” means any person whe provides
telephone service or eleetrie enerey to the publie and svho
owns or eontrols peles; duets; eondutts; or rights of svay used;
in whele or in part; for wire eommuniention: Such term does
not inelude any person owned by the Federal Government:

“{2) The term Federal Gevernment’ means the Gov-



10

11

13
14
15
16
17
18
19
20
21
22
23
24
| 25

8
exnment of the United States or any ageney or mstramen-
tadity: thereof:

£433 The term “pole attachment’ means any attachment
for wvire eonymuniestion or & pele; duet; eonduit; or other
rioht of seay ovwned or eontrolled by & utiity-

b} The Commissien sheall regulate the rates; temms;
and eonditiens fer pole attachments in any ease where the
sante are not regulated by any State awtherdy: A just and
reasenable rate; whether preseribed by the Commission er
State authority; shall assare the utility the reeovery of net
less than the additional eosts of providing pele atiaelments
ner more than the actunl eapital and operating expenses of
the wiility attributable to that pertien ef the pele; duet; or
conduit wsed by the pole etiachment: Such portion shall be
the pereentage of the total usable spaee o & pole {thet 1%
the spaee above the minimum grade level that ean be used
fox the attachment of wires and eables); or the total eapaeity
of duet o conduit; that is oceupied by the pole attachment:

Sec. 5. Section 2(b) of the Communications Act Ofé

1934 (47 U.S.C. 152(b)) is amended by striking the word:f’

X

“Subject” and inserting in lieu thereof the following “E’xcep%
as provided in section 224 and subject”. .- - 3

Skc. 6. Title II of the Communications Act of 1934 _
amended by adding at the end thereof the following -8

section:
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“REGULATIONS OF POLE ATTACHMENTS

“SEec. 224. (a) As used in this section:

“(1) The term ‘utility’ means any person whose rates
or charges are requlated by the Federal Government or a
State and who owns or controls poles, ducts, conduits, or
rights-of-way used, in whole or in part, for wire communi-
catton. Such term does not include any railroad, any person
who 1s cooperatively organized, or any person owned by the
Federal Government or any State.

“(2) The term ‘Federal Government means the Gov-
ernment of the United States or any agency or instrumental-
ity thereof.

“(3) The term ‘State means any State, territory, or
possession of the United States, the District of Columbia, or
any political subdivision, agency, or instrumentality thereof.

“(4) The term ‘pole altachment’ means any attachment
by a cable television system to a pole, duct, conduit, or right-
of-way owned or controlled by a utility.

“(b) (1) Subject to the provisions of subsection (c) of
this section, the Commaission shall regulafe the rates, terms,
and conditions for pole altachments to provide that such
rales, terms, and conditions are just and reasonable, and shall
adopt procedures necessary and appropricte to hear and
resolve complaints concerning such rates, terms, and condi-

tions. For purposes of enforcing any determinations result-
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ing from compluinl procedures esteblished pursuant lo this
subscetion, the Camnission shall tale such acltion as i decins
appropriale and necessary, tneluding isswing cease and dests
orders. as avthorized by section 312(b) of title 111 of lhe
Communications et of 1934, as amended.

“(2) TWithin 180 days from the dale of enactment of this
section the Commission shall prescribe by rule regulations to
carry oul the provisions of this seclion.

“Ue)(1) Nothing in s section shall be construed lo
apply to, or to give the Commission jurisdiction willh respect
lo rales, lerms, and condilions for pole allachnents in any
case where such matters arce regulated by a State.

“(2) Any State which regulates the rales, lerms, and
condilions for pole altachments shall certafy to ihc. Commis-
ston that it requlales the rales, terms, and conditions for pole
attachments. .

“(d) (1) For purposes of subsection (b) of this section,
a rale is just and reasonable if it assures a ulility the recovery
of not less than the additional costs of providing pole attach-
ments, nor more than an amount determined by multiplying
the percenm;(/e of the lolal usable space, or the perceniuge of .
the total duct or conduit capacily, which is occupied by the .
pole attachment by the sum of the operaling expenscs and
actual capital costs of the utility attributable to the enlire 170101,

duct, conduit, or right-of-way.
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“(2) As used in this subsection, the term ‘usable space’
means the space above the minimum grade level which can
be used for the attachment of wires, cables, and associated
equipment.

“(e) Upon the expiration of the &-year period that begins
on the date of enactment of this Act the provisions of subsec-
tion (d) of this section shall cease to have any effect.”.

| SEC. 6: 7. The amendments made by this Aect shall take
effect on the thirtieth day after the date of enactment of this
Act; except that the provisions of sections 503 (b) and 510
f the Communications Act of 1934, as in cffect on such date
of enactment, shall continue to constitute the applicable law
with the respect to any act or omission which occurs prior to

such thirtieth day.
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