S 4336

States. Hawail was 2,000 miles closer
to Japan. There was no such intern-
ment program, and there should not
have been.

So, Mr. President, I believe that a
sincere -uncquivocal apology by the
U.S. Government will not . only say
what must be said but also will say it
properly. Therefore, I do hope that
this legisla.tion will not be approved:

ELEI\:IENTARY AND SECONDARY
EDUCATION IMPROVEMENT . ACT

Mr. BYRD. Mr. President, the dis-
tinguished Republican leader is on the
floor and we do want to move forward
with the conference report.

Mr. President, I ask the Chalir to lay
before the Senate a message from the
House of Representatives on H.R. 5.

The PRESIDING .OFFICER laid
before the Senate the amendment of
the House of Representatives to the

_amendment. Of.the_Senate_m_the_bm_Wemntmue_t,heQropout Prevention-

(H.R. 5) to improve elementary and
secondary education, and - for other
purposes. .

(The amendment ‘of the House is
printed in the REecorp of April 19,
1988, beginning at page H1717.) -

Mr. PELL. Mr. President, I am very
pleased that we are considering H.R. 5,
the Augustus- F. Hawkins-Robert. T.
Stafford Elementary and Secondary
?Sgaool Improvement Amendment.s of

It is fit,tlng t.rlbute t.hat thls legisla
tion is named .after both. AugusTus F.
- HawkiIns, the ‘chairman ‘of. t)\e House

Edication and Labor Committée, and -

‘Senator ,Starrorp,: the: former chalir-
man . a.nd.. current.. ranklnxy-minority
member. of - the. Benate Subcommittee
on: Education. It. l&proof that the Fed-
eral investment in elementary and sec-_
ondary education enjoys solid biparti-
san support. -

In addition,’ I
that as part of legislation we have
renamed the GSL Program the Robert
T. . Stafford Student Loan Program.
When we passed the elementary and
secondary reauthorization bfll on the
Senate floor in Decembert, I lamented
the fact that our good friend of educa-
tion would be retiring at the end of
this Congress, thus ending the educa-
tion firm of Pell-Stafford. By naming
the principle student loan program
after Senator S8Tarrorp, we have guar-
anteed that the.firm of Stafford and
Pell will live .on long after we have
both retired from this -Chamber
through both the Pell Grant Program
and the Stafford Student Loan Pro-

The legislation before us represents
strong consensus on both sides of the
Capitol, as well as both sides of the
aisle. In reaching that consensus,
there has been give—and take—on
both sides. The final result is a strong
bill supporting our twin commitments
to equality and quality through Feder-
al financial asgistance. We have a solid
reauthorization of the critically impor-
tant chapter 1 program, and a new

extre.mely plea.sed .
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concentration - grant formula that I
hope will ensure that, for the first
time since 1981, needed funds will be
flowing to areas with high concentra-
tions of chapter 1 children. In addi-
tion, we have restructured the chapter
2 block grant so that it can more effec-
tively contribute to educational inno-
vation and reform at the local level.

We have agreed to the Senate’s re-
structuring of the Impact Ald Pro-
gram, and to major elements of the
Senate’s changes in the Bilingual Edu-
cation Act. We have more than dou-
bled the authorization for the Magnet
School Program which provides assist-
ance to school districts under a deseg-
regation plan, and have created a new
program which will provide grants to
racially isolated schools to improve
curriculum quality.

We have an important new program
to aid the gifted and talented, as well
as an expanded Adult Education Act.

Program that was authorized last
year, and we begin a new and extreme-
ly important program of basic skills
for secondary school stuaents.

On a more personal note, we have
preserved provisions on which I have
worked for many years. These include
a 10-percent setaside for corrections
education under the Adult Education
Act, and creation of an optional test
for academic excellence.

These are but a few of the more im-

‘portant changes that we have accom-

plished in fashioning this omnibus leg-
islation. It is legislation of which we
can all be proud, and' which should

most certainly be sent to t.he Pmident -

for his signature. . -

I would like to emphasize that the
statement of managers that was part
of the conference report would contin-
ue to apply to H.R. 5 as part of the
legislative history. I would therefore
ask that the full text of the statement
of managers on the conference report
on H.R. 5, as it applies to the educa-
tion provisions, be inserted In the
REecorp with the clear understanding
that it would serve as legislative back-
ground. .

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

' The managers on the part of the House

and the Senate at the conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
6) to improve elementary and secondary
education, and for other purposes, submit
the following joint statement to the House
and the Senate in explanation of the effect
of the action agreed upon by the managers
and recommended in the accompanying con-
ference report:

The Senate amendment struck out all of
the House bil] after the enacting clause and
inserted a substitute text.

The House recedes from {ts disagreement
to the amendment of the Senate with an
amendment which is a substitute for the
House bill and the 8enate amendment. The
differences between the House bill, the
Senate amendment, and the substitute
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.to in conference are noted below,
except for clerical ¢orrections, conforming
changes made necessary by agreements
reached by the conferees, and minor draft-
ing and clarifying changes.
STATEMENT OF THE MANAGERS
TITLE 1
CHAPTER 1

1. The House bill titles the act the
“School Improvement Act of 1987 while
the S8enate amendment titles it the “Robert
T. Stafford Elementary and Secondary Edu-
cation Improvement Act of 1987,

The House recedes with an amendment
naming the Act “The Augustus F. Hawkins-
Robert T. Stafford Elementary and Second-
ary School Improvement Amendments of
1988, and renaming the guaranteed stu-
dent loan program the "Robert, T. St,a.fford
Student Loan

2. The House bill decla:es it to be the
policy to increase the amount appropriated
for Chapter 1 by $500,000,000 a year over
the next six years while the Senate amend-
ment proposes increasing -the percentage of
children served over the next five years

until all eligible children are served.

The Senate recedes with an amendment
revising this provision to read: “expand the
program authorized by. this chapter over
the next 5 years by increasing funding for
this chapter by at least $500,000,000 over
baseline each fiscal year and thereby In-
creasing the percentage of eligible children .
served in each fiscal year with the intent of
serving all eligible chlldren by- ﬂwa.l yea.r
1993.” ’

3. The Senate a.mendment.. but’ not the
House bill, provides that AFDC children .
above the poverty line shall be counted for’
purposes of distribution of fund.n for ﬂ.wal
years 1989, 1980, and 1891 only.

The. Sem.te recedes. .

- 4. The Senate a.mendment. but not the .
House bill, limits determination of children
to be counted under AFDC above the pover- -
ty line to fiscal years" 1989 1990 and 1991
similar toitem3.  + -/ R i

The Senate recedes..- :

5. The House bill, but not. t.he Senat.e
amendment, states the criteria of poverty
and the form of criteria to be used in count-
lngAFDCchﬂdren,mdneglecteda.nddelln-
quent children.” . | .

The Senate recedes. - '

6. The Senate amendment, but not. the
House bill, inserts the phrase “or operated

The House recedes with an amendment to
read as follows: ‘“secondary schools for
Indian children operated with' Federal as-
sistance or operated by the Depa.rtment of
Interior.” .

7. The Senate amendment, but not t.he .
House bill, designates certain tribal organi-
zations as local educational agencies and the
Secretary of the Interlor as a State educa-
tional agency for purposes of this chapter,
and requires the Secretary to comply with
certain U.8. codes if he issues regulations.

The House recedes.

8. The House bill, but not the Senate
amendment, provides for a small state mini-
mum of % of 1 percent from Chapter 1 basic

- grant funds once appropriations exceed a

certain level, and limits the amount of in-
crease any state may receive under this pro-
vision to 160% of the amount received for
the preceding fiscal year.

The Senate recedes with an amendment
that no State may receive more than 150%
of the national average per pupil allocation
or more than 150% of the amount it re-
celved under this part in the previous fiscal
year, whichever is less, due to this provision
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and that the small Stat,e minimum may take
effect when apprapriations for Part A
exceed by at least $700,000,000 the amount
appropriated in fiscal year 1988.
9. The House bill reauthorizes the pro-
gram beginning, October 1, 1987, while the

Senate amendment reauthorizes it begin-
ning October 1,
The House es.

10, Concentration Grants: :

a. The Senate amendment, but not the
House -bill, distributes one half of the
amount available for concentration grants
based on each county’s number of Chapter
1 children in excess of 5,000 or 20%, except
that each State recelves at least one-quarter
of one percent of $250,000 whichever is

r (see note (c), page 20, for second
half of the distribution under the Senate
amendment).

The Senate recedes.

b. The House bill distributes all its con-
centration grant funds using one formula:
children counted under section 1005(c) in
counties In excess of 8500 and all such chil-
dren in countles In excess of 15%. The
House bill also includes a State minimum of
_one-quarter of one percent.
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amounts appropriated for Chapter 1 exceed
$4.7 billion, 10 percent of such amount shall
be reserved for concentration grants.

}. The Senate amendment, but not the
House bill, exempts funds for Senate part B
(Secondary Schools programs) from calcula-
tions of the $4.3 and $4.7 billlon appropria-
tions levels.

The House recedes with an amendment
reserving $400 million for such grants when-
ever the appropriation for Part A exceeds
$3.9 billion and further reserving 10% of ap-
propriations for Part A for this purpose
when such appropriations exceed $4.3 bil-
lion, except that no State may receive less
than it received in the previous fiscal year
for the basic grant.

k. The Senate amendment, but not the
House bill, provides that if amounts are not
available to fully fund concentration grants,
such grants shall be ratably reduced, and
ratably increased if additional amounts are

-made avalilable in such a year.

The House recedes.

11. The Senate amendment, but not the
House bill, specifies “State and local” educa-
tional agencies.

The House reced

The Senate recedes with an amendment
that each State shall receive 150% of the
- national average per pupil allocation under
. this section or a minimum of $250,000.
- ¢. The 8Benate amendment, but not the
. House blll, distributes the second half of
funds available under concentration grants
on the basis of the regular Chapter 1 formu-
la, and provides for a second zmall state
minimum of % of one percent or $250,000
whichever is greater, from the second half
of funds avaflable under eoncent.rauon
grants. .
The Senate recedes.
d. The House bill states t.hnt the Secreta.ry

‘shall determine the number of children to . term

_be counted for any county-while the 8enate

amendment designates the. BEA to perform

-that function. . .

- The House -recedes with an mmdm t
- glving the Secretary the responsibility to al-
locate to the county level:and giving the
-State educationsl agency: the responsibulty
to allocate within countles, . «.-

- e. The Housebmaeuspecia.lmlestordm-
tribution of concentration. funds to States
which receive the minimum grant while the

 Benate amendment sets such rules for
States recelving less than 1 percent of the
total available for concentration grants..

The Senate recedes. .

R A ThaSenatenmendment.butnot.the
House bill, requires that in distributing con-
centration funds, LEAs under the flrst two
rankings must have received an amount per
eligible child equal to.that distributed under

the regular Chapter 1 formula before funds

may be distributed to LEAs in rank order.
The Senate recedes.

. 8. The- Senate n.mend.ment. but not the
House . bIll. restricts’ the number of LEAs
which can recelve concentration grants
under the rank o Jpethod to no more
than the number whe, would be eligible
. under the county-wide poverty average dis-
' tribution methods.

The 8Senate recedes.

h. The House bill, but not the Senate
amendment, allows the States to reserve 2
percent of the concentration moneys to dis-
‘tribute to LEAs which meet the 6500 or 15%
requirement but are otherwise ineligible for
concentration funds. .

The Senate recedes.

f. The House bill reserves the first 3400
million above the 1987 appropriations level
for concentration grants while the Senale
amendment reserves the first $400,000.000
above a $4.3 billion appropriations level for
such purposes and provides that when

es._

12. The Housge bill, but not the Senate
amendment, requires a local education
agency to match the 5% of Chapter 1
money it may use for innovation.

The House recedes. .

13. The House bill, but not the Senate
amendment, provides for a waiver of the 50
percent matching requirement for innova-
tion projects under certain circumstances.

The House recedes.

14. Local Applications.

The 'House recedes with an amendment
requiring & description of the assessment
procedure” in the local educational agency
application. The conferees intend that the
“describe” shall not be interpreted to
mean the submission of extended narrative
prose resulting in unnecessary and burden-
some paperwork for local educational agen-
cles and Staté educational agencies. State
educational agencies are encouraged to
work with representatives of their local edu-
cational agencles to develop standard appli-
cation forms which will reflect the informa-
glon required ln the most concise form possi-

e, .
2 The Sena.t.e amendment, but not the
House bill, modifies “more advanced skills”
with the phrase ““that all children should
master”

The -House recedes with an amendment
requiring. programs to offer instruction so
that children will learn advanced skills all
children are expected to master.

The confereesIntend that the phrase “‘ad-
vanced skills that all children are expected
to master” shall mean scademic expecta-
tions not substantially different from those
expected for other students of the same age
or at the same grade level.”

b. The Senate amendment, but not the
House bill,: references ‘“‘consultation with
teachers and parents” in development of
the application.

The House recedes.

c. The 8S8enate amendment, but not the
House bill, includes an assurance regarding
coordination of services to students served
by more than one special program :

The House recedes.

d. The Senate amendment. but not the
House bill, requires that the application
contain a description of services Including
procedures for needs assessment, evalua-
tion, and {dentifying and modifying pro-
grams for schools and students.

The Senate recedes with an amendment
deleting repetitive language pertaining to
evaluation and moving procedural language
to other sections of the chapter.
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The conferees intend that local education-
al agencies may use current Chapter 1 as-
sessment procedures for children who, with
or without bilingual assistance in the test-
{ng process, can be identified, using testing
written In the English language, as educa-
tionally deprived children In greatest need
of assistance. For children whose lack of
English language proficiency precludes valid
assessment using such testing, local proce-
dures to screen and select educatfonally de-
prived LEP children may be used, e.g. teach-
er evaluation, language dominance testing,
weighting factors, or other indicators of
educational deprivation which discriminate
on a basis other than just language deficien-

cy.

15. The Senate amendment, but not the
House blll, adds the phrase “for compensa-
tory educational services™”.

The Senate recedes.

16. The House bill, but not the Senate
amendment, reqiires the plan to reference
implementationfpf.the effective schools pro-
gram. !

The Senate recedes with an amendment
requiring this coordination, if appropriate. -

17 Thé¢ Holsé bill contalng a referencing -
error, incorrectly referencing section (d)
rather than section {e) on accountability.

The House recedes.

18. The House bill, but not the Senate
amendment, states that funds for school-
wide projects may be used to plan and im-
plement effective schools programs.

The Senate recedes.

19. The Senate amendment, but not the
House bill, adds paragraphs pa-
rental opportunities to participate in the
design, - operation and evaluation of the
Chapter 1 program with special emphasis on
parents who lack literacy or English-spesak-

The House recedes.

20. The House bfll’authorizes 830 000,000
for fiscal year 1988 for capital expenses to
help school districts ensure that eligible
children enrolled in private schools have
equal access to Chapter 1 programs while
the - Senate amendment authorizes
$50,000,000 for fiscal year 1989 for such pur-
pose. Both bills authorize “such sums” for
later years.

The House recedes with an amendment
authorizing $30 million for fiscal year 1988
and $40 million for fiscal 1989 and “such
sums’’ through 1993. :

21. The House bill, but not the Senate
amendment, specifies what may be consid-
ered personal property in this new program.

The Senate recedes.

22. The Senate amendment, but not the
House bill, uses the term “regular” with
regard to non-federal funds in the non-sup-
planting prohibition.

The Senate recedes.

23. The Senate amendment, but not the
House bill, contains a section requiring local
educational agencles to use special State or
local program funds in the aggregate In
Chapter 1 eligible schools to the extent they
would have without Chapter 1 funds being
avalilable prior to using Chapter 1 funds in
such schools. (See note 24, page 80, for spe-
cial implementation time table.)

The Senate recedes.

24. The Senate amendment, but not the
House bill, delays the applicability of the
special supplement—not supplant provision
described in note 23 for 2 years In states
which currently have special programs
which operate under current ECIA supple-
ment—not supplant provisions.

The Senate recedes.

25. The House bill, but not the Senate
amendment, requires the State to withhold
funds from LEAs which are not in compli-
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ance with comparability requirements, but
only to the extent they are out of compl-
ance.

The Senate recedes.

26. The House bill applies the exclusion of
special state and local funds to both compa-
rability and supplement/supplant require-
ments while the Senate amendment makes
it applicable only to comparability.

The Senate recedes.

27. The House bill, but not the Senate
amendment, mentfons “children with specif-
ic learning disabllities” in additlon to handi-
capped children.

The House recedes.,

28. The Senate amendment, but not the
House bill, adds ‘and related services” to
special education as excludable costs for
supplement, not supplant, purposes.

The Senate recedes.

Section 1019. Evaluations. The: conferees
intend that national evaluation standards
shall be implemented as quickly as possible
by State and local educational agencies, and
that such agencles which are already using
the Title I evaluation and reporting system
as their formal evaluation tool or a system
which allows national aggregation of data

according to such standards ghall consider tying the measurement—of-program—

the-1988-1989 sch6ol year as the first year
of implementation of evaluation require-
ments pursuant to this section. .

The conferees further intend that States
which are currently conducting State eval-
uations on a three-year cycle where one-
third of the local educational agencies
report each year may continue to use that
evalustion procedure. .

In addition, conferees intend t.ha.t local
educational agencies may use a u.mplln(
procedure or carefully dealgned study - to
meet the sustained gains
rather than trying to track. all children
served at all grade levels in all subject areas
for a period of three years. The conferees
recognize that sampling and study proce-
dures are cost and time efficient while still
providing the local educational agency with

and valuable i{nformation. a.bout
the effectiveness of their programs.

29. The Senate amendment, but not the
House bill, requires LEAs to evaluate annu-
ally . the effectiveness of parental ‘lnvolve
ment,

The House recedes with a.mend.ment,
changing “evaluate’ to “assess”.

The House recedes with an unendment
regarding data collection. *“(3) collect. data
on the number of children with handicap-

gxhu)f conditions, the race, age, and gender of-

dren ...”. The conferees intend that
the report shall simply state. the  total
number of children with handicapping con-
ditions who are served in the Chapter 1 pro-
gram, not the number broken out by grade
level, race, age, gender, and subject area or
by handicapping condition in each of those
categories.

30. State Application. The Senate amend-
ment, but not the House bill, requires States
to submit an application to the Secretary of
Educatlon in order to receive funds under

. this chapter.

The Benate recedes with an amendment
requiring the State to develop, in consulta-
tion with a committee of practitioners, a
program lmprovement plan which shall be
disseminated to school districts and avail-
able at the State level for inspection.

&. The Senate amendment, but not the
House bill, requires that the State applica-
tion describe the criteria and procedures the
State will use to assess educational effec-
tiveness of local and State programs.

The Benate recedes.

b. The Senate amendment, but not the
House bill, requires that the State applica-
tion describe the criteria, policy and proce-

,chﬂdrenmedbypmmmaunderthhpe.rt
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dures it will use to take corrective measures
to improve LEAs with inadequate edua.ﬂon—
al schievement.

The Benate recedes.

c. The Senate amendment, but not t.he
House bill, requires that the State demon-
mtesthatthemeasumltpromtome
are valid and reliable.

The Senate recedes.

d. The Senate amendment, but not the
House bill, allows the Secretary to require
specific data collection and uniform evalua-
tion procedures to allow information to be
aggregated and compared among states,

The Senate recedes.

e. The Senate amendment, but not t.he
House bill, requires the State to explain in
its application any differences in the crite-

' ria used by the State and by any local edu-

cation agency for assessing program effec-

- tiveness,

‘The Senate recedes.

31. The House bill uses the term “no” im-
provement while the Senate amendment
uses the term “inadequate” improvement to
decribe the condition which activates LEA
program improvement efforts.

tiveness to the desired outcomes stated in
the Jocal educational agency's application
and adding “lack of substantial progress”
toward meeting outcomes as a -trigger for
program improvement plans. .

The oonferees intend that the concept of
“improvement” shall mean improvement -
beyond what a student of a particular age or
grade level who is receiving services funded
under this part would be expected to make .
during the period being measured if the
child received no additional help. This inter-

strate progress toward desired outcomes
mybe something ot.he{wtthm nationally
ed standardardized

scores.

32. The Senate amendment, but not the
House bill, states that a school improvement
plan must include a descrlpt.lon of educa-

Theeonfereulntendt.ha.tsta.tcmdloeal
educational agencies shall have adequate
time to plan carefully and thoughtfully for

porgram improvement,. that a “time cer- .

process, and that State and local education-
al agencies may set parameters within that
time frame. The conferees further intend
that State and local educational agencies
shall have no more than, but at least, one
full school year during which the plan is in
effect before judging its effectiveness In
raising aggregate student performance.

33. The Senate amendment, but not the
House bill, requires that the SEA take ap-
propriate corrective action against LEAx
which fafl to carry out program require-
ments, including failure to provide e.ﬂect.lve
compensatory education services.

The House recedes with an amendment
changing the title of the section to “Purther
Action”, outlining the joint steps that State
and-local educational agencies shall take to
ensure that program improvement efforts
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are successful, and adding a new section ()
requiring mutual approval of program !m-
provement plans prior to their implementa-
tion.

The conferees lntend that there shall be
continued State oversight until the school
building Chapter 1 program improves. The

-conferees emphasize that they Intend the

State role to be one of facilitating local ef-
forts in whatever manner is cooperatively
agreed will be most effective in implement-
ing effective local services to eligible chil-
dren. Such facilitation may be through
direct assistance by State staff or through
helping local educational agencles obtain
technical assistance from other sources.

The conferees further intend that a
aschool building which is Implementing a
program improvement plan shall, each year
until performance improves, use the same
measurement instrument and. standards to
determine whether performance has im-
proved that it used to measure performance
{n the year that lack of substantial progress,
no improvement or a decline in performance
was first demonstrated pursuant to the re-
quirements of this chapter. An exception to

effec—this-procedure- would-be made i thé meas-

urement Instrument or process jtself was
found to be the problem. .

34. a. The Senate amendment, but not the
House bill, contains a section requiring the
SEA to have and implement an educational
fmprovement plan in any year it receives ad-
ditional state administrative money under
section 1404(b) for such purposes.

The House recedes with an amendment
moving the State plan requirement to sec-
tion 1020 and removing the requirement
that it be submitted to the Secretary.

b. The Senate amendment, but not the

- House bill, requires the State to develop an
educational

tmprovement plan, in consulta-

tion with LEAs, which plan-intludes objec-

tive measures and assessment standards or
procedures for developing them. "~

The House recedes with an amendment

E movinxthe requirement to section 1020.
- Senate

* & The amendment, but not the
House bill, requires the improvement plan
to describe the way in which the States will
determine which schools are most in need of
improvement and how it will assist them.

The House recedes with an asmendment
removing the reference to achools in great-
est need of assistance and addihg a require-
ment that timelines for implementation of
program improvement plans be dec¢ided by
the State and loca! educational agencies.

d. The Senate amendment, but not the
House bill, requires the State to describe
the technical assistance it will offer to
achools in need of improvement.,

The Senate recedes. :

e. The Senate amendment, but not the
House bill, requires the State to describe
how it will develop joint plans with® LEAs
for achools in need of improvement.,

The House recedes with an amendment
removing the reference to schools in great-
est need of assistance and moving the re-
quirement to section 1020.

f. The *Senate amendment, but not the
House bill, requires the State to provide
program improvement assistance to LEAs
with achools In greatest need of improve-
ment {n the zecond fiscal year and thereaf-
ter that the SEA receives additional state
administrative money under section 1404(b).

The House recedes with an amendment
.removing the reference to schools in great-
est need of assistance and moving the re-
quirement to section 1020,

EVEN START

35. The House bill, but not the Senate
amendment, contains the Even Start pro-
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gram as part B of Chapter 1. The Senate
amendment contalns Even Start in part A of
Title IL ’

The Senate recedes.

a. The House bill establishes Even Start as

. a State granf program with a small State

minimum of % of 1 percent and a maximum
of 5% of the first $50,000,000 while the
Senate amendment establishes it as a discre-
tionary grant program under the Depart-
ment of Education with grants made direct-
1y to local education agencies.

The Senate recedes with an amendment
stating that (a) whenever appropriations for
this part are less than $50 million, then the
Secretary is authorized in accordance with
the requirements of this part to make
grants to LEA's or consortia of such agen-
cles to carry out Even Start programs; (b)
whenever appropriations equal or exceed
$50,000,000 then grants shall be made to
each State in the same proportion as grants
allocated under section 1005; and (c) under
subsection (b) no Btate shall rececive less
than $250,000 or one half of one percent,

whichever is greater, except_that -no-State—2rro priat

recelve an allocation equalling more
than 150 percent of the national average
per pupll allocation from funds authorized
under this part and further no State alloca-
tion under subsection (b) shall Increase by
more than 50 percent over the preceding
fiscal year; however, $250,000 shall be the
absolute minimum.
b. The House bill, but not the Senate
amendment, has a reservation of 3% of such
money for migrant programs to be conduct-

- ed through the Office of Migrant Educa-
© 7 tion,
. - The Senate recedesa.

. ¢..The Senate amendment, but not the

, House bill, requires collaboration with other

agencles and organizations. )
The House recedes with an amendment
requiring that such .coordination shall be

X performed where appropriate, .
. d. The Senate amendment, but not the

House bill, specifies that such funds shall be

- uséd o' pay the Federal share of the cost of

the program under this part.

The House recedes.
. €. The Senate amendment, but not the
House bill, permits payment for child care
only for the period the parents are involved
in the Even Start program.

The House recedes.

I. The Senate amendment, but not the

:House bill, permits payment for transporta-

tion only for the purpose of allowing the
parent or child to participate in the Even
Start program.. ’

£ The Senate amendment, but not the
House bfll, adds Chapter 2 of this Act and
the Education of the Handicapped Act as
programs with which Even Start shall be co-
ordinated.

The Houze recedes with an amendment
limiting coordination to any relevant pro-
Brams under the Chapter 2 program.

h. The House blll provides that funds
under this part may be used to pay 80, then
60, then 40, then 20 percent of tHe cost of
Even.Start programs In the first, second,
third, fourth and subsequent years while
the Benate amendment specifies such shares
s 90, 80, 70, and 60 percent for those years.

The House recedes.

L The House bill, but not the Senate
amendment, prohibits using such funds for

costs of the program.

The Benate recedes. )

J. The House bill provides that matching
funds may come from Federal, State or local
sources while the Senate amendment re-
quires that they be from a non-Federal
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The House recedes with an amendment
requiring the remaining cost to be obtained
from any source other than funds made
available for programs under this title.

k. The House bill limits eligible parent
participants to persons eligible under the
Adult Education Act while the Senate
aimendment makes such provisions permis-
sive.

The Senate recedes. ' .

L. The House bill requires that the applica-
tion for funds be submitted to the State
education agency while the Senate amend-
ment requires submission to the Secretary
of Education. .

The Senate recedes with an amendment
that applications will be submitted to the
Secretary under Section 1052(a) and to the
SEA under Section 1052(b).

m. The Senate amendment, but not the
House bill, requires that the application for
funds include a description of collaborative
efforts with other agencies or organtzations.

The House recedes with an amendment
requiring such coordination to be done, if
te.
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t. The House bill, but not the Senate
amendment, specifies that program evalua-
tions shall not be done by persons involved
in the administration of the program and
shall include control groups where possible.

The Senate recedes.

w. The House bill requires an annual eval-
uation while the Senate amendment re-
quires an evaluation to be submitted to Con-
gress in 1992,

The Senate recedes with an amendment
requiring one report for Congress in 1993,
removing the requirement for submission to
the National Diffusion Network “in the
form required”, and moving the require-
ment to Title VI of the Act.

v. The House bill authorizes $50,000,000
for this part for 1988 and such sums there-
after, while the Senate amendment author-
ires $25,000,000 for 1989 and increases of 1
miilion, then I8 million for each succeeding
year. .

The Senate recedes with an amendment

n. The Senate amendment, but not the
House bill, includes Chapter 2 of this act as
a program with which Even Start programs
will be coordinated. ’

The House recedes with an amendment
requiring such coordination to be done
where appropriate. ’

0. The House bill requires appointment of
a review panel by the State education
agency to select applications which will be
funded while the S8enate amendment gives
the Secretary the responsibility of selecting
p

The Senate recedes with an amendment

reflecting the national or State-adminis-

tered nature of the program and specifying

that the review panels at both national and -

State levels will recommend programs.

p. The House bill lists seven criteria for

application approval which include greater
need for such services, submission of resson-
able budgets, and representation of urban
and rural areas of the State (not in the
Senate amendment) while the Senate
amendment has five criteria including serv-

ing the greatest percentage of ellijle chil- -

dren and parents.

The Senate recedes with an amendment’

specifying that proposals which will serve
the greatest percentage of eligible children
a.nid parents shall receive special consider-
ation.

q. The House blll, but not the Senate
amendment, specifies the required composi-
tion of the review panel.

The Senate recedes with an amendment
making the review panel operative for both
the npational demonstration and State
grants programa and specifying required
panel members. ’

r. The Senate amendment, but not the
House bill, requires the Secretary to assure
equitable distribution of grants between
States and among urban and rural areas of
the United Statea. ’

The House recedes with an amendment

combining Senate provisions for national
grants with House provisions for State
grants,

8. The 8enate amendment, but not the
House bill, allows the Secretary to discon-
tinue funding to projects that do not make
sufficlent progress toward meeting their ob-
Jectives.

The House recedes with an amendment
regarding State grant programs and ensur-
ing transition of funding for grants from
the Secretary when it becomes a State grant
program. The House recedes with ~an
amendment regarding funding based on
progress toward objectives to apply to both
national and State grant programs.

and such sums thereafter.

SECONDARY SCHOOL PROGRAMS

36. Becondary School FPrograms—The
House bill authorizes in Chapter 1 both a 3-
year discretionary grant program for school
dropout prevention and basic skills improve-
ment and a state grant program beginning
in 1991, while the Senate amendment au-
thorizes only a state grant program in
Chapter 1 beginning in 1880, and includes
the demonstration program in Title VII of
the Senate amendment. The Senate amend-
ment separates the drop-out and basic skills
demonstration programs making line-by-line
comparisons with the House bill very diffi-
cult. Appropriate " portions . of Title VIIL,.
however, have been moved to this section
for -comparison purposes and are labeled.
The entire text of Title VIII has then been
included, following the House bill, as Part B
on dropout prevention and basic skills im-
provement. . . .

The House recedes, leaving the demon-
stration dropout prevention and secondary
achools basic skills improvement programs
outside Chapter 1 and agreeing to the

-Senate form of program requirements, etc.

divided under the national demonstration
and State grant program, with an amend-
ment authorizing the national demonstra-
tion program for two years.

a. The House bill authorizes $100 million
for fiscal year 1988 for both dropout preven-
tlon and basic skills demonstration pro-
grams and such sums thereafter while the
Senate amendment authorizes $50,000,000
for FY 1988 and 89 for dropout programs
and $200,000,000 for basic skills improve-
ment programs, and then $400 million for
FY 1890 and adds $50 milllon for each
Fiscal Year thereafter for the State pro-

gram,

The House recedes to a $50 million level
for the dropout portion and $200 million
funding for basic skills portion for 1988 and
1889, and for the combined State grant pro-
gram $400 million for FY 1990, $450 million
for FY 19881, $500 milllon for FY 1992, and
$550 million FY 19893,

b. The House bill, but not the Senate
amendment, provides a $3 million reserva-
tion for migrant programs from national
demonstration funds.

The House recedes regarding the nationat
demonstration program and the Senate re-
cedes regarding the State program reserva-
tion of funds for migrant programs.

c. The House bill, but not the Senate
amendment, reserves 50 percent of the
funds for national demonstration programs

authorizing-$50-oiillion for T8I year 1989
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for dropout prevention programs and 50
percent for basic gkills improvement.

The House recedes to the 50/50 spending
split between dropout funds and basic skills
funds in State grant programs.

d. The House bill, but not the Senate
amendment, allows for adjustment of per-
centages at the Secretary’s discretion.

The House recedes.

¢. The House bill provides that categories
for allocating demonstration program funds
shall be: 250,000 or more students—20%,
50,000 to 250,000 students—25%, 20,000 to
50,000 students—25%, and less than 20,000
students—30% of the funds; while the
Benate amendment categories are 50,000
and more students—45%, 20,000 to 50,000
students—15%, and less than 20,000 stu-
dents—35% of the amount appropriated.

The House recedes with an amendment
regarding categories for demonstration pro-
grams: 1st tier enrollment, 100,000+, 225
percent; 2nd tler enrollment, 20,000 to
100,000, 40 percent; 3rd tier enroliment, 0 to

—-20,000;-30-percent; Community-based-orga-:
nizations, 5 percent.

f. The Senate amendment, but not the
House bill, contains a 5% setaside for com-
munity-based organtzations.

The House recedes.

g The Senate amendment, but not the
House bill, provides that 25% of the funds
available for each category shall be alloted
to educational partnership. (See note 36 FP,
re authorized activities.)

The House recedes with a.n amendment
consolidating two paragraphs.

h. The Senate amendment, but not t.he

- House bill, requires use of a peer review
- process-if the Secretary i.ntendstoh'ander
funds among categories. .

‘The House recedes.

"L ~The Senate axnendment., but not the
Houae bill, requires use of a peer review
process {f ‘the Secretary intends -to make
funds not needed for educational partner-

lhlpl.vaﬂnb]etoLEAsmt.hesa.mecatego-'

The House recedea. "-

J. The House bill, but not Sena.te amend-
ment, requires that the Secretary give first
priority in each category to applicants with
very high numbers or percentages of school
dropouts. -

The Senate recedes with an nmendment
providing that the Secretary shall give pri-
ority to applications which both reflect high
numbers or percentages of school dropouts
and show replication of successful pro-
grams. . :

The conferees intend-—contrary to the
Secretary’s notice inviting new applications
published March 14, 1988, in the Federal
Register—that the Secretary shall give pri-

" ority to applications that have both (1) high
numbers or percentages of dropouts and (2)
replicate or expand successful programs, not
one or the other. Conferees further expect
the Secretary will revise the published pri-
oritles to reflect this congressionsl intent.

k. The House bill, but not the Senate
amendment, provides that grant awards
shall be proportionate to the extent of the
severity of the dropout problem.

‘The Senate recedes.

L. The House bill provides that LEAs fund
25% of the second year grant and 40% of all
following years from other Federal, State,
or local sources, while the Senate amend-
ment provides that 30% of the cost for the
second and ensuing years shall be funded
from other sources, but not more than 10%
from other Federal monies.

The House recedes with an amendment
reducing the Federal share gradually from
$0%, to T5%.

m. The House bill, but not the Senate
amendment, requires the Secretary to con-
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sider quality of the applicant’s proposal and
provide for equitable distribution of grants
on.the basis of urban and rursl areas, size of
districts, and student characteristics.

The House recedes.

n. The House bill, but not the Senate
amendment, provides that the Secretary
may fund additional projects in the second
or third year of the demonstration program
if additional funds become available.

The House recedes.

0. The House bill, but not the Senate
amendment, requires the Secretary to con-
duct an evaluation of programs under this
part.

The Senate recedes with an amendment
requiring the Secretary to take into account
data collected from the national school
dropout study and moving the requirement
to Title VI of the Act.

p. The Senate amendment, but not the
House bill, provides for a small State mini-
mum of cne-half of one percent of the
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The House recedes with an amendment
combining Senate/House fund uses.

z. The Senate amendment, but not the
House bill, contains two provisions for co-

ordinating dropout activities among agen-

cies and under various acts.

The House recedes with an amendment

combining Senate/House fund uses.

AA. The S8enate amendment, but not the °

House bill, under basic skills improvement

allows funds to be used for innovative com--

munity-based programs and for eligible stu- -

dents outside the school.

The House recedes.

BB. The Senate amendment, but not the
House bill, requires that under the State

grant program no more than 50 percent of '

the funds may be used for dropout preven-
tion and re-entry activities.

The House recedes.

CC. The House bill, but not the Senate
amendment, limits to 10 percent of a grant
the amount that may be used for local ad-

_amount.-appropriated-under-the-sgtate-grant—ministrative costs:

program which begins under the Senate
amendment in 1990.

The House recedes with an amendment
that there will be a small State minimum of
$250,000 or 0.25%, whichever is greater, with
provigsions that no State shall recelve an
amount which is greater than 150% of the
national average amount per child allocated
from funds authorized under this subpart,
soley as a result of implementation of this
provision but $250,000 remsains the floor.

The House recedes with an g.mcndnmnt
“referencing priority.
r. The Senate

a.TheHousebﬂl.butnott.beSeuue
amendment, states that duration of grants
shall not exceed three years.

The House recedes with an amendment '

providing a one-year grant period.

t. The Senate amendment, but not the
House bill, includes an extensive section on
localandStateevaluaﬂonmdpmmlm-
provement.

The Senate recedes.

u. The House bill, but not the Benate
amendment, requires that the application
contain procedures for annually evaluating
the project and determining its cost effec-
tiveness.

The Senate recedes with an amendment
applying requirements for evaluation and
program improvement to this program.

v. The House bill, but not the Senate
amendment, requires that applications from
LEAs for dropout prevention programs
under the State grant program be developed
in consultation with community-based orga-
nizations.

The Senate recedes with an amendment
making cooperation with CBOs permissive.

w. The House bill, but not the Senate
amendment, requires that dropout preven-
tion program applications address the spe-
cmcneedsoflndiam.misrmts.mdother
high risk populations. .

The House recedes.

x. The House bill, but not the Senate
amendment, requires that LEAs establish
advisory councils for dropout programs.

The House recedes.

y. The House bill, but not the Senate
amendment, lists thirteen authorized activi-
ties under the State grant program.

The Senate recedea with an amendment
limiting sdministrative cost to 5 percent.

DD. The House bill, but not the Senate
amendment, requires LEAs receiving grants
under this part to cooperate with the NDN.

EE. The House bill, but not the Senate
smendment, requires the Secretary to con-

sult with State and local agencies and the

GAO in developing application and evﬂw
tion requirements forthlspn.rt.
- The House recedes. ' i

-FP. The Benate: unendment. but mt t.he

Hou.sebﬂ],dm‘lbaparumhrwdvmufor

educational partnerships. - )

The House recedes. - -

GG, The Senate: unmdment. but nm the
House bill, requires that not less than 30
percent of national ‘d: emomtntion dropout
be used for dropout prevention and another
30 percent be used for re-entry mﬂﬂties.

The House recedes.. ” - - -

* HH. The Senate amendment, but not the
House bill, suthorizes $300,000 for a nation-
al school dropout study n.nd specmu 10
components of t.hettudy S

The Senate recedes. :

II. The Benate unendment. but not the
House bill, requires that the Secretary es-
tablish a standard definition' of *“school
dropout” within 60 days. of enacunent of
this Act.

The House recedes with an amendment
that requires the Secretary, in consultation
with particular groups, to issue a’ definition
of a achool dropout within 60 days of enact-
ment of this Act.

The conferees intend that a definition of
achool dropout shall in no way .interfere
with the right of parents to educate their
children at home pursuant to each State’s
regulation of home schooling nor shall such
definition interfere with each State’s mini-
mum g:e attendance requirements.

loping the definition of *‘achool
dropout" the Secretary shall consult with
State educational agencies, local education-
al agencies, teacher organizations, boards of
education, administrator's organtration, and
any other pertinent groups or orgamznt.lom.

MIGRANT PROGRAM

37. The Senate amendment, but not the
House bill, specifies that migratory agricul-
tural dairy workers are a migrant category.

The House recedes.

38. The Senate amendment, but not the
House bill, adds EHA to the list of Acts with
which migrant programs must be coordinat-
ed_ .

The ﬁouse recedes.
39. The Senate amendment, but not the

_House bill, authorizes the Secretary to enter
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into contracts with SEAs for activities to im-
e coordination.
The House re:idea.
3%a) The Sengte recedes with an amend-
ment inserting [“approved under P.L. 84-
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The conferees direct the General Account- ceived by Puerto Rico under this part, the
ing Office, as part of the Study of State Op- Senate amendment, but not the House bill,
erated Programs, to collect information requires compliance with section 619 of the
from a sample of States on the types of resi- EHA In order to count children aged 3-5 in-
dences In which participating children are clusive, after 1991.

143" after “‘programs’. found. Suggested categories for classifying The House recedes.

40. The House bill, but not the Senate types of residences include, but need not be. 53, The Senate amendment, but not the
amendment, includes a requirement that lmited to: children living in a family home House bill, states that for purposes of
the Secretary award the migrant students’ attending educational programs housed in 8  eounting children transferring from a State
records contract to the SEA which had it residential facility; children living In a resl- o a local program, the child must continue
the previous year, unless a majority of the dential facility (not a single family home) o receive a free and appropriate public edu-

States object in writing.

The Senate recedes with an amendment
stating that the current recipient of the
contract for the Migrant Student Records
Transfer

attending an educational program in & regu- cation. The House bill requires an appropri-

lar school administered by an LEA; children
living in a residential facility and attending
an educational program in that facility and

ately designed educational program.
The House recedes. .
54. The Senate amendment, but not th

System shall continue to receive cChildren living in a family home attending poyee bill, restricts the SEA to counting

the contract until 1892, barring complaints 2D educational program In a regular school papdicapped children aged three to five in-

from a majority of states, but as of July 1,
1992, and every four years thereafter, the
Secretary shall conduct a competition to
award the contract.

HANDICAPPED PROGRAM

administered by an LEA. Using the same
sample, the conferees also direct GAO to
collect information on where children, par-
ticipating in Chapter 1 programs for chil-
dren with handicaps, reside. Such informa-
tion shall include the following: the number

—The-confereesagree-that-infants-and-tod-—o{-children_living. in their_own_home;_the_ma
number of children living in foster homes; ) Under section 122110).

dlers with handicaps shall receive early
intervention services consistent with the re-
quirements and conditions of Part H of the
EHA, and therefore, the phrase “who by
reason of their handicapping condition re-
quire special education and related services”
in the definition of handicapped children
does not apply to.infants and toddlers with

. handicaps.

" -"4L.'The Benate amendment, but not the

. House bill, adds the phrase ‘“for programs

- -for handicapped children.”

. ~‘The House recedes with an amendment
‘ which-clurifies for which programs and chfl-

* dren‘these funds can be expended. - -~ -

. "42-The Senate amepdment, but not the

en : ped children” in the
i _*The ‘House recedes with an amendment
' ‘which would clarify which “infants and tod-

the number of children living in public fa-
cilities housing: (a) 1 to 5 children, (b) 6 to
15 children, and (¢) 16 or more children; the
number of children living in private facili-
ties housing: (a) 1 to 5 children, (b) 8 to 15
children, (¢) 16 or more children.

The sample (pertaining to (a) type of rest-
dence and educational placement and (b)
type of residence and number of occupants
in a residence) drawn from each sample
State should be of sufficient size to infer
what proportion of the total partici

- population within a State various
zations represent. - .
49. The House bill, but not the Senate

. amendment, requires the SEA to es

policies and procedures for transf
children from State operated programs to
. The House recedes. H
- The conferees anticipate that in the

' dlers” are covered (e.g. as defined in Part H fyture Chapter 1 handicapped progr

clusive beginning {n 1891 only if a State is
eligible for a ?ant under Section 619 of
EHA. i

The House rec?dolas ’
53. The Senate amendment contains this
language as assurance (1) and part of assur-

The Senate recedes. o

56. The House bill, but not the Sena
amendment, has a provision requiring funds
under this subpart to supplement the provi-
ston of special education services, and pro-
hibits such funds from being used for serv-
fces funded by State or local funds during
the previous fiscal year. . .

The House recedes. .

The conferees wish to emphasize that -
these funds shall not be used to supplant
State and local funds as -delineated in sec-
tion 1018(b) and that each State ahail main-
tain a levél of fiscal effort consstent’ with-
the requirements in sectionr 1018a). ! - .

57. The .House bill, but riot the_Senate’
amendment, requires recipients: of . fands
under . this' sub to demonstrate that

_ children receive a benefit from thetruse, .. -

The Senaterecedes. . . ~ 75,
. 58. The House bill, but not the Senate.
amendment, allows a letter of request in

-of the EHA) and would add to the definttion funds will be used to an increasing degree to leu of application if the LEA'int.u;ds.to(hse
. ‘of handicapped children—*“who by reason of foster.new and expanded opportunities for such moneys received under this subpart for

. thelr -hendicap - require special education children with handicaps to participate with & single purpose or to serve fewer than five
services"”. children.

- &nd related A . )
.7 43. The House bill and the Senate amend-
. ‘ment include assurances compli-

regarding
- /ance with EHA and monitoring such complf- ronment provision in Part B of the Educa- funds recefved.’ ; N

“snce in the State handicapped program, but

their nonhandicapped peers in a wide varie-

The Senate amendment allows

ty of educationsal settings and experiences, Such a letter only if the agency, inténds to

thus reinforcing the least restrictive envi-
tion of-the Handicapped Act.

serve fewer than flve .with the

Y
The Senate recedes. .S

‘the House bill states such requirements In  50; The Senate amendment, but not the  The conferees intend that a local 6r Btate
assurances (1) and (2) in less detall than the House bill, specifies that in determining educational agency applying to use funds
Benate amendment which states such re- grant amounts, handicapped children aged for a single purpose shall include with the

asassurances (2) and (3). .
7 44. The Senste amendment throughout
this part makes reference to handicapped
‘children, infants,
. House bill refers to handicapped children or
.Infants, -
- The House recedes.
45. The Senate amendment contains lan-
guage In lines 1-4 of assurance (3) that

from birth through 21 must be used in the
computation. .

‘Thé House recedes.

61. The Senate amendment, but not the

sponsible for providing free public educa-
tion for handicapped children” and “is di-
rectly responsible for providing” early inter-
vention services to designate appropriate
State agencies.

letter of application an.assurance that the

funds shall be used to benefit only children

eligible under this subpart. . __ -
'59. The Senate. amendment, but not the

and toddlers while the House bill, includes the phrase “directly re- House bill, delineates uses of funds in sec-

tion 1223 under the heading GENERAL
RULE and includes “services’” as well as pro-
grams and projects in this descriptive sec-
tion. -

‘The Senate recedes with an amendment

appear in the House bill as the second sen- The House recedes with an amendment which would number the House “uses of

tence of Section 1222(a).

The House recedes. -

46. The Senate amendment, bdt not the
House bill, contains an assurance providing

clarifying that State programs include those
under contract or other arrangement with
such State agency.

The conferees intend that the phrase “di-

funds” provision..

60. The Senate amendment, but not the
House bill, specifies that funds may be used
for other specialized equipment, as well as

that payments received by SEAs under this rectly responsible under contract.or other assistive devices.

part shall be used for projects for handi-
capped - children. However, identical lan-

arrangement” not be interpreted as limited
to direct service personnel employed by the

The House recedes... ~ '
61. The Senate amendment, but not the

guage appears in the House bill as Section State. The conferees also intend that this House bill, includes assessment of children
1222, Program Requirements. phrase would allow funds appropriated by a as an allowable use of funds, und further
The Senate recedes. State specifically to provide service to these specifies that evaluation of and dissemina-
47. The House bill states that the Secre- children to be a reflection of direct responsi- tion of information about programs funded
tary “ghall” report annually while the bility. Moreover, the conferees intend that under this part be included in this same list.
Senate amendment uses the term *“will.” The Senate recedes on “assessment of
The Senate recedes. R tering the eligibility status of any agency or children”. The House recedes and aceepts
48. The Senate amendment, but not the program now participating in the Chapter 1 the Senate provision which allows funds to
House bill, requires that States include the Handicapped Program. be used for planning, evaluation and dis-

nothing in. this provision be construed as al-

Place of residence for participating children .

In their annual report to the Secretary.
The Senate recedes.

52. The Senate amendment, but not the
House bill, refers to the ‘“‘commonwealth of
Puerto Rico.” In determining funds to be re-

semination of information. .
62. The Senate amendment, specifically
prohibits use of thrse funds for construc-
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tion of facilities while the House bill in the
parenthetical in section 122(a) eliminates
the reference to construction of school fa-
cilities contained in current law.

The House recedes.

63. The SBenate amendment uses the head-
ing Services and Program Application for
section 1222 while the House bill uses the
heading Application. The Senate amend-
ment inserts the word “each” before “such
application” in this subsection.

The House recedes.

64. The Senate amendment, but not the
House bill references the written descrip-
tion of programs required in the application
for funds.

The House recedes.

The sentence—“Any State educational
agency operating programs or projects
under this subpart shall prepare & written
description of such programs and projects in
accordance with subsection (b) and (c)."—is
included to clarify the situation when an
SEA must “write” an application to itself
for these funds.

65. The Senate amendment uses the head-

_____Ing Application Assurances while.the -House
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75. The House bill, but not the Senate The managers Intend that direct educa.‘
amendment, limits the GAO study to an ex- tional services includes technical n.t?.slstanee-‘i
amination of the relationship between state as agreed to jointly by the LEA and SEA)
operated programs for handicapped chil- under section 1405(bX3) and may 1nclude
dren under Chapter 1 and parts B and H of purchase of additional institutional matert.
the EHA. als and resources.

The House recedes with an amendment 84. The Senate amendment, but not the
changing January 30, 1989 to February 28, House bill, provides $160,000 or $25,000 to..
1989, and moving the requirement to Title Guam, American Samoa, the Virgin Island:,‘
VI of the Act. the Northern Mariana Islands, or the Trust,

76. The Senate amendment, but not the Territory of the Pacific Islands for educa:
House biil, defines children as including in- tional improvement. The third fiscal year.
fants and toddlers for purposes of this sec- amounts increase to $325.000 or $50,000. .
tion. The House recedes with an amendment!:

The HOU&B recedes. making $80,000 for small States and $15, 000;

T7. The 8enate amendment, but not the for the island territories available for 1989 8
House bill, outlines six components to be in- 1990, and 1991; and $180,000 or $30 m
cluded in the GAO study. available for 1992 and 1993 for program i}

The House recedes. " provement activities.

The conferees intend that GAO, for each g5, The House bill requires that the Secr&}‘
State Included in its study, collect and de- tary shall consult with a review panel in:
scribe any policies, procedures, and/or de- promulgating regulations for this chapter;.
scriptions of State practice related to trans- while the Senate amendment requires thep
ferring children, who are participating In gecretary to use negotiated rule making to
the Chapter 1 program for children with promulgate regulations.
handicaps, into LEAs (pertains to children The House recedes with an_amendme

bill uses the heading Assurances.
The House recedes.
66. The Senate’ amendment specifies that

all handicapped children served under this -

part recelve a free, appropriate public edu-
cation, and that their parents have all the
rights and procedural safeguards provided

under EHA while the House bill referenoee_ )

compliance with EHA more generally.
The House recedes.
. 67. The Senate lmendment.. but not the
House bill, specifies that in order to receive
funds under this subpart an agency must
- maintain fiscal effort.
-The House recedes. -

" 68. The. Senate amendment, but not the .

House bill, provides that parents of children

to be served shall have an opportunity to

participate in developing t.he project nppu-
- cation. |

The House recedee.

69. The House bill prov1dee that a.ppllee.-
tions specify ages and handicapped condi-
tions of children to_be served, while the
Senate amendment specifies that all appli-
cations must include number of children for

. each disability and age category described in

- EHA.

-The House reeedee. : ’
:70. The Senate amendment uses the term
“directly responsible” while the House bill
uses the term “legally” responsible in refer-
. ence to the provision of special education.
The House recedes with an amendment
_which would insert “under contract or other
" arrangement with the State educational
agency” after “ responsible” (note:
This is related to #51). ’

71. The Benate amendment, but not the
House bill, includes the phrase “early inter-
vention services™.

The House recedes.

- 72. The 8enate amendment, but not the
House bill, includes the parenthetical
phrase “‘(including schools and programs op-
erated under contract or other arrangement
with a State agency.)”.

The House recedes.

73. The 8Senate amendment, but not the
House bill, requires that programs author-
ized by this subpart shall be monitored by
the Secretary whenever EHA is monitored.

“The House recedes.

74. The House bill requires that a GAO
study examine the relationship of programs
operated under this subpart to programs
under Part B and Part H of EHA generally
while the S8enate amendment under rection
1463(bX5) specifies particular relationships

. and comparisons.
The House recedes.

. House bill, directs the State to-evaluate the

:TheHnmex'eoedéu. L Ll of steps one and two Is to help the reg

X terpreted
‘tion -1224(1XA) ‘with regard to lnstlmtlom
-handicapped

'spomibﬂity for the free public education of

described in section 1224(1XBXii). combining the regional review and nego
The Senate amendment, but not the ed rule-makingp

rocesses.

House bill, requires the Comptroller Gener-  The conferees intend that the develop

al to include in the study report a State by '~ ment of Federal regulations for Chapter

State analysis; including recommendatiom should be a three-step process. The Depa

for legislation, if Rppropriate. - ment of Education will hold, first, a series off

“The House recedes. - - regional meetings to identify regulatory]

- issues of concern to school administrators3

NEIGLECTED AND DELINQUENT )

79. The Senate amendment, but not the - mpum!:% ?Onl:;“?gg g::;)p
rulemaking demonstrate on severa.l

issues; and third, the normal Federal reg

.tion ‘writers understand .how new activitie}

are likely to impact persons at the in
menul;m level :and to heip Chapter 1.

“The oonferees intend t.ha.t the phrase “s -
Staté which 18 responsible for providing free’ .
public education for children lnhntitution’s;
for neglected and delinquent-children” shall -
be' in in the same manner as sec-::

ucation dren in fstitutio . to be more flexible than the process as
Slecied ang. delinquent. ehlasen lm Tpe | stedby other Federal agencies. Specifl

considered adequate State’ ‘the provisions of the Federal Advisory
proof of the ST mittee Act are waived to shorten the ti
and procedures necessary to begin the

such children even though the actual provi-: onstration. The conferees will look with:

aionot-a—vieeum.nybebyanother

cussions of program regulatio
cators, parents, advocates an
of Educsition staff will produce regulat!
that are more clearly understood and wid
supported by practioners than some p!

80. The Senate amendment. but not’ the
House bill, Includes a reference to Chn.pt.er 12
of ECIA of 1981. .

The House recedes.

-81. The House bill references section 1052
or 113L while the Senate amendment refet-
ences section 110 in regard to the a.mounta
an LEA iz eligible to reoeive.

The Senate recedes. !

82. The House bill provides: 8 mlnimum of
$300,000 for state administration, while the
Senate amendment provides a $325, 000 min-
imum state administration grant. :

The House recedes. .

83. The Senate amendment, but not the
House bill, provides that when appropria-
tions for this chapter equal or exceed $4.8
billion, each state may receive an additional
.5 percent of the amount allocated to that
State for education improvement program
coew'rhet.hh'drhea.lyearmchumounth
1%.

The House recedes with an amendment
creating a new subsection 1405 which pro-
vides to each State educational agency an
amount equal to 0.25 percent of the amount
allocated to each State under Parts Aand D by pa.rticipation in Chapter 1 programs.
for 1989, 1890, and 1891 and 0.50 percent of 88. The House bill, but not the Senal
such amount for 1992 and 1993 to be used amendment requires the Secretary to "’7
for program {mprovement activities. - spond within 90 days to written

regulations. !
“The conferees stress, however, that tJig
demonstration is not meant-to lengthen (I
time for issuance of regulations. Final
lstions for this program should be
within 240 days after enactment.
. 88.'The House bill limits carry-over
to 26% of the amount appropriated for.
88 and 16% for FY 89 and each subseq
year, while the Senate amendment m
such limits a.ppucable first in FY 89
then FY 60.
The House recedes.
_ 87. The House bill, but not the Se
amendment, requires the Secretary to ©

Longitudinal Study. -
" The ‘House recedes with an amendmef]
deleting pregnancy rates, completion .@
postsecondary education, and incidence ¥
suicide as factors which might be influence
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from States or LEAs regarding questions
under this chapter. -

The Senate recedes with an amendment

retuin receipt.

Conferees intend that the term “written
gujdance" have the same meaning in
this section asiit has under Section 453 of
the General Education Provisions Act as
amended. Written requests which conform
to the requirements of Section 453(bX2XB)

_and (bX4) of such Act shall qualify as a
mitigating curcumstance in an enforement
‘action Initlated under Part E, Sec. 453 of
such Act.
. The conferees further. intend that this
provision shall encourage, not inhibit, the
provision of guidance from the Department
- of Education to State and local educational
agencies.

89. The House bill, but not the Senat,e

amendment, imcludes a section on Federal
research and innovation which requires the
Secretary to give priority to research on tu-
toring programs for children eligible under
this chapter to be carried out by States in
institutions of higher education and to do
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methods for various elementary and second-
ary education programs administered by the
Department of Education and to submit a
final report by June 30, 1991.

‘The Sensate recedes with an amendment
placing the study under Chapter 2.

96. The Senate amendment, but not the
House bill, directs the Comptroller General
to conduct a study on use of the AFDC
count in the Chapter 1 formula and to
submit results of the study no later than
June 1, 1089.

The Senate recedes.

97. The Senate amendment, but not the
House bill, authorizes $4 million for FY 89
and increases amounts for following years
for carrying out the national longitudinal
study and the study of fund distribution.

The Senate recedes.

98. The House bill, but not *.* °,

‘The House recedes.

99. The House bill, but not the Senate
amendment, includes a definition of the
term *‘effective achools programs.”

The Senate recedes. The conferees intend
that all elements noted as elements of an ef-
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the House bill incorporates these purposes
in paragraphs (3) and (4) of section 1501.

The House recedes.

4. The House bill contains a definition of
“at risk and high cost childien” while the
Senate amendment describes at risk chil-
dren in the General Statement of Purpose
beginning on page 215.

The House recedes.

5. The House bill authorizes appropria-
tions for the Chapter 2 Program at $580
million for FY 1888 and such sums through
1993. The Senate amendment authorizes ap-
propriations at $580 million for FY 1889,

'$610 million for FY 1990, $640 million for

FY 1991, $672 million for FY 1992, and $706
million for FY 1983.

The House recedes.

6. The House bill begins the period of as-
sistance - on October 1, 1987, while the

Senate amen t begins assistance on Oc-
tober 1, 1889. .§ |
The House es.

7. The Senate amendment uses the phrase
shall reserve an additional amount mot to

—research—on—problems—of Tural-school-dis-
tricts. The Senate amendment contains a
separate rural education Initiative under
Title ITI of its amendment.

" The Senate recedes with an amendment
to include the study as part of the Chapter

- "1 longitudinal study.

90, The House bill authorizes 312 million
- for assistance and the National

: Study for FY 88 and such
sums thereafter, while the Senate amend-
‘ment authorizes $8 million for evaluation
and technical assistance for FY 89 and an

! ‘additional “00000 far each fiscal year
-thereafter::

+#+The House recedes with an amendment
“guthortzing $4 for technical assistance and
sevaluation ‘and $4 mmion for the na.tlonnl

-longitudinal study. «

% 81. The Senate l.mendment.. but not the
House bill, requests the Secretary to revise
.-regulations relating to State complaint pro-
mchap tor progrum a.uthorlzed by this

3 The Senate recedes. The Secretary Is di-
" ‘rected to issue amended regulations making
' 34 CFR 76.780-783 applicable to Chapter 1.
2.92.-The House bill, but not the Senate
_-amendment -provides for the establishment
“of a National Commission on Migrant Edu-
etttonwh!chudlrectedwcondtwtastudy
wvertng 12 specified issues and submit a
report to the President and appropriate
-eommjt.tees of Congress.
2 The Senate recedes with an amendment
vhk:h calls for a more detalfled study of the
function and the effectiveness of the Mi-
‘srant Student Records Transfer System,
"and a report to Congress and the Secretary
‘of Education on such system within two
ﬁ:: of the firgt meeting of the Commis-

- 93. The House bill, but not the Senate
amendment, authorizes $2 million ‘for the
Migrant Commission.

The.Benate recedes.

: 9. The House bill, but not the Senate
wmﬁnt. directs the Comptroer Gener-
to conduct a study of the Aguilar v.

n on participation of children

‘erolled In private schools in programs
X Tha under this chapter. :
ing House recedes with the understand-

that ranking members of the House and
stud Committees will request a one-time

eug by GAO of the impact of Aguilar v.

u:l(a) The House recedes to “materials” in
Senate provision.
- The Senate amendment, but not the
lme bill, requires the Secretary to con-
A study of possible fund distribution

Ho

Tective school must be present for a pro-
gram to qualify as an effective schools pro-

gram.

100. The House bill sets the transition
period as October 1, 1987 not June 30, 1988,
while the Senate bill begins the transition
period on October 1, 1988, ending June 30,
1989.

The House recedes with an amendment

changing th beghmlnzofthetn.mit!on
perlodtanlyl.lm
" CHAPIER 2

‘1. The House bill, but not thesentte
ammdmmteonta.lmconueudomlﬂndina
torthecmn.pterZProm .

The Senate recedes.

2.A.'I’heﬂomebﬂl.butnott.h38enm

Chapter. :
funding to enable States and LEAs to imple-
ment programs; (b) provides a continuing °
source of innovation, educational improve-
ment, and support for lUbrary and instruc-
tional materials; and (c) enhances the qual-
lt.yofteachlng learning through Initiat-
ing and expanding effective schools pro-

grama. The Senate amendment includes the -

“minimum of paperwork” and “the respon-
alblllty for the design and implementation

pxygrum provisions (the same provi-
alons are in the stated purposes of the-
House bill) under a section entitled, “State
and Local Responsibility”, which appears on
the next page..

The 8Senate recedes requlrlng: (a) initial
funding to enable States and LEAs to imple-
ment programs; (b) providing a continuing
source of innovation, educational improve-
ment, and support for library and instruc-
tional materials; and (c) enhancing the qual-
ity of teaching and learning through inftiat-
ing and expanding effective schools pro-
grams. The House recedes to require that
the minimum of paperwork and the respon-
sibility for the design and implementation
of programs provisions be included under
the section entitled, “State and Local Re-
sponsibility”.

b. The Senate amendment, but not the
House bill, rewrites the purpose of the
Chapter 2 Program to focus on six prior-
fties: (1) at risk youth; (2) basic skills for
secondary students; (3) gifted and talented
education; (4) library resources; (5) school
reform—innovation and personnel training;
and (6) personal excellence.

The Senste recedes with a general descrip-
tion of the new uses of funds.

3. The Senate amendment, but not the
House bill, describes State and local respon-
sibility under a new paragraph (b),  while

the State distribute not less than 80% to the
LEA, while the House bill requires the State
tormervemtumrthmmpemmhnn.
The House recedes.
lo.'l‘hcﬂdmebm,butnotthesmate
ammdmmt.mathephrmadfutedrda
tive enrollments. The House bill: uses the
phrase school -aitendance .areas served by
such agencies, whilé-the Senate amendment
uses the phnsa cchool dumm q/ such

amcig
“The Houss mdeu.

11, Regirding the dhtrlbntfou ot fu.ndn to
local educationsl agencies: - - .

a. The S8enate amendment, but not the
Houne-bill, also includes “children living in
economically: depressed urben and rural
areas” when ‘referring to children whose
education fmposes a higher than average
cost per child.

The House recedes with an amendment

the SBenate’s second. criteérion to
“areas of high eoneentut.iom of low income
families”, - -

b. The House bill, but not the Senate
amendment, makes clear that these provi-
sions shall not diminish the responsibility of
the LEA’s to maintain contact with private
achools for advisory purposes.

The Senate recedes.

IZTheHousebﬁl,butnottheSena.te
amendment, modifies current law to require
the Secretary to review criteria. Both bills
require the Secretary to approve such crite-
ria. T

The Senate recedes.

13. The House bill, but not the Senate
amendment, amends the high cost provision
to require that funds are distributed in pro-
poration to need, f.e, high cost students re-
celve the higher allocations.

The Senate recedes with an amendment
making the alternative allocation method
permissive with the local educational
agency.

The conferees intend that this section or
the Chapter 2 program have no effect what-
soever on the distribution of funds among
achool districts within the States. Rather,
that ‘distribution will continue to be guided
by other provisions of this chapter. The
intent of this section is to provide school
districts with an alternative method of allo-

—exzeeed—6—percentum;,—whilethe—House bill————
uses the phrase shall reserve not more then
[] . o
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cating funds generated by “high cost chil-
‘dren” among schools within the school dis-
‘trict. Again, the conferees have no intention
of limiting school districts from allocating
funds generated by “high cost children” in
“the same manner as is currently the prac-
tice, that is, by averaging the total alloca-
tion over all participating public and private
schools. This section merely provides an al-
ternative, at school district discretion, to
current practice which continues to be al-
lowed under this chapter.

The alternative described in subsection
(2XA) would allow districts, at their discre-
tion, to distribute that portion of their
Chapter 2 funds generated by “high cost
children” to public and private schools in
the district in proportion to the number of
“high cost children” in each participating
school. Subsection (2XB) clarifies that re-
gardless of which method of distribution a
-dl.strlct chooses for its funds generated by

“high cost children’, the district must apply
that method consistently across all public

and private schools for that year of funding.

——Minall;

y;-subsection(2X€)makesclear that —24-—Th

it is the intention of the conferees that
nothing in this section should be construed
80 as to limit how a school chooses to use its
funds within those allowable uses of funds
" . established by this chapter between schools.
.. 14, The House bill uses the phrase “ghall-
submit”, while the Senate a.mendment uses
the phrlse “ghall file”,
. The Senate recedes.
- 18, TheHouseblllusesthephnsemter-
:mediate educational units while the Senate
samendment uses the. phrase intermediate re-
giona.l units,
2 The
: ferrlng toﬁntennedia.te “or. rezlonal educu—

e s SNSRI

s

;17,menmbm.butnotme8emze

ent, . Includes school- counselors a.nd .

ammdm
*otherpupupervioapeuonnel. R
" ; The Benate recedes.

> 18.“The.Senate ame.ndment. but not the
Houseb!ll.hdlcn.tuthattheamountre-
.sérved at the State level for targeted pro-

grams shall not exceed 20% of the total

State allotment.

The House recedes with an amendment
clarifying other authorized uses of funds,
___19. The Senate amendment, but not the
House bill, specifies that programs, projects,
.and activities must be included inh the State
plan.’ The House bill, but not the Senate
-amendment, requires the State to describe
its use of funds for effective schools,

The House recedes in regard to the State
uses of funds but with an amendment to de-
scribe the other uses of State funds,

The Senate recedes requiring the State to

describe its use of funds for effective
schools. .
* 20. The House bill provides for an annual
evaluation of the effectiveness of the Chap-
ter 2 program. The Senate amendment pro-
vides for an evaluation of the effectiveness
of Chapter 2 programs in FY 1992.

The House recedes with an amendment to
require annual submission of data on use of
funds, types of services provided, and stu-
dents served.

It is highly desirable that at the State and
national levels, the State educational agen-
cies and the U.8. Department of Education
cooperatively develop guidelines for report-
ing Chapter 2 programs’ effectiveness on an
annusl basis in order to provide more uni-
form accountability to Congress in the use
of, and the results of, Chapter 2 expendi-
tures. SBome of the information in the report
will include: (1) expenditures in each area of

smteréwduwtm:n.nammdentm- :

xSe.m,tA unen@ent. but not the
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targeting funding; (2) results from high cost

factor distribution; and (3) effective schools
implentation, results and progress. .

21. The House bill, but not the Senate
amendment, requires the State to describe
how it adjusts its formula for high cost chil-
dren. The Senate amendment, but not the
House bill, requires the State to describe
-how it will serve private school children.

The Senate recedes requiring the State to
describe how it adjusts its formula for high
cost children.

The House recedes requiring the State to
describe how it will serve private school
children.

22. The Senate amendment uses the word
period in the heading for this section while
the House blll uses the word duration.

The House recedes.

23. The House bill, but not the Senate
amendment, deletes the provision in current
law with respect to audits of LEAs which re-
celve less than $5,000.

The House recedes.

amendment, contains provisions for State
uses of Funds; (1) State administration will
include: (&) supervision of the allocation of
funds to LEAs, (b) planning, supervision,
and processing of State funds, (c) monitor-
ing and evaluation of programs and activi-
‘ties, (d) operations of the State advisory
council; (2) technical assistance and direct
grants to LEAs and statewide activities
which assgist LEAs in accomplishing the pur-
poses of this Chapter; and (3) assistance to
LEAs and statewide activities to carry out
eﬁectlve schools programs.

*'The Senate recedes with an amendment
‘which describes State uses of funds as tech-
nical assistance which results in direct serv-
ices to LEAs for targeted assistance as de-

“scribed in Section 1632 and direct gra.nts to_
_‘loenl educational agencies. ~

26, The Housé bill, but not thé Senate -
‘amendment; specifies that: (a) not more
-than -25% of funds available for State pro-

grams under this part may be used for State
administration, and (b) that not less than
25% of funds available for State programs
may be used for effective schools. The
Senate amendment creates a separate au-
thorization for appropriations for effectlve
schools In its title II1. (See item no. 46.)

25a. The Senate recedes. :

b. The Senate recedes with an amendment
requiring that 20% of a State's reserved
funds must be used for effective schools and
permits a walver from this requirement if
the SEA is already spending twice the
amount specified for effective achools.

26. The House bill uses the phrase “is sub-
mitted”, while the Senate amendment uses
the phrase has been certified

The Senate recedes.

27. The House bill uses the phra.se author-
ized programs, while the Senate amendment
uses the phrase tfargeted assistance pro-
grams, and requires the local education
agency to provide reasons for the selection.

The House recedes.

28. The House bill uses the phrase relat-
ing (o such programs, while the Senate
samendment uses the phrase relating to the
assistance furnished under this chaplter.

The House recedes.

29. The House bill uses the phrase funds
Sfor programs authorized, while the Senate
amendment uses the phrase funds for assist-
ance authorized. The Senate amendment
uses the phrase as may be deemed appropri-
ate by the LEA, while the House bill uses
the phrase other groups involved and In-
cludes examples.

The House recedes requiring the alloca-
tion of funds for assistance authorized.

e—House -bill—but -not-the-Sermate—Cates—{t-shall-be-the-responsibility—of-th

‘which describes the new uses of funds.
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The Senate recedes requiring that other
groups be included in the local appllcation
process in terms of implementation. = i
30. The Senate amendment, but not-the” 3
House bill, specifies that the local plan will;
include a description of how this chapter’
will contribute to Improving student
achievement and the quality of education:
for students.’ g..
The House recedes.
31. The House bill places a caveat mb}ect P
to the limitations of the Chapter, while the.
Senate amendment uses the phrase provi-..
sions. The Senate amendment includes the .
phrase how funds the agency receives while
the House bill uses the phrase funds under
this subpart. -
The House recedes.
32. The House bill uses the phrase author-’
ized purposes, while the Senate iu'nendment_
uses the phrase targeted assistance.- p
The House recedes.
33 a. The House bill requires the LEA t.o
ensure, while the Senate amendment indi-

The Benate recedes.

33 b. The House bill uses the phraae sub-
part, while the S8enate amendment uses the;
phrase chapter.

The House recedes.

34. The House bill dwcrlbes its use of
funds consistent with the purposes stated
previously while the Senate amendment de-.
scribes: use of funds consistent with target-

35. The Senate amendment, but- not: t.he
House bfll, limits the use of funds to.pro-'

which describes the new uses of funds, . * .
. State and local school. districts  may
choose one, several, or all of the identified:
areas for expenditure of their funds in the
identified programs except for-20% of the
funds required for effect.ive school at the’
State level. :

36. The House bill, but not' the Senate
amendment, specifies that local funds may ’
be used for effective schools programs and
activities. The Senate amendment, but not -
the House bill includes in its Title I1, a lepa-
rate ‘effective schools progan"

The Senate recedes.

37. The House bill, but .not the Senate
amendment, specifies that funds may be
used to support innovative instructional
programs, curricula, library books, and ref-
erence and other Instructional materials
and equipment which show promise for {im-
proving student achievement in basic skills
(Including reading, writing, and computa-
tional skills (and other critical subject areas,
such as science and mathematics.)

The Senate recedes with an amendment
which describes the new uses of funds.

38. The House bill, but not the Senate
amendment, specifies that improvement ac-
tivities may include the development of
model curricula; the provision of grants to
schools or teachers for innovative instruc-
tional approaches, the puchase of library
books, reference materials, and instructional
aids; and testing programs which lead to
better academic achievement.

The Senate recedes with an amendment
which describes the new uses of funds.

39. The House bill, but not the Senate
amendment, also includes the imiprovement
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of recruitment and training of individuals
working with preschool children in educa-
tion programs, in terms of personnel en-

hancement.
The Senate es with an amendment
which describes the new uses of funds.

New uses of funds are as follows:

Programs to meet the educational needs
of students at risk of school failure and
dropping out and students for whom provid-
ing an education entails higher than aver-
age costs; programs for the acquisition and
use of instructional and educational materi-
als, including—library books, reference ma-
terials, computer software and hardware for
fnstructional use, and other curricular mate-
rials that would be used to improve the
quality of instruction; innovative programs
designed to carry out schoolwide improve-
ments, including effective schools program;
programs of training and professional devel-
opment to enhance the knowledge and skills
of educational personnel, including teach-
ers, librarians, school counselors and other

pupll ﬂmdb oard mem- on4 ¢5 enghle the Secretary to waive the re-

—bers; esigned
to enhance personal excellence of students
and student achievement, including instruc-
tion in ethics, performing and creative arts,
humanities, activities in physical fitness and
comprehensive health education, and par-
ticipation in community service projects;
and other Innovative projects which would
enhance the educational program and cli-
mate of the school, including programs for
gifted and talented students, early child-
hood education programs, community edu--

- cation and programs for youth suicide pre-

+ In adding “‘personal excellénce” as an al-

. lowable use of Chapter 2 funds, the Con-

_ gress recognizes that the whole child must

: Personal ex
programs afe based 6n partnerships or coali-
' tons of public and -private organizations .
who commit to pool their expertise and re-

cluding basic education, health and physical
fitness, and motivation through community

It 1s hope that through this community'
supported effort to influence at-risk youth
through a varety of activities that mean-
ingful changes will occur in their lives. That
the expectations of the community for
these young people will be raised and, as a
result, their own goals will be raised and
more likely to be achieved. )

40. The Senate amendment, but not the
House bill, contains administrative author-
ity which specifies-that in order to conduct
the activities authorized by this part, each
State or local educational agency may use
funds reserved for this part to make grants
to and enter into contracts with LEAs, insti-
tutions of higher education, libraries, muse-
ums, and other public and private agencies,
organizations, and institutions.

The House recedes with an endment
limiting private agencies to fonly those
which are nonprofit.

41. The House bill, but not the Senate
amendment, provides for youth suicide pre-
vention, technology education, community
education, and career education programs
under special projects.

The Senate recedes.

42. The Senate amendment, but not the
House bill, includes programs for technolo-
&Y education and youth suicide under the
Secretary’s fund for innovation in Title II of
this b1,
de'fhtg House recedes with an amendment to

ete youth suiclde programs under the
8Secretary’s fund for innovation.
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. 43. The House bill, but not the Senate
amendment, defines the terms “gifted and
talented”, and “technology education”.

The Senate recedes with an amendment
deleting the definition of technology educa-
tion.

44. The House bill specifies that funds for
effective school programs will be used to
revise those programs. The Senate amend-
ment specifies that funds for effective
schools will be used to strengthen those pro-

grams.

The Senate recedes with an amendment
incorporating the word ‘“strengthening” in
the first paragraph of the House language
regarding “effective schools”.

45. The House bill requires each SEA to
use 25% of the funds it retains at the State
level for effectlve schools programs. The
Senate amendment specifies a separate pro-
gram authorization and application require-
ments for the “Effective S8chools” program
in Title IT of the Senate amendment.

The Senate recedes with an amendment
to reserve 20% of funds for effective schools

Quirement if States are spending the equiva-
lent of 40% of State money already for this

urpose.

46. The 8enate amendment, but not the
House bill, creates a separate effective
schools programs under their Title II with a
separate authorization of appropriations at
$25 million for FY 1989, $26.6 for FY 1990
$21.5 for FY 1081, $28 million for FY 1992,
and $30.8 million for FY 1993. (See Item No.
25.)

The Senate recedes.

417. The House bill requires that the Secre-
tary submit an annual evaluation report to
the Congrees. The Senate amendment re-
quires that the Secretary submit an evalua-
tion report not later than October 1992.

The House recedes with an amendment to
require the S8ecretary to submit data annu-
ally on the types of service, students served,
and uses of funds.’

- 48. The House bill, but not the Senate
. amendment, enables the Secretary to pro-

vide technical assistance for effective
schools programs. .

. The Senate recedes, The conference
agreement also Incorporates a provisions
clarifying the applicability to Chapter 2 of
the General Education Provisions Act.

. 49. a. Both the House bill and the Senate
amendment reserve 6% of the funds for the
8ectetary. The House bill requires that 34%
of these funds be used for National Diffu-
sion Network activities. The Senate amend-
ment makes avallable not les than
$11,200,000 for the National Diffusion Net-
work activities.

The House recedes. .

b. From these same secretarial funds, the
House bill makes available at least the
amount of funds necessary to sustain the ac-
tivities for the inexpensive book distribution
program for reading motivation, the arts in
education program, and the law-related edu-
cation program. The Senate amendment
provides for not less than $8,200,000 for the
inexpensive book distribution program; not
less than $3,500,000 for the arts in educa-
tion program; and not less than $3,200,000
for the law-related education program.

The House recedes.

50. The House bill uses the phrase shall be
directed toward, while the Senate amend-
ment uses the phrase shall be designed to.

The House recedes. The conferees intend
that the National Diffusion Network shall
ble designed to improve the quality of educa-
tion.

51. The SBenate amendment, but not the
House bill, provides a limitation which indi-
cates that no funds appropriated may used
to support the development or implementa-

S 4345

tion of a Program Significance Panel or any
other similar entity whose purpose is to
Judge the suitability or appropriateness of
projects for dissemination through the NDN
by a process of reviewing, screening, select-
ing, or assisting the substantive content of
projects.

The Senate recedes with an amendment
which permits the Secretary to conduct a
single external review by a program effec-
tiveness panel to determine the effective-
ness of a program which is to be disseminat-
ed through the National Diffusion Network
(NDN). The conferees further intend that
the NDN facilitators be State-based as op-
posed to regionally-based facilitators. How-
ever, the conferees believe that a national
private school facilitator would provide sig-
nificant assistance to the State-based facili-
tators in {dentifying and assisting NDN pro-
grams In private schools. The conferees
therefore envfion that a national private
school facilitator should be established
under the NDN program.

52. The House bill reserves. funds available
under the artsin education program forurts—-
for individuals with handicaps through ar-
rangements with the National Committee,
Arts for the Handicapped. The Senate
amendment reserves these funds through
arrangements with the organization, Very
8pecial Arts.

The House recedes.

63. The Senate amendment, but not the
House blll, authorizes a “Blue Ribbon
8Schools Program”’.

The House recedes. .

b4. The Senate amendment, but not the
House bill, sets aside not less than $1.5 bil-
lion from the Secretary’s funds for a “Blue
Ribbon Schools Program.” = - -

The House recedes with an amendment
requiring that no'more than $1.5 million be
used for this program. . i

65. The House bill, but not the Senate
amendment, requires that the Secretary
ghall design and implement a study to deter-
mine the impact of effective schools pro-
grams including relevant measures of the
impact including student achievement, atti-
tudes, and graduation rates.

The Senate recedes with an amendment
changing the first sentence to read “From
the funds available for the purposes of this
part the Secretary shall contract with a
qualified organization or agency to conduct
& national study of effective schools pro-
grams to determine the impact of effective
schools programs under this chapter”; and
moving the requirement to Title VI of the
Act.

58. (a) The House bill uses the phrase
which further the purposes specified, while
the Senate amendment uses the phrase
which contribute to carrying out the pur-
poses. The House bill and the Senate
amendment indicate that these programs
may be carried out through grants or con-
tracts. The House bill describes this in sec-
tlon 1567 while the Senate amendment cre-
ates a new subsection B for this purpose.

The House recedes.

b. The Senate amendment, but not the
House bill, through a separate section (b)
authorizes the Secretary to carry out pro--
grams and projects under this section direct-
ly, or through grants to or contracts with
SEAs, LEAs, institutions or higher educa-
tlon, and other public and private agencies,
organizations, and institutions. The House
bill also includes this provision although not
in a separate section.

The House recedes with an amendment
limiting private organizations to those
which are non-profit.

67. The House bill begins the transition
period on October 1, 1987, and ends on June
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30, 1988. The Senate amendment begins the
transition period on October 1, 1988 and
ends on June 30, 1989.

The House recedes with an amendment
changing the beginning effective date to
July 1, 1988.

§8. The House bill, but not the Senate
amendment, requires that the Secretary of
Education conduct a study of school reform
efforts in order to evaluate the impact of
recent State and local elementary and sec-
ondary educational reforms. The House bill
further delineates specific area to be includ-
ed in the study. The House bill, but not the
Senate amendment, authorizes appropria-
tions of $1 million to carry out the school
reform study.

The Senate recedes with an amendment

placing the study under the National Center
for Education Statistics (NCES) and requir-
ing that the NCES shall conduct a study on
the effects of higher standards resulting
from achool reform on enrollment and per-
sistence in schooling. The study shall em-
phasize achievement and graduation rates
of low Income, handicapped, limited English
proficient, and educationally disadvantaged
students.
.59._The House bill, but not the Sénate 1
amendment, authorizes the establishment
of an Office of Comprehensive School
Health Education.

The House recedes with an amendment
moving the program to the Secretary’s fund
.for innovation.

80. The Senate amendment makes provi-
sion for an office under Title II, Sea-et.a.ry’s
funds for innovation.

The Senate recedes.

61." The House bill, but not the Senate
amendment, provides for a study of fund-
distribution which will include among other
areas a consideration of whether States and .
local school districts should be rewarded for
making greater tax and fiscal efforts in sup-
port of general elementary and secondary
education through adjustment of alloca-
tions under the varfous Federanl financial as<
sistance programs. The House bill further
requires that the Secretary shall submit an
interim report of the study.on June 30,
1988, and submit the final report not later
uun June 30, 1989. The Senate amendment
includes this study under Chapter 1.

The House recedes with an amendment
changing the dates of the reports to June
30, 1990 and June 30, 1991.

TITLE II—-CRITICAL SKIL1S
PART A—MATHEMATICS AND SCIENCE EDUCATION

1. Critical Skills Improvement The House
bill repeals Title 11 of the Education for
Economic Security Act and incorporates the
substance into the new School Improvement
Act as Title IL the “Critical Skills Act.” The
Senate amendment reauthorizes Title II of
the Education for Economic Security Act.

The Senate recedes with an amendment;
Title II will be entitled “Critical Skills”,
part A of which will be the “Dwight D. Ei-
senhower Mathematics and Science Educa-
tion Act”.

2. Both bills contain statements of pur-
pose, but the Senate amendment specifical-
ly mentions that funds can be used for com-
puter learning, and continues to list it in ad-
dition to mathematics and science through-
out this part.

The 8enste recedes with an amendment
adding “through assistance to State educa-
tional agencies, local educationsl agencies,
and Institutions of higher educatfon” and

removing computer learning from the per-.

missible use of funds.

3. The House bill suthorizes $400 million
for fiscal year 1988 and such sums for the
succeeding five fiscal years. The BSenate
amendment authorizes $280 million for
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fiscal year 1989, $295 million for fiscal year
1990, $315 million for fiscal year 1891, $336
million for fiscal year 1892, a.nd $3565 mﬂlion
for fiscal year 1993,

The House recedes with an amendment
authorizing $250,000.000 for fiscal yesar 1989,
and such sums thereafter.

4. The House bill reserves 5% for the Sec-
retary’s discretionary grants whereas the
Senate amendment reserves 4%, The House
bill reserves % of 1% for Indian programs
and not more than % of 1% for the territo-
rles whereas the Senate amendment re-
serves & minimum of % of 1% for Indian
programs and the remaining amount for the
territories.

‘The 8Sensate recedes, with an amendment
clarifying that students ‘‘served by schools
funded by the Secretary of Interfor” are
covered by the program and reducing from
“5 percent” to “4 percent” the amount re-
served for the Secretary.

5. The House bill allocates funding to the
States: one-half on school-age population
and one-half on the Chapter 1 distribution,
with a hold-harmless for each State's fiscal
1987 allocation. The Senate amendment al-
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grant. The House bill provides for a more
detailed assessment as part ‘of its applica.’
tion requirements and requires that, pro.
grams be evaluated. -

The Senste recedes with an amendment
simplifying the requirements for the con-
tents of the local applications.

12. Both bllls require the SEA to renew as-
sistance to an LEA showing this progress;
however, the Senate amendment more pre-,
cisely defines this standard as showing the.
involvement of a substantial number of
teachers and several grade levels of instruc..
tion. .

The Senate recedes. oy

13. The House bill provides a ust of uses,
for the 20% of funds reserved for State use. -
This includes a 5% cap on administration -
for each State agency (SEA and SAHE) -
while the Senate amendment provides 10% .
of the 75% reserved for LEA programs to be
administered by the SBEA. .

The House recedes with an amendment R
removing computer learning from the au-
thorized uses of funds. .

14. The House bill permits States to re- "

locates all the funds according-to-school m__aerve_up_to %ot-me—state's‘zrmt“fox‘—

population with no hold-harmless provision.

The Sensate recedes,

6. The Senate amendment, but not the
House bill, authorizes the Secretary to pre-
scribe whatever he determines best for the
programs for Indian students.

The House recedes,

7. The House bill permits a State depart-
ment of education to reserve up to 20% of
the funds for its programs, of which one-
half must be available to the State agency
for higher education. The Senaté amend-
ment reserves 25% for higher education pro-
mmuld'ls%forelmtaryt.ndseoond-
ary education programs.

The House recedes with an amendment
requiring $0% of the amount received by

the State educational agency to be dlatr!but,-'

ed to jocal educational agencies,

&Theﬂomebmrequlreshalfofthaele-
mentary and secondary education funds to
be distributed to local achool districts using
the count of AFDC and census-determined
poor children whereas the Senate amend-
ment limits such distribution to t.he count
of census-determined children.

The SBenate recedes. ’ v

9. ‘I‘heHomcbm.butnott.heSemte
amendment, requires with some exceptions
the creation of consortia of local education-
al agencies meivmg gmnta of less than -
$3,000 a year.

The Senate recedes with an amendment
permitting the use of a consortium arrange-
ment when an LEA applies for funds.

10. Both bills require an application from
the State for the receipt of funds, but the
House bill provides that the application
shall cover & period of three years and spect-
fies three parts of the application—essurt
ances, assessment data, and description—
with content requirements for each part
while the 8enate amendment State Applica-
tion section does not specify a three year
application period and mixes descriptive, as-
sessment, procedure, and assurance require-
ments in a single subsection.

The House bill, but not the Senate amend-
ment, requires that the State application be
developed: in consultation with the State
agency for higher education and deacribe

how that agency and the SEA have coordi-

nated use of funds under this part. -

The Senate recedes with an amendment
clarifying the apptication procedure and the
contents of the applications.

11. The House bill, but the Senate amend-
ment, requires a local application. However,
both bills require a local assessment -of need
for assistance before an LEA can recelve [

direct grants, State-wide programs, techni-
cal assistance, and State administration of
which no more than 5% can be used for ad- .
ministration (allocated 1% for the State
agency for higher education and 4% for the .
State educational agency). The Senate "

© amendment permits a reservation of 90% ot

t.he'w%ofastl.tegnntwhlchmustbe
used for elementary and secondary educa- -
tion programs and the remaining 10% to be
used as follows: not less than 5% for SEA
demonstration and exemplary programs and :
notmorethmﬁ%forﬂEAtechn!calusist- :
ance and administration.

18, The Hoise bill conta.lm 2 comprehen-‘
sive listing of activities which may be .
funded by LEAs and limits funding of local
administration to 8% of an LEA’s grant. The -
Senate amendment authorizes funding only
of training activities and, if such needs are
met, the acquisition of materials and equip-
ment. :

On {tems 14 and 15 the House recedes
with an amendment cu.rifylng various uses
of funds st the local level. .

16. The House bill, but ‘not the Senate
amendment, delineates the types of activl-
t!eswhlchSEAnndLEAca.nmndwith

regard to teacher training.
The House recedes with an endment
that teacher training activities be refer-

enced generally in' the section on higher
education and local uses of funds, -

17. The 8Benate amendment, but not the
House bill, delineates the activities which
State higher educsation agencies can fund
with the 25% of the States’ grant reserved
for their uses. Up to five percent may be
used for State assessment and administra-
tion and not less than 96% must be used for
grants to institutions of higher education
for training programs conducted in conjunc-
tion with LEAs. .

The House recedes with an amendment
which clarifies the uses of funds by institu-
tions of higher education.

18. The House bill, but not the Senate
amendment, provides for a “bypass” for pri-
vate school participation if an institution of
higher education is prohibited by law for
serving children a.nd teachers. in such
schoola. . .

The Senate reeedes.

19. The House bill, but not the Senate

‘amendment, imposes certain duties on the
technical

Secretary regarding assistance,
evaluations, and reporting standards,

*The Senate recedes with an amendment
which requires the to consult
with State and local agencies and organtza-
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to develop reporting standards and to
submit 8 report to Congress every two years.
20. Both bills describe the activities which
the Secretary may fund from sums reserved
to him. The Bouse bill, unlike the Senate
amendment, permits grants to professional
foreign language associations, reserves 25%
of each year's Zfunds for critical foreign lan-
gusge grants, and requires the Secretary to
disseminate widely the information concern-
ing the grants. The Senate amendment,
unlike the House bill, authorizes coopera-
tive agreements, gives special consideration
for grants involving methods and sclentific
{nquiry and giving preference to grants dis-
seminating programs throughout a region.
The Senate recedes with an amendment
which clarifies the national uses of funds.
21. The Senate amendment, unlike the
House bill, requires the Secretary to reserve
annually not to exceed &3 million for the
Office of Educational Research and Im-
provement for conducting evaluation and
research activities.
. 22. The Senate amendment, unlike the
House bill, includes a section regarding pay-

payment of grants.

On items 21 and 22, the Senate recedes.

23. Both bills authorize presidential
awards for foreign language teachers. The
House bill, unlike the Senate amendment,
requires consultation with representatives
of -2 professional foreign language teacher
assoclation. The Senate amendment, unlike
the House bill, increases the presidential
_awards for math and science teachers from
100 to 104 & year. The House bill authorizes
$1 million for fiscal year 1988 and such

. sums for the flve succeeding years whereas
_ the Senate amendment contains a payment
suthorization of $1 million a year for this

purpose, - -
«The ‘House recedes with an amendment

’ raising the authorization level to $2 million

. and requiring consultation with representa-
“tives of professional foreign language teach-

. er'associstions. N .

- ‘24, The House bill extends the Partner-

+ ship-in Education Program by authorising
$10 million for fiscal year 1988 and such
sums for the five succeeding years. The
Benate amendment authorizes $20 million
for figcal year 1988 and such sums for the
live succeeding years for this purpose.

- The Senate recedes with an amendment
authortxing $15 million for FY 1988 and
such sums in fiscal years 1980 through 1993.

25. The Senate amendment, unlike the
House bill, contains a definition of “junior

.or community college”.

The 8enate recedes. The conference
agreement also adds foreign language assist-
ance and presidential awards in math, sci-
ence and foreign language as parts B and C
of this title.

The Star Schools Program and the For-
eign Language Assistance Program are also

. in this title with perfecting
amendments.
It has been brought to the atfention of
the conferees that the Young jAstronaut
a8 national program of jeducation-
al significance in mathematics, acience, and
technology, is beginning to expand in large
urban school! district and is ‘having an
impact in terms of bringing mathematics,
sclence, computer learning, and related
technology to historically underrepresented
populations.
TITLE 1III—MAGNET SCHOOLS
PROGRAM
1. Magnet Schools. The House bill author-
izes appropriations at $115 million for FY
1988 and at such sums through 1993.
The Senate amendment authorizes appro-
priations at $115 million for FY 1989, $121
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milifon for FY 1990, $127 million for FY
1991, $133 million for FY 1992, and $140
million for FY 1993,

The House recedes with an amendment
authorizing appropriations {n the amount of
$165 million for fiscal year 1989 and such
sums through 1893.

2. The Senate amendent, but not the
House bill, specifies that in making awards

- from amounts appropriated above $75 mil-
Hon, priority should be given to LEAS which
meet the requirements of Section 3002, and
have not recelved a Magnet Schools grant in
the previous year.

The House recedes.

In regard to Section 3001(b), avallability
of funds for grants to agencies not previous-
ly assisted, the conferees intend that this
provision will not affect prior obligations
made under a two-year grant cycle.

Further, the conferees are very concerned
about the large number of local educational
agencies that have applied for magnet
school assistance and have not received

funding. In 1987, for example, the Depart-.
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the program Involves the collaborative ef-
forts of institutions of higher education,
community-based organizations, -the appro-
priate SEA, or any other private organiza-
tion.

The House recedes.

8. The House bill, but not the Senate
amendment, retains the current law provi-
sion which indicates that the 8ecretary may
walve the prohibition against the reduction
of Chapter 2 assistance received and permit
such a reduction if the State demonstrates
that the assistance under Chapter 2 is not
necessary to the particular LEA.

‘The House recedes.

9. The House bill, but not the Senate
amendment, requires that notwithstanding
gection 412 of GEPA, not more than 15% of
funds available for each FY for the purpose
of this title may remain available for obliga-
tion and expex}imure during the succeeding
FY. ,

The Senate r¥cedes.
10. The House bill, but not the Senate
amendment, specifies that the provisions of
n-shatlt-not-applty if grantsare—

arding pay- _ment received 126 applications and awarded 4y, " hrectio
ments, Including a requirement for prompt 38 grants; over two-thirds of the districts ap-

plying were rejected. The conferees recog-
nize that many of these unfunded local edu-
cational agencles, including such cities as
Cleveland, Boston, Los Angeles, and Detroit,
have a real need for magnet school funds.
The conference agreement, therefore, re-
quires that out of new money appropriated
for the program, the Secretary shall give
special consideration to applications which
were not funded during the previous grant
cycle. This provision applies only to funds
appropriated above the fiscal year 1987 level
of $75 million. The conference .agreement
makes clear that the Secretary shall not use
previous funding as a factor in awarding the
first $75 million. e

3. The House bill, but not the Senate

amendment, retains the current law provi-’

sion that an LEA Is eligible to receive assist-

ance under this Act if {t received $1 million.

less in the first FY after the repeal of the
Emergency School Aid Act. .
The House recedes. - :
4. The Senate amendment, but not the
House bill, includes in its application assur-
ances that the agency will not engage In
handicapped or sexual discrimination. .
" The House recedes. -
5. The Senate amendment, but not the
Housg.bill, also includes as application re-
quirements the following: (a) a description
of how assistance made available will be
used to promote desegregation; (b) a provi-

sion of assurances that the agency will carry

out a high quality education program that
will encourage greater parental cholce and
involvement; and (c) a description of the
number in which the LEA will continue the
magnet achools program after assistance is
no longer available under this part.

The House recedes with an amendment
rephrasing the provision of assurances that
the agency will carry out a high quality edu-
cation program in order to assure that
greater parental decision-making and in-
volvement will be encouraged.

6. The House bill indicates that the Secre-
tary shall not make a determination about
the award of funds solely on the basis of
whether an applicant received an award in a
prior funding cycle. The Senate amendment
specifies that in awarding grants with the
first $75 million, the Secretary shall not
take Into account whether an LEA has re-
ceived an award in the prior funding cycle.

The House recedes with an amendment
stating the provision as applying in “any
prior funding cycle.” ~

7. The Senate amendment, but not the
House bill, allows the Secretary to give spe-
cial consideration to the degree to which

not awarded in a'timely manner.

The Senate recedes. \

11. The House bill, but not the Senate
smendment, specifies that the Secretary
may not reduce any payment under this
title for any FY by any amount on the basis
of the availabllity of funds pursuant to sec-
tions 412 (b) and (c) of GEPA. The Senate
amendment, but not the House bill, requires
that payments for a FY shall remain avall-
able for obligation and expenditure by the

succeeding

_recipient until the end of the

FY, except that no such agency shall re-
ceive more than $4 million in any one FY.
The Senate recedes requiring that the
may not reduce any payment
under this title for any :fiscal ‘year on the.
basis of the availab{lity of funds pursuant to
GEPA. The House recedes on the provision
that payments for a fiscal year shall remain
avallable for obligation and expenditure by

_the recipient until the end of the succeeding

year except that no agency shall re-
cefve more thnqumnuonm;nyqpe fiscal

year.

12, The Senate amendment, but not the
House bill, requires that to the extent prac-
ticable, for any fiscal year, the .Secretary
shal]l award grants to LEAs under this title
no later than July 1 of the applicable fiscal

year.

The House recedes with an amendment
changing “July 1, 1987” to “June 30, 1988".

13. The Senate amendment, but not the
House bill, authorizes a new Part B, Magnet
8chools for Educational Improvement at an
authorization level beginning in FY 19889 at
$35 million and triggered by an appropria-
tion for Part A of $100 million.

The House recedes with an amendment
moving these provisions, as amended, to the
Secretary’s fund for innovation and chang-
ing the name of the program to Alternative
Curriculum Schools. The Alternative Cur-
riculum Schools program will not receive
any funds until the current magnet schools
program is funded at $165 million.

TITLE IV—SPECIAL PROGRAMS AND
TITLE V—-DRUG EDUCATION

GIFTED AND TALENTED

1. Gifted and Talenled. The Senate * * °.

The House recedes.

2. The House bill uses the language
“gifted and talented children and youth”
throughout the bill.

The Senate amendment uses the language
“‘gifted and talented students’.

The House recedes.

3. The House bill, but not the Senate
amendment, includes a definition for “'Sec-
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retary.” The Senate amendment uses the
definition under chapter I.
" The House recedes.

4. The House bill, but not the Senate
amendment, requires that there be consul-
tation with the advisory committee in the

ent of programs.

The House recedes with an amendment
striking the reference to the proposed Na-
tional Advisory Council and inserting in-
stead “after consultation with experts in
the field of the education of gifted and tal-
ented students”. -

5. The House bill, but not the Senate
amendment, requires that the Director of
the National Center shall consult with the
advisory committee appointed by the Becre-
tary .

The House recedes with an amendment
striking the reference to the proposed Na-
tional Advisory Council and Inserting in-
stead “after consultation with experts in
the fleld of the education of gifted and tal-
ented students’.

6. The House bill, but not the Senate

_amendment, req
committee and the Secretary establish the
highest program priorities. :

The House recedes with an amendment to
:ilhnmatetheudvisoryeounculnt.hhprovi

on.

7. The House bill includes language which

. states, “Including the participation of teach-
.ers and other personnel serving such chil-
dren In preservice and inservice training
programs”. .
The Senate amendment states “including.
the m.rﬂcipatlon of teachers and other per-,
sonnel in preservice and lnaervle& t.ra.inlnz
prozrams(o:servlnzmch ,.A,,-;
The House recedes.
&IheHomeblﬂ.butnottheBenata-
amendment, provides for the establishment
gé;ml Becretary’s wted and ta.le.nmd ldvuary

_The House recedes. .

9. Although the Housa bill and the Sena.te‘
amendment contain the same language,:
they use different formats The House bill’
.contains the language in.one ;
' The Senate amendment numberl t.he re-
quirements 1, 2, and 3. )

The House recedes. :

10. TheHousebmusest.helmme
“gifted and talented children and youth”. .

“The Senate aAmendment uses the la.ng'uase
“gifted and talented students”.

‘The House recedes.

11. The House bill authorizes a.pproprta-
tions in the amount of $25 million for FY
1988 and such sums as may be necessary
through 1993. -

The Senate amendment authorizes appro-
priations in the amount of $15 million for
‘FY 1989, $15.8 million for FY 1980, $16.6
million for FY 1991, $17.4 million for FY
1992, and $18.3 million for FY 1893.

The Senate recedes with an amendment
authortzing $20 mfillion in 1989 and such’
sums through 1893.

12. The Senate amendment, but not the
House bill, includes an application require-
ment as a separale provision.

The House recedes.

13. The Senate amendment, but not the
House bill, includes a priority for approval
of applications; that at least one-half of the
approved applications provide service to
gifted and talented economically disadvan-
taged students.

The House recedes,

DRUG EDUCATION

1. Drug Education. The House bill, but
not the Senate amendment, reauthorizes
the Drug Free Schools and Communities
Act of 1888 through 1993 at an authoriza-
tion level of $250 million for FY 1888 and

L"‘.
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“such sums as necessary” for FY 1889, 1990,
1991, 1992, and 1993.

The Senate recedes with an amendment
authorizing $250 million in 1989 and such
sums through 1993.

2. The House bill, but not the Senate
amendment, contains a provision which in-
dicates that grants and contracts will in-

“clude a youth suicide prevention program.

The Senate recedes to the provision which
includes an amendment to current law re-
quiring that grants and contracts will in-
clude a youth suicide prevention program.

3. The House bill, but not the Senate
amendment, requires that applications sub-
mitted by States will also include & descrip-
tion of how, where feasible, the alcohol and
drug abuse programs will be coordinated
with youth suicide prevention programs
funded by the Federal Government, State
and local governments, and nongovernmen-
tal agencies and organizations, in addition
to all of the other requirements of this part.

The Senate recedes to the provision which
includes a requirement that applications

tates will also_include a de-

scription of how, where feasible, the alcohol

and drug sbuse programs will be coordinat-
ed with youth suicide preventicn programs
funded by the Federal Government, State
and local governments, and nongovernmen-
tal agencies and organizations, in addition
to all of the other requirements of this part.

4. The House bill, but not the
Senate * * ¢, -
The Senate recedes with a technical

changing language in current
law from the relative numbers of children in
the school-age population to-their relative
enrollments in public and private nonprofit

. achools in terms of the State educational

agency distribution of funds for use among
areas gerved by local or intermediate educa-
tional agencies or consortia. -

5. The House bill, but not ‘the Sem.ta
amendment, inserts new language in Section
5128:-“(_D) describe the extent of the cur-

rent drug and alcohol problem in the
achools of the applicant.” '

. The 8Senate recedes to theprovisionwhlc.h

that the local applications include
a “description of the extent of the current
drug and alcohol problem in the schools of
the applicant”.

6. The House bill, but not the Sennte
amendment, specifies that an applicant
shall submit to the State educational
° agency s progress report on the first two
fiscal years of implementation of its plan.
The progress report shall include: (A) the
applicant’s - significant accomplishments
under the plan during the preceding two
years; and (B) the extent to which the origl-
nal objectives of the plan are being
achieved. The House bill also adds language
as indicated: (2) If the State educational
agency determines that the applicant’s
progress report shows that it 18 not making
reasonable progress toward accomplishing
the objectives of its plan and the purposes
of this Act, the State educational agency
shall provide such technical assistance to
the applicant as may be necessary’.

The Senate recedes to the provision which
requires that an applicant shall submit to
the State educational agency a progress
report on the first two fiscal years of imple-
mentation of its plan. The progress report
shall include: (a) the applicant’s significant
accomplishments under the plan during the
preceding two years: and (b) the extent to
which the original objectives of the plan are
being achieved. The House bill alzo adds the
following language: ““If the State education-
al agency determines that the applicant’s
progress report shows that it is not making
reasonable progress toward accomplishing
the objectives of its plan and the purposes
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of this Act, the State educational egency
shall provide such technical usista.nce to
the applicant as may be necessary.” '

7. The House bill, but not the Senate .
amendment adds a new Section 5127 as fol-
lows: “STATE REPORTS—Each State shall
submit to the Secretary an annual report
that contains information on the State or -
local programs the State conducts under
this Act.” .

The Senate recedes with an amendment
requiring a 2-year report as opposed to an
annual report.

8. The House bill, but not the Senate
amendment, adds language “directly or :
through grants, cooperative agreements, or
contracts” after the word “shall”.

The Senate recedes to the provision which
allows the Secretary to administer this pro-
gram through grants, cooperative agree-
ments, or contracts.

9. The House bill, but not the Senate .
amendment, requires that the SBecretary of
Education in conjunction with the Secre-
tary of Health and Human Services will also

" include “‘a study of the relationship between

drug and alcohol abuse and youth suicide,” .
in the report to be submitted to the Presi-

dent and the appropriate committees of the

Congress., 5

The Senate recedes to the provision which,
requires that the Secretary of Education in.

conjunction with the Secretary of Healt.ln
and Human Services will include “a study of

the relationship between drug and alcohol

abuse and youth suicide,” in a report to be;
submitted to the meidentqndt.heappro-'
priate committees of the Congress.

- 10. The House bill, but.not the BemteJ
amendment, inserts the word “Iunded lnd
deletes the word, “operated”.

The Senate recedes to t.he providon
changing the word “operated” to the word’
“funded” when making reference to Indian:
chiidren and the Department of the Inter!-
or. -3

11. The House bill, but not t.he Senate’
amendment, adds ' new language which.
states, ’ mn.kegrantstoorem.erlmoooopem
ative agreements or contracts”.

The Senate recedes to the provixion whk:.h
allows the Secretary to administer this pro-:
gram through grants, cooperative agree-:
ments, or contracts in the Hawaiian Nut.lvel.
section.

12. The House bill, but nbt the Senate
a.mendment. adds new language &s follows::

“through-grants, cooperative agreements, or
contracts’’.

The Senate recedes to the provision which
aliows the Secretary to administer this pro-
gram through grants. cooperative agree-
ments, or contracts in the Regional Centers
section.

13. The House bill, but not the Bennte
amendment, contains a provision which -
changes language in current law from -
“State, State educational agency, or State
agency for higher education” to “St&te.

agency, or consortium.”

The Senate recedes to the provision whlch
changes language in current law from
“State, State educational agency, or State
agency for higher education” to “State,
agency, or consortium.”

WOMEN'S EDUCATIONAL EQUITY ACT (WEEA)

1. WEEA. The House bill, but not the
Senate amendment, contains a deﬂnltlon
for the term "“Council”.

The House recedes.

2. The Senate pmendment., but not the
House bill, contains a stipulation regarding
the development of materials by indicating -
“‘where such materials are commercially un-
available”.

‘The House recedes.

Kteluke
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3. The House bill provides that $6 million The Semate recedes with an amendment 3. The House bill, but not the Senate
shall be used to support activities described authorizing $9 million for 1989, and such amendment, requires that the Secretary
{n paragraph (1)—(demonstration, develop- sums through 1893. submit an annual report to the House Com-
ment, and dissemination activities of nation- 10. The Senate amendment, but not the mittee on Education and Labor, Senate
al, stnt.ewtdp. or general significance, etc.); House bill, includes a special rule in respect Committee on Labor and Human Resources
and that any funds in excess of this amount to approving applications regarding special including services provided to this popula-

may be used to support new activities. consideration and geographic distribution. tion, number of students served, nationality
The Senate *:nendmetgt provides t-hl%{. u‘; The House recedes. of students served and any other such infor-

million shall used support act mation which may lead to more improved

described in paragraph (1), and that any ELLENDER FELLOWSHIPS reporting.

funds in excess of this amount may be used 1. Ellender Fellowships. The House blL  ““pm,."genate recedes with an amendment

rt new activities. but not the Senate amendment, contains a g
t,omxuppoe Senate recedes with an amendment Provision that would allow up to 5% of the m‘:}mﬁ p‘t>r2t year report as opposed Lo an
suthorizing $4.5 milllon for demonstration, Iunds appropriated to be used for the devel- ™ ¢ “rny "yoice bill, but not the Senate
development, and dissemination activities. opment of additional programs and learning amendment, requir s the Comptroller Gen-

4. The Senate amendment, but not the &ctivities for educators and the elderly at eral of the United States to conduct a na-
House bill, includes the language, “where the local and state level. tional assessment of programs under this
appropriate an evaluation or estimate of the ~ The House recedes. Part by March 15, 1989, and every third
potential for continued significance follow- Hl The Serl:ctle ;me:\:m‘en]ti. but not the year thereafter to be subml o the
ing completion of the grant period.” ouse bill, udes the following groups: tied

The House recedes. gifted and talented students and students of House Committee on Education and Labor

5. The House bill providea that for chal- m]mmémret;d Human
lenge grant recipients, the Secretary is au- ouse es. :
thorized to make grants to public and pri- 3. The House bill, but not the Senate stmz Bemmie ooed ?mm‘rha‘mg;"‘&“;‘;:
vate nonprofit agencies and to individuals, amendment, requires the application from United States shall review and o

— The-Senate amendment authorizes_the Cloge-up to fully describe the use of funds i jer-thi as%ess D
Secretary to make challenge grant awards forthenewmramsforeducammmrmmm s-part and submit..

e
to public aztncées and prlvatfe ;x:nproﬂt or- elderlyﬁ g?ecmbtf b:-{*;ic ;Dg;ogsr;te ﬁ?&“&‘d’f‘z
ganizations and consortia o ese groups  The House recedes. . .
and to individuals. 4. The House bill suthorizes $2.6 million nciuded in Title VI of this Act.
‘The House recedes. for F'Y 1988 and such sums as may be neces- TERRITORIAL ASSISTARCE

6. The House bill retains the “National sary for the five subsequent years. The L Territorial Assistance. The House bill
Advisory Council on Women’s Fducational Senate amendment authorizes $3 million for gythorizes $5 million for FY 1988 for gener-
Programs” within the Department of Edu- FY 1989, $4.5 million for FY 1990, $4 milllon 4] education assistance to the Virgin Istands
cation. ] for FY 1901, $4.5 million for FY 1992, and gnd for each of the five succeeding years.

‘The Senate amendment abolishes the $5 million for FY 1963. The Senate amendment authorizes $5 mll-

: . Co Both the House and the Senate recede 10 )jon for FY 1989, $5.5 milllon for FY 1880,
The House recedes. The conferees want to0  authorise for Part 1, $3 million for fiscal ¢g8 million for FY 1891, $6.5 militon for FY
stress that the abolition of the National Ad- year 1989 and such sums as may be neces- 1992, and $7 million for FY 1993. .
- visory uncil should, in no ‘way, be trter- gary for each of the fiscal years 1990 The House recedes with an amendment
pretod-. as an Mon.ment of or Iack of through 1993. e C . authorizing $5 million for 1989 and such
* comniltment to Women's educational equity. . - £ The ‘Senate amendment, but not the gms through 1993. :
Quiuut;:omnmrylthtbemfaees’hope House bill, aurthorizes 3 new program far 2. The House bill authorizes $2 million for
that the funds used to support the Council Ciose-up to asgist educationally disadven- fiscel year 1888 for territorial teacher train-
wmﬂdmmﬁdwthemppo'rtuimm taged older Americans and recent lmmi- jng gssistance and for the five succeeding
activities on behalf of women's educational grants 10 ‘. greater understanding ‘of the years while the Senate amendment author-
e@ﬂw.whhhhmhnpg"mntmdﬂMh Pederal govermment. There are authorized jzes $2 milllon for FY 1989, $2.1 million for
B e e e o, $3.million for fiscal year 1089, 43.8 million py 1600. $22 million for FY 1991, $24 mil
. e :zemeumh for fiscal year 1960, $4 million for fiscal year lign for FY 1992 and $2.8 million for FY
“mmwnferem want to strees the nood 1991, $4.5 million for fiscal year 1992 and 35 1993, -
the Federal Goverrunent Tor a na- mililon for fiscal year 1893: however N0  The House recedes with an amendment

? € funds may be appropriated for the'new pro- gythorizing $2 milllon for 1989 and such
Al conoerns of the women .of this nallon. grem uniess funds are appropriated in the sums through 1993.

E
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program. - . : - EXCELLENCE IN ZDUTATION

- The House recedes with an amendment to 1. Ezcellence in Education. The House
a new program for Close Up to bill, but not the Senate amendment, reau-
W within the Department of  gyust .eoonomically -dissdvantaged older thorizes the Excellence in Education Act.

- 5 " Amerioans and recent immigrants The pro- ~The Senate amendment, but not the
averipe Hous bill, but not the Senate gram is authorized at $2.million for flscal Fouse bill, repeals the Excellence tn Bduca-
dmmm‘)m year 1989, and such sums as may be neces- tion Act.

mm.}m&mhlmnhmmmy The BHouse recedes.
tion procesa, ' ouly be funded if the current Close Up 0ro-  TITLE VII—BILINGUAL EDUCATION

The House recedes. mm’mafg@‘fmh"mm funding 0 | gy House bill, but not the Senate

amendment, contains language in its state-
of Educational Research and Improvement TMMIGRANT EDUCATION ment of policy that the instructional use
shall evaluate and disgeminate (st low cost) 1. Immigrant Education. The House blll, and development of a child’s non-English
all materials and programs developed under but not the Senate amendment, reauthor- native language promotes student self-
this part. izes the Fmergency Immigrant Education esteem, subject matter achievement, and
The Senate amendment that the Act at an authorization level of $40 million English-language acquisition.
Becretary, through the Offibe of Education- for FY 10889 and at “such sums as may be  The Senate recedes.
al Research and Impro nt, shall evalu- neocessary” for each of the fiscal years 1880, 2. The Senate amendment, but not the
ate and disseminate mate and programs 1991, 1892, and 1893. House bill, in its statement of policy con-
developed under this part. ‘The Senate recedes. tains language as follows: (1) reliance on
The House recedes with an amendment to 2. The House bill, but not the Senate student evaltuation procedures which are in-
include & requirement that dissemination of amendment, requires that the Secretary re- appropriate for limited English proficient
materials be “(at low cost)”. ceive an annual report from each State edu- students (LEP) has resulted in the dispro-
8. The House bill authorires appropria- cational agency receiving funds. The report portionate representation of LEP students
tions {n the amount of $10 million for 1985, may include such information as services In special education, gifted and talented,
$12 millfon for 1986, $14 million for FY provided, number of students served, na- and other speclal programs: and (2) many
1987, $20 million for FY 1888, and such tionality of students served, and any other schools fall to meet the full instructional
~Sums through 1993. . such information which may lead to more needs of LEP students who also may be
The Senate amendment suthorizes appro- improved reporting as may be required by handicapped or gifted and talented.
priations in the amount of $5.3 million for the Secretary. . The House recedes. The conferees’ substi-
FY 1089, $5.6 million for FY 1990, $5.9 mil- The Senale recedes with an amendment tute sets forth the finding that limited Eng-
lion for FY 1991, $6.2 million for FY 1982, requiring a 2-year report as opposed to an lish proficient students are disproportion-
and $6.5 million for FY 1993. annual report. ately represented (both over- and under-rep-
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resented) in speclal Instructional programs,
including specfal education and programs
for gifted and talented students because of
reliance on linguistically inappropriate stu-
dent evaluation procedures which fall to
correctly measure the needs and abilities of
limited English proficient students,

3. The House bill, but not the Senate
amendment, includes a phrase which indi-
cates that bilingual education programs
help promote our international competitive-
ness.

The Senate recedes.

4. The House bill, but not the Senate
amendment, provides that there is a serious
shortage of teachers and education person-
nel who are professionally trained and
quallfied to serve LEP children.

The Senate recedes.

5. The House bill, but not the Senate
amendment, includes in its declaration of
policy that programs for LEP students shall
also be designed to meet school grade-pro-
motion and graduation requirements.

The Senate recedes.

6. The House bill extends this Act for
fiscal year 1988 through 1993 at such sum as
may be necessary.

‘The Senate-amendiient also extends the

Act through 1993 beginning in FY 1989, but
authorizes appropriations in the amount of
$168 million for FY 1989, $176.5 for FY
1990, $185.3 for FY 1991, $184.5 for FY 1992,
and $200.4 for FY 1993,

The Senate recedes authorizing $200 mil-
lion for FY 1989 and such suma through
1993.

7. The House blll, but not the Senate
amendment, indicates that no amount in
excess of $246 million is authorized to be ap-
propriated for FY 1988.

The Senate amendment, but not the
House bill, specifies that no amount in
excess of $176 million is authorized to be a.po
propriated for FY 1989,

The Senate recedes authorizing 3200 mil-
llon for FY 1989.

8. The Sepate amendment, but not the
House bill, requires that the reservation re-
quired for ‘the Special Alternative Instruc-
tional Program shall not result in changing
the terms, conditions, and negotiated levels
of any grant awarded {n FY 1987.

The House recedes,

9. Both the House bill and the Senate
amendment require that at least 60 percent
of appropriations be reserved for grants for
the following (Part A) programs: (1) transi-
tional bilingual educatfon; (2) programs of
developmental bilingual education; (3) ape-
clal alternative instructional programs; (4)
programs of academic excellence; (5) family
English literacy programs; and (6) bilingual
preschool, special education, and gifted and
talented programs preparatory or supple-
mentary to programs such as those assisted
in this Act.

The Senate amendment also includes a
program to develop instructional materials
in this 60%.

The Senate recedes.

10. The S8enate amendment, but not the
House bill, specifies that at least 75 percent
of the 60 percent appropriated for Part A
must be reserved for transitional bilingual
education which may include programs of
developmental bilingual education, academ-
ic excellence, family English literacy, and
bilingual preschool, special edueat.lon. and
gifted and talented.

The House recedes.

11. The House bill, but not the Senate
amendment, specifies that not less than 20
percent of the appropriations be reserved
for training and technical assistance.

The BSenate amendment, but pot the
House bill, specifies that at least 25 percent
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of the appropriations be reserved for train-
ing and technical assistance.

The House recedes.

12, The House bill, but not the Senate
amendment, requires that training and
technical assistance receive as much fund-
Ing In any fiscal year 88 was appropriated in
FY 19817.

The House recedes.

13. The House bill, but not the Senate
amendment, requires that the transitional
and developmental bilingual education pro-
grams as well as the special alternative in-
structional programs receive at least as
much funding in any fiscal year as was ap-
propriated for each of them in FY 1987.

The House recedes.

14. The House bill, but not the Senate
amendment, requires that in any fiscal year,
programs of academic excellence, family
English literacy, and bilingual preschool,
speclal education, and gifted and talented,
recelve as much In the aggregate as they did
in FY 1987,

The House recedes.

15. The House bill, but not the Senate
amendment, requires that for any amount
above-FY-1987-furnding, the 8écretary must
first increase each amount reserved for bi-
lingual education programs to cover the cost
of inflation as measured by the consumer
prlce index. -

The House recedes.

16. The House bill, but not the Senate
amendment, requires that not less than 70
percent and not more than 75 percent of
new funds remaining after providing cost-of-
living increases must &o to du:matlve ln-
structional programs.

The House recedes. .

17. The Senate lmendment. but not the

- House bill, permits the Secretary to reserve
-up 10 25 percent of the 60 percent of re-

aerved funds for instructional programs and

may alsp include developmental bilingual

Family English literacy, and bilingual pre-
school, and gifted and talented proan.ms. )

The House recedes.” -

18. The Housebm.butnottbe&n:te
amendment, specifies that 25 percent of the
new funds remaining after cost-of-living in-
creases must be reserved for transitional bi-
lingual education and developmental bilin-
gual education. Of this amount, $1 mililon
will be reserved for developmental bilingual
education programs {n FY 1988 (to increase
by $150,000 each year), and any remaining
amount will be reserved for transitional bl-
lingual education programs.

The House recedes.

19. The Senate amendment, but not the
House bill, includes language throuzhout
the section on *“definition; re
which indicates “as further-defined or de-
termined by the Secretary by regulation”.

The Senate recedes. The Department of
Education’s 1986 regulations narrowed the .
definition of “limited English proﬂclency”
especially as it applies to American Indian
and Alaskan Natives “who come from envi-
ronments where a language other than Eng-
lish has had a-significant impact on their
level of English language proficiency”. At

leutone'l‘it.levnpro}ectservinzAmedan :

Indian students has been terminated be-
cause of the overly-restrictive regulations.

20. The Senate amendment, but. bot the
House bill, includes difficultyto speak, read,
write, or understand English as part of the
definition of all llmited proficiency, whereas -
the House bill only apblies this clarification
to American Indian and Alaska Natives,

The Benste recedes with an amendment
(correcting printing error) starting with line

p “and who" is not Mented. throuzh line
15
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21. The 8S8enate amendment refers to sec-
tion 1005(cX2XA) while the House bill
refers to section 1005(cX2).

The Senate recedes.

' 22. The House bill, but not the Senate
amendment, contains language which indl.
cates that family English literacy programs
may include instruction designed to enable
aliens who are otherwise eligible for tempo-
rary resident status under section 245A of
the Immigration and Nationality Act to
achieve a minimal understanding of ordl-
nary English and a knowledge and under-
standing of history and government of the
United States.

The Senate recedes.

23. The House bill, but not the Senate
amendment, includes in fita definition of -

‘programs of academic excellence” a specifi- -

cation that such programs be used as
models for effective schools “for LEP stu-
dents” to facllitate the dissemination and
use of effective teaching practices for LEP
students.

The House recedes with an amendment to
combine both 8enate and House language.

24, The Senate

use blll, includes in its definition of pro-
grams of academic excellence a specification
that such programs be designed to serve as
models of exemplary bilingual education
programs and to facilitate the dissemination
of effective bilingusl education practices.

The House recedes.

25. The House. bill. refers to  Section
306(aX11) of the Adult Education Act
whereas the Benate amendment refera to
section 308(bX11)." :

. The House recedes.

. 28. The -House bill, but not t.he Sennt.o

cover all the terms defined in the Act.

The Senate recedes. .-
_ 27. The Senate amendment, but not the
House bill, prohibits further definition only
of terms defined in paragraphs (4), (5), (6),
(7), and (8) of subsection (a).

The Senate recedes, :

28. The 8enate amendment, but not the
House bill, in its special information rule
section includes the phrase “to the extent

‘practicable”, the Information provided to

pa.rentsmanbelnthnswcmdrorm the
parents understand. -

- The House recedes with an amendment
deleting “to the extent practicablet and in-
. serting “Every effort shall be made to pro-
vide”, striking “provided” and “shall be”.

29. The House .bill, but not the Senate
amendment, includes with its bilingual edu-
cation programs, language which indicates
that programs may use available funds to
provide technology-based ingtruction to stu-

. dents in order to enhance the program.

The Senate recedea.

30. The Senate unendment, but not the
House bill, includes among its bilingual edu-
cation programs, programs to develop In-
structional materials in languages for which
ma.bl materials are commercially unavall-

e.

The Senate recedes,

31. The Benate amendment, but not the
House bill, requires that grant applicatfons

" for programa of transitional bilingual educa-

tion, developmental bilingual education,
special alternative instructional programs or
programs of academlic excellence include
participatioh by a LEA.

The Senate recedes.

32. The House bill, but not the Senate
amendment, permits grant applications for
programs of academic excellence, family
English literacy, snd bilingual preschool,
special education; and gifted and talented to

endment, but-not-the——
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be submitted separately or jointly by eligi-
ple recipients.

The Senate recedes.

- 33. The House bill, but. not. the Senate
gmendment extends applicant eligibility for

of iacademic excellence grents to
those entities eligible for family English lit-
eracy, bilingual preschool, special education,
and gifted and talented programs.

The Senate recedes.

34. The House bill uses the word “‘consid-
ers” and labels the title of the subparagraph
as “Content of Application’.

The Scnate amendment, uses the word
“deems” and labels the subparagraph as
«Manner of Filing and Contents of Applica-
tion”.

The Senate recedes.

35. The House bill, but not the Senate
amendment, in its application requirements
includes language which specifies “‘rates of
referral to or placement in special education
programs’’.

The House recedes.

36. The House bill, but not the Senate
amendment, specifies that applications

—must-contain- information—on "how tralnfhg
of educational personnel and parents would
be undertaken.

The Senate recedes.

37. The House bill, but not the Senate
amendment, permits applicants who desire
to obtain priority In the awarding of grants
to include in the application information
which shows: (a) the administrative iImprac-
ticability . of establishing a bilingual educa-
tion pragram due to the presence of a small
number of students of a particular native
language; (b) the unavailability of personnel
qualified to provide bilingual instructional
services; (¢) the applicant’s current or past

- efforts to establish a bilingusl education

program. ] o
* The Senate recedes with an amendment-

- which requires that priority in the awarding
‘ol grants for epecial alternative instruction-
4l programs be given to applications which
show: (a) the administrative impracticality
of establishing a bilingual education pro-
gram due to the presence of & small number
of students of a particular native language;
(b) the unavailability of personnel qualified
to provide bilingusl instructional services; or

-~(c) the presence of a small aumber of stu-
dents in the schools and the applicant’s in-

- ability to obtain native langusge teachers
because of isolation or regionsal Jocation.

38. The Senate amendment, but not the
House bill, Indicates that an application will

- recelve priority 1f it 1s made on behalf of: (a)
& local educational agency having schools in
which many languages are represented; (b)
8 Jocal.educational agency that does not
have personnel qualified to provide bilin-
gual instructional services; and (c) a local
educational agency having a small number
of students in the schools that because of
isolation or regional location is unable to
obtain native language teachers.

The House recedes with an amendment
which requires that priority in the awarding
of grants for speclal alternative instruction-
al programs be given to appli ons which
thow: (a) the administrative practicality
of establishing a bilingual education pro-
gram due to the presence of a small number
of students of a particular native language;
(b) the unavailability of personnel qualified
to provide bilingual instructional services; or
(c) the presence of a small number of stu-
dents in the schools and the applicant’s in-
ability to obtain native language teachers
because of isolation or regional location.

- 39. The House blill, but not the Senate
amendment, contains language which speci-
fies that applications for programs of aca-
demic excellence contain information re-
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garding “'rates of referral toor plaoement in
special education programs.”

The House recedes.

40. The House bill. contains language
which specifies that -during the first 12
months of the grant an applicant may
engage exclusively in pre-service activities.

The Senate amendment requires that
during the {irst six months of a grant an ap-
plicant shall engage exclusively in pre-serv-
ice activities,

The Senate recedes.

41. The House bill has as its subtitle,
“Grant Limitations”. The Senate amend-
ment has as its subtitle, “Duration of
Grants”.

‘The Senate recedes.

42. The Senate amendment, but not the
House bill, indicates that preservice activi-

ties may include materials development only -

where such materials are commercially un-
available.

The Senate recedes.

43. The Senate amendment, but. not the
House bill, also specifies that pre-service ac-
tivities may be walved by the Secretary
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tional ealendar year, lowering per pupil
ratios and applying technology.

The House recedes with an amendment
clarifying that this provision applies to both
regular and supplementary programs by in-
serting following “throughout the” the
‘words “regular and any supplementary ™.

49. The Hecuse bill entitles subparagraph
“Application Requirements™ and denotes
subsections “(a) (1), (2), and (3)".

The Senate amendment entitles subpara-
graph “Consultation Required” and denotes
subsections “(aX1), (aX2), and (aX3)".

The Senate recedes.

50. The House bill, but not the Senate
amendment, includes a provision which en-
sures applicant support Yor additional advi-
sory council activities, If support s request-
ed by the advisory council.

The Senate recedes with an amendment
to include subparagraph (4) of the Scnate
amendment. N

51. The bill, but not the Senate
amendment, specifies that the personnel
training provided will aszist personnel in
meeting State and local certification re-

upon 8 detérmination that an applicant is
prepared to operate successfully the pro-
posed Instructional programs.

The Senate recedes.

44. The Senate amendment, but not t.he
House bill, includes a phrase that informa-
tion be provided to paremts in a language
and form the parents understand “to-extent
practicable’.

The House recedes with an amcn@ent
eliminating the phrase “To the extent prac-
ticable” and inserting “every effort shall be
made to provide” and striking ‘pmvided
and “shall be”. .

45. The Benate a.mmdment. but Dot the
House bill, specifies that grants may be
made for a period of one to three years for
bilingual pre-school, special education,
gifted and talented, andpmn:ms to davel-
op instructional materials,

The Senate recedes. -

46. The House bill, but not the Sem.tc

preschool, zpecial -
and gifted and talented programs from one-
three years toa fixed three-year period.

The Senate recedes. . .

47. The Senate amendment, but ot the
House bill, provides that students may not
participate in & Pederal bilingual education
prggram for more than three years if a sep-
afate state or local program exists. If no
such program exists, an individual student
may continue {n a Federal program for an
additional year if school persommel deter-
mine that the individual's failure to master

capped, his or her IEP objective. After a
fourth year, 8 student must be reevaluated
in order to remsain in a Federal program for
a {ifth year. In addition, when the student
is to be retained for the additional year or
years in the program, the evaluation must
include plans for concentrating ¢n the goal
of enhancing the student's competency in
English. No student may continue in a Fed-
eral program for more than five years. .

The House recedes with an amendment
striking ‘“‘only Federal funds are available
for bilingual education, and”; striking “fail-
ure to master English” and inserting ‘‘lack
of English proficiency”’; striking “bilingual”;
striking “bilingual education”; striking ‘‘fail-
umtomast,erEnslixh”‘andhmertlnx ‘English
language deve]opment striking “a bilingual
program” striking ‘:fa.ﬂure to ma.st.er Eng-
lish”; and inserting “the”. -

48. TheSena.tea.mendment.butnotthe
House bill, provides that instruction may be
intensified through expanding the educa-

quirements.

The Senate recedes.

52. The Senate amendment, but not the
House blll, limits the requirements that
LEAs prove abllity to-provide services and
activities within the State to transitional,
developmental and alternative programs.

The Senate recedes. -

83. TheSenAtea.mendment. but not the
House bill, specifies that applications con-
tain a provision which .indicates that stu-
dent evaluation and amsessment prooedures
in the program sre appropriate for LEP stu-
dents and that L¥P .are handi--
capped and are ddentified and served in ac-
cordance with the requiirements of the Edu-
mtbuo!theﬂnndiuundm S

‘The House recedes. -

54. The House. hﬂh-a the mhuuz.
ority Consideration of Grants™.

The Senate amendmaxtmthesubuue.
*Ga:era.lPrlarﬁyW

The Senate recedes. .

#5. The Honse bill u:a the subtitle, “Pri-
ority for Frograms servmc Underserved
Children”.

The Sena.te amendment uses the subtitle,
“Specla.l Priority Rules™.

‘The Senate recedes.

$8. The Senate amendment, but not the
House bill, conteins a provision which indi-
cates that no action taken may fnvolve the
assignment ©of students 10 any federally-as-
sisted educatfon program merely on the
basis of the surname of such studenta. ’

‘The House recedes with sn amendment
that assignment to or exctusion from any
federally-assisted education program should
pot be made on the basis of surname.

57. The House bill uses the subtitle,
“Bypass Provizion™.

‘The Senate amendment uses the subtitle,

58. The Senate amendment, but not the
House bill," contalns a U.S.C. cite for the
Johnson-O'Malley Act: (25 TUS.C. 452 et
seq.). ’

“The House recedes.

39. The House bill indicates that the
amount pald by the Secretary to any State
educational agency for the proper and effi-
cient conduct of the State program for any
fiscal year shall not be less than $75,000 nor
greater than 5% of the aggregate of the
amounts paid in the preceding fiscal year
under Section 7021,

‘l'heSan.te recedes.

edumﬁormluencys‘hannotbeleesthan
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$50,000 nor greater than 5% of the aggre-
gate of the amounts paid in the precedlng
fiscal year under Section 7021.

The Senate recedes.

61. The House bill, but not the Senate
amendment, includes a provision which
specifies that regulations will be developed
by the director in consultation with State
directors of bilingual education programs,
the evaluation assistance centers authorized
in Section 7034 and individuals and organi-
zations with expertise in testing and evalua-
tion of educational programs for LEP chil-
dren.

The Senate recedes. ’

62. The House bill, but not the Scnate
amendment, includes, “referral to or place-
ment in special education classes” in it.s pro-
gram cvaluation requirements.

The House recedes. )

63. The Senate amendment, but not the
House bill, includes a provision which indi-

cates that regulations providing for infor-

mation and data collection include specific
activities undertaken to improve pre-refer-
- Tal, evaluation procedures,-and-instructional
programs for LEP children who may be
handicapped or gifted and talented.

The House recedes.

64. The Senate amendment, but not the
House bill, includes language which speci-
fies that in carrying out the provisions of
this section, regulations which are promul-

gated prior to the date of enactment of this -

act may be reissued if the regulations sub-
stantially comply wit the. provisons of this
section.

The Senate rwedes. - !

'65. The House bill, but not the’ Senabe
amendment, includes language which indi-
. cates that longitudial studies on the impact
of bilingual education programs on LEP stu-
dents shall use a nationally representative

sample of the programs funded under this
title and provide information Including dats -

on grade retention, academic pertormance.
and dropout rates. -

The Benate recedes. - -

GB.TheHouseblll.butnottheSenate
amendment, includes in its research activi-
ties, language which indicates that the
clearinghouse should coordinate its activi-
tles with the National Diffusion Network
(NDN), ‘

* The Senate recedes. :

67. The Senate unendment. but not the
House bill, includes in its research activities:
(1) studies to determine effective and reli-
able techniques for providing bilingual edu-
cation to handicapped students; and (2)
studies to determine effective and reliable
methods of ldentifying gifted and talented
students who have language proflcienc!as
other than English.

The House recedes.

. 68. The House bill, but not the Senate
amendment, provides that the Secretary
shall also consult with the Committee on
Labor and Human Resources of the Senate
and the Committee on Education and Labor
of the House of Representatives.

The Senate recedes. -

69. The House blll, but not the Senate
amendment, provides that nothing in this
title shall be construed as authorizing the
8ecretary to conduct or support studies or
analyses of the content of educational text-
books.

The Senate recedes.

70. The House bill, but not the Senate
amendment, specifies that the Assistant
Secretary for Educational Research and Im-
provement shall also consult with the Com-
mittee on Labor and Human Resources of
the Senate and the Committee on Educa-
tion and Labor of the House of Representa-
tives to ensure that research activities un-
dertaken complement and do not duplicate
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the appropriate activities as specified in
GEPA.

The Senate recedes. -

71. The Senate amendment, but not the
House bill uses the term ‘“‘available” in the
title of subsection (b).

The House bill, but not the Senate amend-
ment, uses the word “National” in the
second line of subsection (b).

The Senate recedes.

72. The House bill, but not the Senate
amendment, instructs the Center for Educa-
tion Statistics to utilize data collected on
limited English proficient persons by other
Federal education agencies.

The Senate recedes.

73. The 8Senate amendment, but not the
House bill, provides that funds may be used
for training programs which emphasize op-
portunties for career development, advance-
ment, and lateral mobility, and may {nclude
training for parents.

The House recedes.

T74. The Senate amendment, but not the

__House bill, provides that a grant or contract
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79. The-House bill, but not the Senate
amendment, clarifies that fellowships lead-
ing to a graduate degree means fellowships
leading to a masters or doctorate degree. *

The Senate recedes.

80. The House bill, but not the Senate
amendment, contains language which indl-
cates that the director shall prepare, and
not later than February 1 of each year,
submit to Congress and the President a
report on the grants and contracts made In
the preceding fiscal year and the number of
individuals benefiting from the progrems as-
sisted under this title.

The Senate recedes.

81. The House bill, but not the Senate
amendment indicates that a report by the .
Secretary shall be submitted to the Con-
gress and the President no later than Febru-
ary 1, 1988, 1990, 1892, and 1994.

The Senate recedes.

82. The Sepate amendment, but not the
House bill, Indicates that the Secretary
ghall submit @ report to Congress not later
than February 1, 1992,

may be made for the provision of In-service
training and technical assistance upon ap-
plication of: (a) institutions of higher educa-
tion (including junior colleges and commu-
nity colleges), (b) private-for-profit or non-
profit organizations, or (c) a State educa-
tional agency.

The House recedes.

75. The House blil, but not the Senate
amendment, provides that grants or con-
tracts for pre-service or in-service training
activities shall be developed in consultation
with an advisory council composed of repre-
sentatives of State and local educational
agenties within the applicant’s service area

or geographic region for operating programs -

of bilingual education or special u.lternat.lve
instruction for LEP lmdenw. -

‘The Senate recedes.

76. The Benate - nmmdment. but not the
House bill, specifies that an application for
a grant or a contract for pre-service or in-
service training activities shall be considered
an application for a program of bilingual
education for the purposes of the consulta-
tion requirements section: (1) consultation
with an advisory council of which a majori-
ty shall be parents and other representa-
tives of the children to be served in the pro-
gram, (2) be accompanied by documentation
of the consultation and by the comments
which the council makes on the application,
(3) contain assurances that, after the appli-
cation has been approved, the applicant will
provide for the continuing consulation with,
and participation by, the committee of par-
ents, - teachers, and other interested individ-
uals * * *, and (4) include evidence that the
State educational agency has been notified
of the application and has been given the
opportunity to offer recommendations to
the applicant and to the Secretary.

The Senate recedes.

T7. The Houge bill, but not the Senate
amendment, contains a provision which in-
dicates that pre-service or In-gervice train-
ing programs shall assist education person-
nel in meeting State and local certification
requirements, and whenever possible,
should award college or university credit.

The Senate recedes.

78. The House bill, but not the Senate
amendment, contains language which Indi-
cates that for fiscal year 1988, and each of
the five subsequent fiscal years, not less
than 500 fellowships shall be awarded. * * *

The Senate amendment, but not the
House blll, indicates that for the fiscal year
ending September 30, 1989, not less than
500 fellowship shall be awarded. . . .

The Senate recedes with an amendment
changing 1988 to 1989,

‘The House recedes.

83. The House bill, but not the Scnate
amendment, contains language which indi-
cates that a plan including cost estimates
should be carried out during the five-year
period beginning on such date for extending
programs of bilingual education, bilingual
vocational and adult education programs to
all such pre-school and elementary school-

‘children of limited English proficiency, in-

cluding a phased plan for the training of
the necessary teachers and other educauon
personnel necessary for wch purposes.

The Senate recedes. - :
. 84. The House bill, but not the’ Senate .
a.meudment. contains-language which speci- -
fies that a report should be submitted on an -
evaluation of the' activities carried out:
during the preceding two fiscal years.

The Sénate recedes with an -mendment
to include this information in the Director’s

_report.

8§5. The ‘House bill, but not the Senate .
amendment, includes a provision which indi-
cates that a report on the research activities
ghould be carried out during the preceding -
two fiscal years and include the major find- -
ings of research studies,

The Senate recedes with an amendment .

to fold this information into the Direct,or's

report... . :
86. The House bill, but not the Senate
amendment, includes language which indi- -
cates that for the purposes of reading and :
scoring applicationa for competitive grants ..
authorized under Parts A and C, the Secre- -
tary shall use persons who are not employed. -
by the Federal government and who are ex- ~
perienced and involved in the educational
programs similar to those assisted under -
Parts A and C. Further, the Secretary shall -
solicit nominations for application readers -
from State directors of bilingual education -
and may use funds appropriated for Parts A

and C to pay for the applicant’s readjng and
sCo services.
The Senate recedes.

87. The House bill, but not the Senate
amendment, provides that the Secretary
shall not impose restrictions on the avail-
ability of uses of funds authorized other
than those set out in this title or other ap-
plicable Federal statutes and regulations.

The Senate recedes.

88. The House bill, but not the Senate
amendment, repeals Title VII of the Ele-
mentary and Secondary Education Act of
19656.

The Senate recedes.

89. The House bill, but not the Senate
amendment, specifies that this titie shall
not apply to grants and contracts entered
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into under the Bilingual Education Act
pefore the effective date of this title.

The Senate recedes.

80. The Senate amendment, but not the
House bill, provides a sense of the Senate
that any State which requires a written au-
thorization from parents of students wish-
ing to enroll in bilingual programs should
provide a specific opportunity on any form
prepared for this purpose for the parent to
express either approval or disapproval -of
such enrollment.

The Senate recedes.

TITLE II OTHER PROGRAMS—IMPACT
AID

1. The S8enate amendment, but not the
House bill updates definitions to reflect the
reaction of the Department of Education
and the Name of the Committee on Labor
and Human resources.

The House recedes with an amendment
striking “1887" and inserting *1988".

‘2. The Senate amendment, but not the
House bill, requires secretarial decigions on
applications within 90 days of filing. .

—The House recedes.——

3. Both the House bill and the Senate
amendment reauthorizes the program
through 1993. However, the House bill re-
pl “1988" with *1993” in Section
8(dXIXEX1), whereas.the Senate amend-
ment establishes new entitlement levels for
“b” payments at 25% of the local contribu
tion rate (LCR).

. The House recedes.

4. The House bill authorizes a eellmg of
$735 million for P.L. 81-874 for FY 1988.

The Senate amendment authorizes $821
million for FY 1989, $865 million for FY
‘1990, $805 million for FY 1991, $950 million
for FY 1992, and $995 million for FY 1993.

- The House recedes with an amendment
tu’morlz!ng $735 million for FY 1989, $785
‘million for FY 1890, $835 million for FY
*1991. $885 million for 1992, a.nd $935 million
!or1993

5. The Senate amendment. but. not the
-House bill clarifies that when determining
Section 2 payments the Secretary must
apply the current levied real property tax
.rate to the current annually determined ag-

~8..The Senate amendment, but not the
Houae bill, establishes entitlement levels at
100% of the Local Contribution Rate times
-the number of 3(a) children in that district-
-and 25% of the Local Contribution ‘Rate
-times the number of 3(b) children in that
district. :

The House recedes.

1. The Senate amendment, but not the
House bill, specifies that to be considered an
eligible district under 3(dX2XB), a district
must be unable to provide a level of educa-
tion equivalent to the state average or that
-of three or more comparable districts.

The House recedes.

8. (1) The Senate amendment, but not the
House bil], specifies that the amount of the

Supplement for such districs shall be ade-
quate to provide the district with a level of
education equivalent to e greater of

either the state average or that of compara-
ble districts in the state.

The House recedes with an amendment
clarifying that the choice between compara-
ble school districts or State average ‘must
Parallel the choice made under the previous

paragraph,

(b) The Senate amendment, but not the
House bill, further specifies that the Secre-
tary shall insure that these speclal districts
:.Il‘:ke 2 “reasonable tax effort” and that

ese districts’ tax rates are no lower than
80% of the state average. Coterminous mill-
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tary districts will be determined to have met
this requirement.

The House recedes with a technical
amendment.

(c) The Senate amendment, but not the
House bill, further -requires that when de-
termining the amounts of money such a dis-
trict has avallable, the Secretary shall not
take into consideration any cash balances
from the previous year allowable under
state law, or if no such law exists, ineligibil-
ity must only be established where cash bal-
ance i5 greater than 30%.

The House recedes. .

9. (a) The Senate amendment, but. not the
House bill, amends Section 3(d)3(BXii)—Dis-
tricts with unusual Geographic Factors—to
require the Secretary to make payments to
any LEA which qualifies under the terms of
such section. Previously, the Secretary was
only authorized to take such action.

The House recedes.

(b) The Senate amendment Iurther clari-
fies that the supplement for auch districts is
meant for the portion of federally connect-
ed children in that district rather than for

_all children in the district.
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The House recedes.

10. The Senste amendment, but not the
House bill, provides that the Local Contri-
bution Rate (L.CR) for coterminous agencies
shall not be less than 70% of the average
per pupil expenditure in all states.

The Senate recedes with an amendment
which specifies that the Local Contribution
Rate (LCR) for coterminous agencies shall
be the lesser of 70% of the average per pupil
expenditure in all States or the amount nec-
essary to raise that agency to its State aver-
age. This provision does not apply to any co-
terminous agency within a State whose
equalization laws would prevent the district
from recelving the additional funding pro-
vided by this measure or who would reduce
their State aid in proportion to. t.he mcrea.se
in Federal dollars. ; . -

lLTheSenateamendment.butnotthe
House bil}, allows for payments to be round-
ed to the nearest whole dollar. It further
provides for the Secretary to return to the

.United States Treasury any funds recovered

from LEAs because of overpayments or un-
allowable expenses that were made at least
5 years earlier. Under current law, the Sec-
retary must continue to redistribute such
funds for the appropriate award year no
matter how long ago that mn.y have beeri.
+The House recedes.

~~-12. () The Senate amendment, but not
reliminary

the House bill, provides for a p!
payment based on the preceding ﬂscal year
of 75% for “A” children.

The House recedes.

(b) The Senate amendment further speci-
fies that all other prellminary payments for
eligible LEAs be at 50% of the amount re-
celved for the preceding fiscal year.

The House recedes.

13. The Senate amendments, but not the
House bill, states that when making pay-
ments, the Secretary must first pay to each
LEA serving handicapped children full enti-
tlement for such children as well as 100% of
the entitlement for Section 2 districts. Next,
Section 3(dX2XB) districts are to recelve
100% of their 3(a) and 3(b) entitlements. Of
the funds remaining, 80% is to be reserved
for “A” children and 20% for “B’ children.
Coterminous districts are then to be paid
100% of their entitlement.

The House recedes with an amendment t,o
require that the preliminary payment for
handicapped children applies only to the
special supplement and not the entire enti-
tlement

14. The Senate amendment, but not the
House blll, distributes funds according to
the following formulas:

fhaLst.emmd.mguhr.BaJﬁioanaﬂable .
funds.

The House recedes with an amendment
clarifying that payments are to be pro rata
reduced for any step that iz not fully
funded. .

15. The Senate amendment, but not the
House bill, prohibits equalization states
from considering the special supplement for
handicapped or Indian children, or the
3(aX2XB) and 3(dX2XC) supplements in
their equalization formulas. -

The House recedes. wtth 1
amendment. . _. .

Some eonoems have been n.hed t.hat the
conferees’ action . with- respect -to limiting
the State authority to equalize the addition-
al funds provided on behalf of Indian and
handicapped students. might be misinter-
preted. The conferees wish to make: clear
that the amendment does not; in any way,
make these funds categorical nor does it
1imit the local education agency’s authority
to put these funds in'a general fund and
expend them for basic support. This amend-
ment relates to treatment of these funds
within the context of a State aid system and
doesnotaﬂectthebuicmhxreotlmpact
ald.

16. The Senate a.mendment.. but not the
House bill, holds harinless all districts re-
celving 3(a) and Super B payments at their
1987 per pupil expenditure classifications. If
sums are insufficient to pay this amount in
full, then this amount shall be ratably re-
duced. .

The House recedes with an amendment
clarifying that the total hold harmless pay-
ment for a district shall not exceed those re-
ceived in 1987,

17. The Senate amendment, but not the
House bill, permits the DOD to use its Sec. 6
funds to provide sdditional payments to
achools recetving Section 3 lunds

The House recedes.

18. The Senate amendment, but not the
House bill, puts into law, current practice by
updating the thresholds of eligibility for dis-
aster assistance. Current law allows Disaster
Assistance funds to be provided in cases in
which damage is at least $1,000 or one-half
of 1% of an agency’s current operating ex-
penses. This section would update those fig-
ures to $10,000 or 5 per centum. The amend-
ment also provides that funds available
under this section will be avallable for Sec-
tion 18 (School Constniction in Cases of
Certain Disasters) of P.L. 81-815.

The House recedes.

19. The Senate amendment, but not the
House bill, permits districts to receive pay-

technical
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ments for {iscal years prior to FY 1989, for
any student residing in Section 8 Housing
provided the District previously received
payments for that student and such stu-
dent.

The Senate amendment further specifies
that payments made prior to FY 1989 for
Section 8 housing students shall stand.

The House recedes.

20. The 8S8enate amendment, but not the
House bill, provides for a 90-day comment
period prior to the publication of new regu-
lations and specifies that these regulations
may only take effect in the fiscal year fol-
lowing final publication. The Senate amend-
ment also prohibits regulations from having
a retroactive effect which results in the re-
covery of money.

The House recedes with an amendment.

The conferees Intend that the provisions
.of this title will take effect on the effective
date of this act even if the Secretary’'s regu-
1ations are delayed.

21. The Senate amendment, but not the
House bill, includes a technical amendment
to update reference to the Robert T. Staf-
ford Elementary and Secondary Education
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The House recedes.

28. The Senate amendment, but not the
House blll, puts into law two provisions
which are current practice. First, it restricts
use of disaster funds under this Act to those
areas declared by the President to be na-
tional disaster areas. Second, it limits these
funds to cases in which damage is at least
$10,000 or 5 per centum of an agency’s cur-
rent operating expenses.

The House recedes.

29. The Senate smeéendment, but not the
House bil], authorizes the Comptroller Gen-
eral to study the effectiveness of the system
used to award funds under P.L. 81-815. ’

The House recedes.

30. The House bill, but not the Senate
amendment, extends the section on “Defini-
tions” In regard to the “base year” by strik-
ing 1988-1989.

The Senate recedes.

TITLE II—ADULT AND VOCATIONAL

EDUCATION

1. Adult/Vocational Education. The
House bill, but not the Senate amendment,
rewrites the purpose of the Adult Education
Act- to-clarify-that-adults- to be served are

—Improvement Att of 1987,

House recedes with a technical amend-
ment clarifying the section reference.

22. The Senate amendment, but not the
House bill, prohibits districts from having to
repay monies received under Section
2(aX1XC) because of an incorrect determi-
nation.

The Senate recedes with the rollowlng
provision from the House of
tives: - )

" It is the expressed intent of the conferees

- that the language-of PLL lW-M'wnumed‘

in' title IT—Department of Education ap-
propriations regarding- Hmitations on re-
ooupment of Incorrect payments-under sec-
tion ﬁlxtXC)olmeImmd:Mdlawbem-

nontaxable: Iarxd are-being forced to pay tui-

tion and: to send: their children to schools’

where they are employed or schools that

* The House bill: provides for the payment.

of - tuitionr * for ‘non-Indian students- who.

mdthuommuveonnmnuable
The Senate recedes..

24. The House bill, but not the Benate’

amendment; aunthorises:s ceiling of $24 mil-
lion for FY 1888 for P:L..81-8185.

The: Senate amendment suthorizes $25
muuon for FY 1989, $26 million for FY

, $27 milllon for FY 1981, $28 million
Ior F’Y 1992, and $29 mﬂlion for FY 1993.

The House recedes:

25. The Senate amendment, but not the-
House bill, updates definitions to reflect the
creation of the Department.of Education.

The House recedes..

26. The: Senate amendment, but not the
House bill, permits the Secretary to use
funds to maintaitnr and: repeir facilities
whenever the Secretary holds title to school
facilities that continue to be used by the
Pederal Government, or by another Federal
entity by permit from the Federal Govern-
ment, for the- provuon of tree public:educa-
tion.

The Senate recedes,

- 27. The House. bill, but not the Senate
amendment, requires that secretarial deci-
sions be made regarding applications within
90 days of {iling such application.

those who lack sufficient literacy skills reqg-
ulsite to effective citizenshlp and productive
employment. In addition, the House bill, but
not the Senate amendment, adds a defini-
tion of an *“educationally disadvantaged
adult’”. '

‘The Senate recedes.

2. a. The House bill, but not the Senate
amendment, expands the definition of an
adult who is eligible to receive services.

The Senste recedes.

b. The House bill amends-the definitidn of.
adult. education. to include- individuals who-
lack mastery of basic akills or who have not
graduated. from secondary school.

The Senate recedes:

¢ The Senate amendment amends the def-
initlon of adult education to include individ-
uals who: are not. enrolled in seeonda.ry
school.. :

The House recedes.

3. The House bill, but not the Scnate:
amendment, changes the definition of an
“institution of higher education” to be de-

. fined the same as the definition for “institu-

tion of higher-education” in section 120(a)
of the Higher Education Act of 1965.

The House recedes.

4. The House bill reauthorizes the Adult
Education Act at $200 million for FY 1988
and such sums as'may be necessary for each
fincal year 1989 through 1893, whereas the
Senate amendment provides for a reauthor-
fzation of $200 million for FY 1989, $210-
million for FY 1980, $225 million for FY
1991, $235 million for FY 1992, and $245
milljion for FY 1993.

The Benate recedes with an amendment
authorizing $200 million for FY 1989 and
such sums through 1993.

8. The House bill, but not the Senate
amendment, amends the formula for distri-
bution by limiting allotments to the Outly-
ing Areas to $100,000 each, and distributing
the remainder of the funds among the
States, including the District of Columbia
and Puerto Rico which receives $250.000.

The Senate recedes. -

6. The House bill, but not the Senate
amendment, amends the current formula to
distribute funds among the States according
to the number of adults who are not cur-
rently enrolled or are not required to be en-
rolled in school.

The House recedes.

7. The House bill, but not the Senate
amendment, amends the current formula to
hold States harmless to the amounts the
State received for fiscal year 1987,

The House recedes.
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8. The House bill lowers the trigger for
national programs from $112 milllon to $108 -
million, and reduces the setaside from'5 per-
cent to 3 percent. The Senate amendment
authorizes $2 million In each fiscal year for
national programs.

The Senate recedes with an amendment
requiring that the reservation for national
programs cannot exceed 83 million in any
one fiscal year. '

9. The House bill, but not the. Senate
amendment, amends current law to require
that for-profit entities are eligible to partici-
pate only as a member of a consortium, pro-
vided that they could make a significant
contribution to adult education activities. In
addition, the House bill, but not the Senate
amendment, .adds additional information re-
quirements for the local applications, and .
gives priority among local applications to
programs that serve educationally disadvan-
taged adults.

The Senate recedes with an amendment
that the preference in funding for those
local applications for programs that serve
educationally disadvantaged adults only ap-

“pliéa to funding In excess of the fiscal 1988

appropriations.

10. The Senate amendment, but not the
House bill, amends the current setaside for.
the institutionalized by requiring that not
less than 10 percent of each State grant
must be used for. corrections education and
education for institutionalized individuals
In addition, the Senate amendment, but not
the House bill, defines the programs, eligi-
ble population and services that may-be pro-
videdupartofcorrec&lomeduaﬂon.

The House recedes.

11. The Senate bill nut.horhumn.ddidma
al program for workplace literacy partner-
ship grants with a $50 million trigger, at an
authorization level of -$30 million- for-FY
1988, $31L.3 million for FY 19889, and: such:
mmumybawto:mulyem._
1890 through 1993,

The House-recedes.

12 The House bill permits State&wme
up to 10% of their State grant for lltcna
programs {or current employees. .

The House recedes with an amendment to
make mandatory that once appropriations.
for workplace literacy reach $50 million, the
Fedemluhmoft.heeostorworkpla.cent.er

programs which teach literacy skills
needed in the workplace would be provided
to States..

13. The. House bill, but not the Senate
amendment, places & cap of 5% on local ad--
ministrative costs.

The Senate recedes.

14. The House bill, but not the. Bena.to
amendment, reorganizes the responsibilities
o(t.heButelnadmlnlsterlnztheAdultEdu-

15. The House bill, but not the Senate
amendment, adds language to require the
State to identify any State rule or policy re-
garding administration of an Adult Educa-
tion program as a State-lmpoeed require-
ment.

The Senate recedes.

168. The House bill places a $50,000 or 5%
cap on State administrative costs effective.
at the date of enactment.

The Senate amendment places a- cap of
the same amount/percent after September
30, 1990. °

The House recedes.

17. The House bill, but not the Senate
amendment, requires the State to have a
State Advisory Council with membership
representative of specific types of persons
and outlines certification procedures, terms
of appointment and duties.
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The Senate recedes with an amendment
making the creation of the State advisory
council permissive and fiscally supported
out of State administrative funds.

18. The House ‘bill, but not the State
amendment, amends current law to require
the State to submit an application and a
State plan every folir years, expands the in-
formation which shall be included in the
State plan and mandates the process by
which the State plan shall be developed.

The Senate recedes with an amendment
changing 1988" to 1989,

19. The Senate amendment, but not the
House bill, clarifies State plan requirements
regarding adult education programs for per-
sons with limited English proficiency, and
specifically permits such programs to be
conducted In the native language If neces-
sary.

The House recedes.

20. The House bill, but not the Senate
amendment, provides procedures for amend-
ing State plans.

The Senate recedes.
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uation and research a third priority in fund-
ing.

28. The House bill, but not the Senate
amendment, requires the Secretary, out of
funds available for national programs, to de-
termine the criteria for defining illiteracy
within 2 years, to report on the status of
adult illiteracy every 4 years, and submit &
report every 3 years on results of program
evaluations.

The Senate recedes.

29. The House bill, but not the Senate

amendment, requires the Secretary to make
grants for adult literacy volunteer training
programs,
The Senate recedes with an amendment
making a technical change and making pro-
grams for adult volunteers a second priority
in funding.

30. The House bill, but not the Senate
amendment, requires the Secretary to con-
duct a study of Federal funding sources for
and services for adult education programs,
including lteracy services, in conjunction
with the Departments of Labors and HHS.
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The House recedes with an amendment
clarifying that single pregnant women are
eligible for participation in vocational edu-
cation programs.

38. The Senate amendment, but not the
House blll, directs the Secretary to cease
action regarding the grant procurement
process for the National Center for Re-
search in Vocational Education until the
GAO has completed a review of this proce-
dure.

The House recedes with an amendment
authorizing $2 million for the Ohjo State
University and $2 million for the Unlversity
of California at Berkeley to support ongoing
activities through December 31, 1988, and
providing that such amount shall be deduct-
ed from the total award made for a National
Center for the 1988 grant award year. This
provision is to take effect immediately upon
enactment.

0
NATIONAL ASSESSEENT OF EDUCATIONAL
PROGRESS

1. The Senate amendment, but not the

21. The Senate amendment, but-not-the—Fhe-House-recedes with an amendment to House blll, amends and expands the scope

House bill, provides procedures for amend-
ing State plans approved between July 1,
1985, and June 30, 1988.

The House recedes.

22. The House bill, but not the Senate
amendment, requires each State to evaluate
the program of its local grant recipients,
-and outlines procedures for evaluations.

The Senate recedes with an amendment:

(a) to require an annual submission of
data from local applicants;

(b) to require the evaluation of one-third
of the applicants within the four years of
the State plan; .

_ () these evaluations should consider cer-
tain factors listed In the House provisions.

23. The House bill, but-not the Senate
amendment, amends current law to specify
application Information _ for experl.ment.a.l
projects and teacher tralning.

The Senate recedes.

-24. The House bill amends current law to
permit 90% in FY 1988, 87% in FY 1089,
83% In FY 1890, and 80% in FY 1991
through FY 1993 for the Federal share of
expenditures to carry out a State plan.

The Senate amendment reduces the Fed-
eral ahare to 76% for each fiscal year begin-
ning {n 1989,

The House recedes with an amendment on
Federal matching: 90% in 1989, 85% In 1990,
80% in 1991, and 75% in 1992.

25. The House bill amends current law to
add an additional requirement that Federal
funds must supplement non-Federal funds,

. and cannot be used to supplant State and
local funds, whereas the Senate bill amends
the maintenance of effort provisions to re-
quire that states maintain not less than 80%
of current fiscal effort per student.

The Senate recedes with an amendment
measuring malntenance of effort in the
second preceding fiscal year. The Senate
also recedes In terms of requiring a 100 per-
cent maintenance of effort.

26. The House bill, but not the ate
amendment, requires the Secretary to
grants out of funds for national programs to
support activities which meet the speclial
needs of migrant farmworkers and immi-
grants.

The Senate recedes with an amendment
to include migrant programs as the first pri-
ority in funding.

27. The House bill, but not the Senate
amendment, requires the Secretary, out of
funds available for national programs, to
assist states in evaluating adult educstion
programs.

The 8enate recedes with an amendment
making a technical change and making eval-

include the joint study of Federal adult edu-
cation services in the studies section (Title
VI, Part C).

31. The House bill, but not the Senate
amendment, requires the Secretary to estab-
lish a national clearinghouse of - litcracy
services for adults, and to carry out research

programs on the special needs of individuals
in need of adult education, including thooe

) with learning disabilities,

.The Senate recedes with an amendment
requiring the national clearinghouse to be

funded by the Office of Educational Re--
" search and Improvement (OERI). . - ’

82. The House bill, but not the Senate
amendments, amends the authorization for
adult education for Indians to $8 million for .
FY 1988 and such sums as may be necessary
for each of fiscal years 1989 through 1993.:

The House recedes. :

33. The House bill extends the Nnt.lonnl
Advisory Council on Adult Education; the -
Senate amendment abolishes the Council.

The House recedes.

34. The Senate amendment, but not the

© House bill, deletes language in the state
plan with respect to bilingual education to -

conform with the reauthorization of bilin.
gual education under Title VII of this Act.

The House-recedes.
35. The‘:gnnte amendment, but not the

House bill, authorizes an additional pro-
gram to provide English Literacy Program
Grants to provide literacy instruction for
limited English proficient adults. The au-
thorization is $25 milllon for fiscal year
1988, $26.3 million for FY 1989, $27.6 mil-
lion for FY 1990, $29 millfon for FY 1961,
$30.5 milllon for FY 1992, and $32 million
for FY 1993.

The House recedes with an amendment
permitting 5% of the grant to be used for
state administration, technical assistance,
and training.

36. a. The S8enate amendment, but not the
House bill, amends the distribution formula
in the Stewart B. McKinney Homeless As-
sistance Act to require states to estimate the
number and the percent of homeless adults.

b. The Senate amendment further permits
the Secretary to make discretionary grants
to states for literacy instruction for the
homeless.

36. (a) The House recedes.

(b) The House recedes.

37. The Benate amendment, but not the
House bill, amends the Carl D. Perkins Vo-
cational Education Act to clarify that single ~

pregnant women including teenagers are ell-
gible for services under the displaced home-
maker setaside.

of the Natlonal Assessment for Educational
Progress to: report every two years on read-
ing and mathematics, every four years on
writing and science, and every six years on
history, geography, and civics. In addition,
the Benate amendment expands NAEP to
provide reports on a national, regional and
state basis, and enables the States to partici-
pate in the NAEP assessment on a volun-
tary basgis. The authorization is $12.5 million
for FY 1989, $18.54 for FY 1890, $17.2 for
FY 1991, and $19.6 for each of fiscal years
1992 and 1993.

. The House recedes. with an smendment
limiting the expansion of the National As-
sessment of Educational Progress (NAEP),
both in terms of subject areas and State
- representative sampling; placing the NAEP

+ = in the National Center for Educational Sta-

tistics, reporting to the Commissioner of
Educational Statistics; requiring a compre- .
hensive study by an independent group of
the 1890 and 1992 State representative dem-
onstration assessments; and strengthening
the independence of the National Assess-
.ment Governing Board.

The Commissioner is authorized to carry
out the National Assessment by grants, con-

-tracts, or cooperative sagreements with

qualified organizations or consortia thereof.
By this language, the conferees intend that
the Commissioner, with the advice of the
National Assessment Governing Board, may
have either s single grant, contract, or coop-
erative sgreement or any combination of
grants, contracts or cooperative agreements.

The expanded National Assessment shall
assesa the performance of students in read-
ing, mathematics, science, writing, history/
geography and other areas selected by the
Board. The conferees strongly urge that
other areas considered by the Board will in-
clude clvics and economics.

The expansion of the National Assess-
ment to collect state representative data, on
a voluntary basfs, is an outgrowth of cur-
rent NAEP practice which lets states obtain
such data if they pay the costs of collecting
it. The provisions {n the Hawkins-Stafford
Education Amendments will build on this
practice to determine whether an expanded
collection of state representative NAEP
date is feasible and desirable. The collection
of such I{nformation will allow participating
states to compare themselves to each other
and to national NAEP averages. In addition,
the data will let state officials monitor their
state’s progress on NAEP assessments over
time.

The conferees wish to emphasize that the
purpose of the expansion of NAEP Is to pro-



S 4356

vide pollcy makers with more and better
state level information about the education-
al performance of their school children so
that participating states might better meas-
ure the educational! performance of their
children. The goal i3 not to provide a score-
card by which to rank state educational sys-
tems. Data from this assessment Is not to be
used to compare, rank or evaluate local
schools or school districts.

The Independent evaluation of the state
representative data demonstrations is an im-
portant part of the changes authorized
here.

If results are adjusted to take contextual
factors into account, the effects of alterna-
tive adjustments should be tested. If unad-
justed results are presented for groups of
States classified in terms of contextual fac-
tors, alternative classifications should be as-
sessed.

The evaluation should also explore the
extent to which results are affected by deci-
sions about the test itself. For example, how
are the rankings of States altered if the
welght glven to various skills is changed and

tor, however, will not release secure items to
the public, in print or on tape.

(a) The Senate amendment, but not the
Hosue bill, changes the name, the member-
ship, and the responsibilities of the current
Assessment Policy Committee.

The House recedes with an amendment
changing the membership of the National
Assessment Governing Board to be more
representative of professional educators and
testing experts.

Each State choosing to participate in as-
sessments made on & State basis shall cover
the cost of coordinating such assessments
within the State, In addition to the cost of
administering assessments at the school
level. Such coordination will include techni-
cal assistance to local schools selected for
the State sample, securing cooperation of
schools, and scheduling tests at times con-
venlent for sample schools, as well as moni-
toring the sample selection following the
design and standards established for State
tests.

FUND POR THE IMPROVEMENT AND REFORM OF

SCHOOLS AND TEACHING

~what skills should be given pribrity? Aré tHe
rankings of some States affected by the
number of high-achleving students whose
scores are constrained by celling effects?

If possible, the evaluation should also
assess the extent to which results are.
shaped by differences in the closeness of the
match between the content of the test and
the curricula of the States.

The conferees intend the independent
evaluation of State representative State
demonstration assessments will, at & mini-
mum, agsess the extent to which differences .
among States in scores are meaningful and’
relinble, how well the States participating in.
the State representative sample do, in fact,
constitute a representative sample of the

States adequate to assess opportunities and

risks in a nation-wide: NAEP with state-by-
state comparisions. To do 80; the evaluation <
must assess the extent to which results aré.
affected by a variety of extraneous factors. :
This shall include-conzideration of the rep-
resentativeness— of participating- States fn-
terms of regional representation, ‘ethnic and -
racial composition, per capita income, cur-
ricula, and other variables: that Influence -
aggregate indicators of educational’achieve-
ment, such as-which students are excluded .
from testing (for example, handicapped stu- -
dentsorstudent.lwithum.lwdproﬂdmcyln N
English).

If results are adjusted to take contextual
factors Into account, the effects of alterna-
tive adjustments should be tested If unad-
Justed results are presented for groups of
States classified in terms of contextual fac-
tors, alternative classifications should be as-
sessed,

The report shall also assess National As-
sessment presentations including their ef-
fectiveness' In providing educators, policy
makers, and the general public with useable
information and in providing readily under-
- standable information to interpret the
strengths and weaknesses of National As-
sessment findings. The evaluator shall ans-
1yze whether National Assessment presents-
tions adequately present data in the context
of factors which affect educational achieve-
ment including per capita income, per pupil
expenditures, ethnic and racial composition
and level of urbanization.

The NAEP contractor shall provide the
evaluator, in a timely fashion, with the data
needed for carrying out the evaluation. For
example, data on the characteristics of non-
participation will also be provided to the
evaluator. The contractor shall also provide
the evaluator with information on secure
test items needed for analysis. The evalua-

2. The Senate amendment, but not the
House bil), authorizes & new Fund for the
Improvement and Reform of Schools and
Teaching. This authorization gives the Sec-
retary authority to make grants to SEAs,
LEAs, IHEs, and nonprofit organizations to
improve the performance of students and
teachers. Grants may not be less than
$5,000. nor more than $125,000. The Sensate
amendment further mandates the establish-
ment of a Board to. set priorities for award-
mgarmnmdtorevlew and evaluate these
grants. The.authorisation is $18 million for
FY 1689, $18:9 million for. FY 1990, $19.9
million: for FY 1991, $21 milllon for FY
19892, and $22. million for FY 1893...

The House.recedes with an amendment to
include. Pride: in Schools as.an activitiy au-
t.hori:wd under this part-and to add Family-

8chool . Partnerships. under- this part with
one-third: of the total authorization for this
. partreserved for this function.
OPTIONAL TESTS FOR ACADEMIC EXCELLENCE
3. The Senate amendment, but not the

"House bill, reserves. $2 million out of funds
made avallable for the National Assessment

of Edycational Progress - in each fiscal year
for the Optional Teat for Academic, Excel-
lence. The. Senate amendment authorizes
theBacretuy to approve or prepare compre-

- hensive tests.of academic excellence to iden-
t.ltyoubta.ndinzmmannlnt.heuthnade.
" Such tests shall be voluntary.

The House recedes with an amendment
suthorizing this activity under the Becre-
tary’s fund for innovation and removing the
reservation of $2 million from the National

"Assessment- of Educational Progress for

such purpose.
COMPREHENSIVE CHILD DEVELOPMENT PROGRAM

1. The Senate amendment, but not the
House bill, amends the Head Start Act to
add an additional authorization for Compre-
hensive Child Development Centers. The
Secretary of the Department of Health and
Human Services- is authorized to make
grants to eligible agencies to support
projects which encourage comprehensive
services for infants and young children from
low-income families. The authorization is
$25 million for each of the fiscal years 1989
through 1983.

The House recedes with an amendment
which makes.technical changes, strengthens
the evaluation provision, and requires for
two years a 4% Increase in appropriations
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The underlying premise of this section is
to demonstrate that educational failure of
extremely poor children can be prevented
by providing intensive supportive services to
the children and their families on an early.
continuous and comprehensive basis.

Therefore, it is the intent of the conferees
that projects funded in the first year be
given priority for funding in subsequent
years with an expected project life being
five years,

SPECIAL GRANT FOR EDUCATION AND TRAINING

FOR INDIVIDUALS WITH DISABILITIES

1. The Senate amendment, but not the
House bill, authorizes a $4 million grant for
fiscal year 1988 to the State of Utah for the
education and training of the disabled.

The House recedes with an amendment
broadening and clarifying the purpose of
the grant and removing a specific reference
to the State of Utah.

TITLE III—AUDIT, NATIONAL CENTER,
AND OTHER PROGRAMS

ENFORCEMENT UNDER THE GENERAL EDUCATION
PROVISIONS ACT

1. The House bill, but not the Senate

amendment, contains changes to the en-
forcement section of the General Education
Provisions Act.

The Senate recedes.

2. The House bill creates an Office of Ad-
ministrative Law Judges (ALJs) and would
formalize along the lines of the Administra-
tive Procedures Act the procedures to be
used in the conduct of hearings. Judges
ghall be chosen pursuant to the Administra- .
tive Procedure Act with special emphasis
placed on the candidates’ experience in
State and local educational agencies and
Tederal education laws.

The Senate recedes with a clarifying
amendment..

- 3. The House bill provides that the Equal
Access to Justice Act shall apply to the fees
and costs of the parties.

The Senate recedes.

The conferees intend that the provisions

_ of the Equal Access to Justice Act regarding

the awarding of attorney fees only.to all De-
partment proceedings, not just those before
the Office of Administrative Law Judges.

4. The House bill allows the judge to order
a party to produce information leading to
admissible evidence through the use of dep-
osition, interrogatories, and documents;

The Senate recedes with an amendment |
stipulating that the period for discovery
should be 90 days, unless the judge extends
the perlod..

8. The.House bill grants judges the power

6. The House bil! requires the Secretary to
establish a process for voluntary mediation
of disputes.

The Senate recedes with an amendment
giving the Secretary in a mediated dispute
the right to use the same criteria used by an
administrative law judge to determine meas-
ure of recovery, eg., proportionate harm to
an identifiable Federal interest; consider-
atlon of mitigating circumstances; and the
possibility of total “forgiveness” based on
such factors.

Purthermore, the amendment adds a pro-
vision referencing Rule 408 of the Federal
Rules of Evidence to be used during the pro-
ceedings. The provision bars as inadmissible
offers, conduct, and statements made In
compromise negotiations in the settlement
or potential settlement of disputes. Finally,
the amendment requires that, when media-
tion takes place before the Office of Admin.

for Head Btart over the previous year's ap- istrative Law Judges, it be limited to 120
propriations before thlsnew program can be days, with extensions being granted at the

funded.

medigtor’s discretion.



April 20, 1988

7. The House bill l‘equlres that the De-
ent’s preliminary departmental deci-
sion (PDD) establishes a prima facie case.
Failure by the recipient to maintain ade-
quate records constitutes a prima facie case.
The recipient has 3¢ days from receipt of
written notlce of the PDD to file a review
with the Office of Administrative Law
Judges. State recipients in State-adminis-
tered programs would be required to trans--
mit a copy of the PDD to any affected su-
brecipient within 10 days and to consult
with these subrecipients regarding the ap-
plication for ALJ review. The burden of
proof in proceedings before the ALJs would
continue to be on the receipient, The Secre-
tary would review the facts found by the
Jjudges on the basis of the substantial evi-
dence test. The Department would be
barred from taking a collection action pend-
ing the completion of judicial review.

The Senate recedes with an amendment
placing a 80-day limit on the period between
the preliminary departmental decision and
a hearing (when requested), with the possi-

__bility of_an_extension by the ALJ_for_ ‘'good._

cause” and requiring appeals from the
Office of the Administrative Law Judges be
filed with the Secretary within 30 days of
notice of the judge’s decision.

The confereees intend that the judge
shall readily grant an extension for good
cause including granting extensions to fa-
<llitate mediation and as justice would war-
rant..

Floally, the amendment requires the
Office of Admlnht.n.uve Law Judges to de-
termine a8  “expeditiously as possible”
whether to accept a case for review a3 meet-
ing a prima facle case; requires that discov-
ergbol.lmit.edtoDOdayn.butthazt.hejudse

extend the discovery period at the
ju.dfe s discretion; and requires that a peti-
t.lon for review of the degision of the Office
of Administrative Law Judges be filed with
" the Becretary within 30 days of notice of
the décision by the fudge.
- 8. The House bill requires that a decision
of the ALJs becomes final agency action,
and ripe for judicial review under section
458 of the Act, xixty days after the reciplent
receives written notice of the ALJ's decision,
.unless the Secretary elther modifies or sets
. aside the decixion (In ‘which case the decl-
sion becomes the final agency action when
the recipient receives written notice of the
Secretary’s action), or remands it to the
ALJs for further consideration. The Secre-
tary would be required to publish final
agency decisions in the Federal Reglister or
another appropriate publication.

The Senate recedes.

9. The House bill raises from $50,000 to
$200,000 the limit on the Secretary’s au-
thority to compromise a claim.

The Senate recedes with an amendment

_that no interest arising from a clalm shall
be charged during the administrative review
of the preliminary departmental decision.

10. The House bill requires that the De-
partment recover funds in an amount that
is proportionate to the extent of the hirm a
violation caused to an identifiable eral
interest. This section would identify a
humber of such Federal {nteresta. In addi-
tion, this section would identify certain
mitigating cricumstances which, if present,
would bar the recovery of funds. These miti-
gating circumstances exist (1) if the viola-
tion occurred as a result of reasonsable reli-
ance on incorrect Department guidance, (2)
if the violation occurred as a result of the

Department's faflure to reply within 90 days
to a written 8EA or LEA guidance request
certified as lawful by the chief legal officer
of the BEA, or (3) If the recipient actually
and reasonably relied on a judicial decree
issued to the receipient. In addition, the
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Secretary would be required to disseminate cease and desist orders under section 456.
responses to SEA guidance requests and pe- The proposed section 458 is substantially
riodically review written requests for guid- similar to the current section 455 of the Act.
ance to determine the need for new or sup- The Senate recedes.
Dlementary reguilations. 16. The House bill authorizes the Secre-
The Senate recedes with an amendment tary, whenever the Department recovers
making mitigating circumstances a factor to funds from a recipient because of a misuse
be considered by the ALJ in determining of funds, to return up to 75 percent of the
the measure of recovery rather than a com- recovered funds to the recipient. The pro-
plete bar to recovery. but allowing the ALJ posed section 459 is substantlally similar to
to determine that no Federal recovery I8 the current section 456 of the Act.

Justified because of the presence of mitigat-
ing circumstances; with an amendment re-
quiring that in order for the 90 day re-
sponse time to apply, the requesting entity
must- gend the written request by certified
letter, return confirmation of receipt re-
quested; with a clarifying amendment stat-
ing that proportionality of harm and mitl-
gating circumstances shall be the standard
for determining the amount of recovery by
all levels of review within the Department,
not just the Office of Administrative Law
Judges and the Office of the Secretary; and
with a technical amendment.

__“Written_guidance” is_intended to_mean__

written guidance issued at the Office of Di-
rector level or above, addressing a specitic
request from a local or State educational
agency regarding a policy, interpretation, or
Question pursuant to a Federal law, tmple-
menting regulations, or non-binding guid-
ance issued by the Secretary. It is not in-
tended to encompass telephone conversa-
tions, informal discussions at conferences,
informational handouts provided at meet-
ings with Department of Education staff, or
written communication below the Office of
Director level, unless such communication
meets the requirements of section 453
(bX2IXB).

The SBenate recedes.

17. The House bill defines the terms *‘re-
cipient” and ‘‘applicable program.”

The Senate recedes with a technical
amendment.

18. The House bill makes these amend-
ments effective 180 days after enactment.

The Senate recedes.

SINGLE STATE APPLICATION
19. Single Sta.ter Appucauon. Family
Impact.
The House bill, but not the Senate amend-
ment, adds to section 435 of the General

Education Proyvisions Act_a_requirement

that the SEA consider the impact on the
family of programs eont.a.lned in the single
State application.

The House recedes.

NATIONAL CEXTER FOR EDUCATION STATISTICS

20. The House bill, but not the Senate
amendment, amends B8ectlon 406 of the
General Education Provisions Act in several
gignificant respects making technical
changes and reauthorizring the Nationu
CmterforEducauonusumua.

The Senate recedes, . . .

n.TheﬂomebmrequimtmtheN&-
tional - Center. for Education Statistics be

11. The House bill provides that whenever headed by a Commiszioner appointed by the
theslg;rew'yhureasontobeumthntl m&ebymdwithmwvwamdeon-
reciplent of a grant or cooperative agree- Benate.
ment ia fafling to comply substantially with  The Senate recedes with an amendment
any applicable requirement of law, the Sec- stating that the director of the Center for
retary has the option to wlthhold further Education Statistics on the effective date of
payments under that program, seek a cease thhActmay\betheActm:Cnmmhtm
and desist order, enter into & compliance until June 21, 1991
agreement, to me any other action author-  The conferees intend that the director for
ized by law. the Center shall be the Acting Commission-

‘The Senate recedes. er until June 21, 1991 un.leas removed for

12, The House bill authorizes t.he Becre- cause.
tary to withhold funds from a reciptent that  The Senate also recedes with an un@nd
is fafling to comply substantially with an ment establishment an Associate Commis-
applicable requirement of Iaw, and also es- sioner for Date Collection and Dissemina-
tablishes tire procedures, including an op- tion. The conferees intend that the Assocl-
portunity for a hearing before the Office of ate Commissioners will be members of the
Administrative Law Judges, the Becretary Senlor Executive Service (SES) and will be
must follow to withhold funds. The pro- selected for their expertise in the relevant
posed section is substantially simfilar to cur- areas
rent law. The conferees are especially concerued

The Senate recedes, that the Associate Commissioner for Data

13. The House bill authorizes the Secre- Collection and Dissemination be an individ-
tary to Issue a complaint against a recipient ual knowledgeable about all levels of Ameri-
that is failing to comply substantially with can Education and be able to link educators
an applicable requirement of law, and also at the state, local and Institutional level, the
establishes the procedures, including an op- professional associations and groups repre-
portunity for a hearing before the Adminis- senting these individuals, and the National
trative Law Judges, the Secretary must Center for Education Statistics (NCES).
follow to withhold funds. The proposed sec- The conferees also intend that this associ-

tion 456 18 substantially aimilar to the cur-
rent section 453 of the Act.

The Senate recedes.

14. The House bill allows the Secretary to
suspend a withholding action pursuant to a
compliance agreement entered into by the

State or local educational agency with the

Federal government. The compliance agree-
ment I8 In effect for a specified period
unless the State or local falls to comply
with the agreement.

The Senate recedes.

15. The House bill provides for judicial
review in the appropriate United States
Court of Appesls of final agency action re-
garding recoveries under section 452, with-
holding under proposed section 4565, and

ate commissioner will take steps to increase

- and improve U.8. participation in interpa-

tional educational research and statistical
activities.

The conferees have highlighted a
$9,600,000 separate authorization for the
National Assessment for Educational
Progress (NAEP) for fiscal year 1989 and a
$2,000,000 authorization for the State co-op-
erative program for fiscal year 1889. The
conferees intend that for the subsequent
years, any Iincreases in NAEP funding.
NAEP will not be at the expense of other
programs and services within the Center's
purview,

22. The House bill appoints the Commis-
sioner of Education Statistics rather than
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the Assistant Secretary of Education as
non-voting president of the Advisory Coun-
cil on Education Statistics. .

The Senate recedes.

23. The House bill empowers the Commis-
sioners of Education Statistics to enter into
contracts or other financial arrangements to
carry out activities authorized under Sec-
tion 408.

The Senate recedes.

24. The House bill requires that the
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RURAL EDUCATIONAL OPPORTUNITIES

1. The Senate amendment, but not the
" House bill, authorizes a new Secretary’s
grant program, entitled the Rural Educa-
tional Opportunities Program, to establish
and operate 10 regional rural educational
asgistance centers. The authorization is $10
million for FY 1989, $10.5 for FY 1990, 8§11
milion for FY 1891, $12 million for FY
1992, and $13 million for FY 1893.

The House recedes with an amendment

Center conduct an annual national survey authorizing & minimum of 10 rural educa-
of dropout and retention rates as an educa- tion programs to be established by grant or
tion indicator and report such Information contract to institutions of higher education,
annually to Congress. private non-profit agencies and organiza-

The Senate recedes.’ tions, regional educational laboratories,

25. The House bill requires a national technical assistance centers established pur-
study of financial aid pursuant to the Suant to section 1437(d), public agencles,
Higher Education Act; a decennial analysis State education agencles, or combinations of
of the soclal and economic status of chil- Such agencles or institutions with a charge
dren in local school districts; and a national to pay particular attention to, and report

longitudinal study of elementary and sec-
ondary students’ educational progress, intel-
lectual development and economic prospert-
ty.

The Senate recedes with an amendment
ensuring postsecondary partic 3
study; keying the study into the longitudi.
nal study already underway; and adding a
provision for the voluntary collection of
public library data. |

26. The House bill requies that date gath-

ered for such studies shall be confidential .

and qha.ll not be individually identifiable as
used in reports required by this sectio
The Senate recedes. ’

on, problems related to districts with declin-
ing enrollments and ways in which districts
can combine management to provide effec-
tive programs.

The agreement will allow for combined

Heations-includingone-or-more-eligible~

entities, thus allowing for the participation
of consortia of institutions of higher educa-
tion and other combinations of agencies and
organizations. .
SECRETARY'S FUND FOR INNOVATION IN
. EDUCATION
1. The Senate amendment, but not the
House bill, establishes the Secretary’s Fund
for Innovation in Education. The authoriza-

27. The House bill establishes a National tion for this fund is $20 million for FY 1989,
Education Statistics System for the $21 million for FY 1990, $22 millfon for FY
of producing and maintaining, with-the co-- ‘1891, $23 milllon for-FY 1692, and $25 mil-
peration of the States, comparable and unt- lion for FY 1893. This Fund gives the Secre-
form educational information .and. dats .IATY, wt.yddw provide grants to. m:n"&
useful for policy-making at Federal, State, SEAs, THES other public agencies
mm1£ghcy il .o i..=-. - private nonprofit organizations under six
Thz:' School Idn;’pmmt Act of'1987 Data.

House bill, but not the Senate amend-
ment, provides that the study shall include. - the development and operation of educa-

.DeW programs )
. .(a) Materials for Use in Educational Tele-

data on the preformance of Chap . tional and radio materials, and
servedsmdent.: LS ,.m ! teacher and other school personnel training
‘The Senste recedes. e - In'the use of such programming.

) . The House recedes with an amendment to
FAMILY SCHOOL PARTNERSHIP = | consolidate two provisions into a single pro-
1. The Senate amendment, but .not the gram called Technology Education and to
House bill, authorizes & new Secretary’s dis- add an additional section for the optional
cretionary grant program, entitled the test for academic excellence, and to remove
Pamily-School Partnership Act, to provide the reservation of $2 million for optional
grants to LEAs for innovative family-school tests; and move part (B), Alternative Cur-
partnership activities. The authorization ts riculum Schools of Title III of “Title I” to
$10 million for FY 1989, $10.8 million for this part.
FY 1990, $11 million for FY 1991, $12.6 mil-  Alternative Curriculum Schools would
lion for FY 1992, and $14 milllon for FY strengthen the quality of education offered
1993. ) - throughout the local school as 8
The House recedes with an amendment to means of providing improving achievement
incorporate this program into the Fund for and attracting majority school children to
the Improvement and Reform of Schools the public achools. The new program would
and Teaching which is aithorized at $30 have an authorization of $35 million, but no
" million for fiscal year 1989 and at such sums- funding for this new program would be pro-
through 1993. The Family S8chool Partner.- Vided until the Magnet Schools program ap-
ship Program I3 to receive one-third of the bropriation reaches $165 million in any
$30 million authorization level for fiscal sé“ﬁ%lo l.y“-"’ The ﬁﬁ?‘g‘;‘ C“m"!‘:‘:‘um“ﬂ
ear 1989 and one-third sums Program . req
o of such sums ¢ high school districts with minority en-
rollments of 86% or higher are eligible to

PARENTAL CHOICE, apply; (2) require that any participating

1. The Senate amendment, but not the school receiving assistance must have a mi-

House bil], suthorizes & new Secretary’s dis- nority enrollment of at least 50% (3) require
cretionary grant program, entitled the Pa- the school district or consortia of local
rental Choice Open Enroliment Demonstra- school districts to demonstrate in its appli-
tion Program in Public Schools, to provide cation the extent to which the federal funds
demonstration grants to LEAs to develop will contribute to reducing raclal isolation
and implement an open enrollment program and achleving desegregation within the
among public schools in the district. The au- local educational agency or consortia there-
thorization is $15 million for FY 1989, $16 of; (4) include statutory language indicating
million for FY 1980, $17 million for FY that the award of these funds may not be
1991, $18 million for PY 1992, and $19 mil- used as evidence in any litigation or admin-

under this Fund.’
vision and Radio Programs.—Qrants for

lion for FY 1993.
The Senate recedes. -

istrative proceeding questioning whether or
not the school district(s) is desegregated. .
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As {llustrated by the requirement that the
application indicate how establishment of
an Alternative Curriculum School will pro-
mote integration throughout the district,
the conferces intend that the minority com-
position of the other public schools in the
local educational agency where the alterna-
tive curriculum school {8 established shall
not increase as a result of the establishment
of the “alternative curriculum school.”

(b) Programs for Computer-Based Instruc-
tion.—Grants for the acquisition and leasing
of computer software and hardware as well
as teacher training programs in computer
education.

The House recedes with an amendment of
$20 million for FY 1989 and such sums.

{(c) Programs for the Improvement of Com-
prehensive School Health Education.—The
House bill enables the Secretary to establish
an Office of Comprehensive 8chool Health.
The Senate amendment authorizes the Sec-
retary to fund projects which improve ele-
mentary and secondary school health edu-
cation, and requires that the Secretary fund
these projects through an Office of Compre-__

“hensive ‘School Health Education estab-

lished within the Department of Education.

(d) Telecommunication and Video In-
struction Program.—Qrants for programs
which use telecommunications and video re-
sources for school instruction.

The House recedes with the amendment -
described in (a).

(e) Youth Suicide Prevention Programs.—
The Secretary is authorized to make grants
to LEAs and private nonprofit organizations
to establish and operate youth suicide pre-

(f) Pride in Schools.—The Secretary is au-
thorized to make grants to schools to estab- '
lish and operate programs which involve
students {n the care of and responsibility for
the school. . ) : :

The House recedes with an amendment
moving Pride in S8chools to FIRST as a per-
missible use of funds. . N

TITLE V.

INDIAN EDUCATION

1. The House bill, but not the Senate
amendment, specifically recognizes and au-:
thorizes all B.LA. funded schools in exist-
ence or planned as of Jan. 1, 1887.

The House recedes. .

2. The House bill prohibits any designated.
action at any Bureau funded school, except-
upon formal request of the tribal council of-
a single tribe school or the tribal councils.
representing an aggregate of 80% or more of
the students in & multi-tribal school. ,v

The Senate amendment prohibits the:.
transfer of the operation or facilities of anyx,
Bureau funded achool (or school program)-
which 1s operated on April 1, 1887, unless;
approved by the tribal governing body. This:
is defined as the tribal governing body or.!
bodies representing at least 80% of the stu--;
dents. z

The House regedes with an amendment .
which incorporates the other negative ac-
tions In the list of actions prohibited by the -
Senate language. . o

3. The Senste amendment, but not the~
House bill, says that if the Secretary makes -
a request to Congress for legislation to over<:
ride the requirement for tribal approval, the..
Eecretary must comply with the study and .
notice requirement In the statute beforo!
making such request. .

The Senate recedes. The Conferees have
determined that the language in the current -
statute, coupled with the amendment..
makes clear that the Secretary may take no-
unilateral action, and that any recommen-.
dation to Congress for subsequent leglllk?_
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tion permitting a prohibited action would
need to be accompanied with the proper
study. .

4. The Senate amendment, but not the
House bill, states that no action may be

taken to close, consolidate, or substantially:

curtail & Bureau fundg¢d boarding school for
_ faillure to meet the dormitory criteria in any

fiscal year for which the Secretary has not
submitted the Bureau wide facilities report
and recommendations, as required by cur-
rent law. (Note—see note 10 on House provi-
ston)

The Senate recedes. See note 10.

5. Technical Difference.

The House recedes.

8. The House bill allows the Secretary Lo
close, consolidate or substantially curtall a

program in a school when required by faclil-
ties conditions which constitute an immedi-
ate hazard to health and safety without
regard to the statutory study and consulta-
tlon provisions. However, no action could be
taken untfl a reasonable period had been al-
lowed for the conduct of a health and safety

jon _by_an outside -entity-The entity”

would either be one chosen by the tribe(s)
involved or, if notice of the inspection is
provided to the tribe when the request is
made, by the Secretary. No action could be
taken If no threat was found by the outside
inspector. The section is a limitation on the
current statutory provision.

The Senate amendment states that when
the Secretary decides to close, consolidate
or substantially curtail a school or program
‘(as authorized by current law) and the clo-
sure is to be, in the Secretary’s estimate, for
longer than 1 year, the Secretary must send
to Congress, no less than 6 months after the
-action taken, & report on the reasons for the
action and the remedlnl act.!ons taken or

ph.nned.

“The House recedes with an amendment
‘tbat stipulstes that only hesith and safety -
ptncers shall make these determinations,
‘acéording to current guideliens which shall
be in ‘effect untll regulations are developed.
‘Reguiations should be developed by June
- 30,.1989, provided that if they are not pub-
!.bhed by this time, closures, consolidations

; op-curtallments would have to be followed
. ¥, outside evaluations, conducted pursuant
-to t.he House bill.

/%> The Senate amendment, but not the
bill, changes the term “Indian con-
contract schools” to ‘“contract
lchool:'——no substantive effect, but see
Title II, Part B. -

. The House recedes.

. 8.-The House blll directs the Assistant
Seaeuu—y to develop regulations for new
- schools and program expansions in Bureau
_operated schools and schools contracted
" Under P.L, §3-638, the Indian Self-Determi-
.batlon Act (Note—see note 65—this provi-
‘slon would not apply to schools with the
/8rants ‘proposed). The Secretary, through
regugitions, could not base a decision pri-

‘arlly on geographical proximity to public.

on, and would have to give eq
Welght to & number of factors.

. The Senate bl s, with a few techni
differences, similar to the House bill, except
for, five provisions—the Senate directs the
to prescribe the regulations; the
regulations on expansions would apply to all
Buresu funded schools (including those
Which use the proposed grants authority);
to provision {s made applicable specifically
brogram expansions which increase the
Amount of Bureau money received; the fac-
e to be considered are not required to be
¥en equal weight; and the success or fail-
\ﬂ‘e of the applicants (not just the Bureau

) Is to be considered.

‘Ithe House recedes with an amendment
Ing that all expansions or new achool
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starts would be evaluated and approved
under the same set of regualtions, and set-
ting out the factors to be included in those
regulations and the standards and policies
to be applied. With respect to the factor re-
Jating to the geographic and demographic
circumstances of the programs being consid-
ered, the Conferees especially direct the

Bureau to Interpret this provision so as to:

fulfill its trust responsibility to its Indian
student constitutes. An example of a geo-
graphic circumstance warranting special
consideration are climatic conditions or ter-
raln which render a group of students’
places of residence inaccessible for perlods
ol the year.
Fallure of current education

msake adequate provision for this would
merit apecial Bureau review and consider-
ation of the necessity to provide an educa-
tional alternative close to home. S8imilarly,
past Bureau attempts to define geographic
proximity of public or alternative education
in terms of time traveled or distance trav-

eled are speclfically rejected by the Confer-—

ees. Any consideration of the geographic
proximity must take into asccount the age of
the children, and distances and times as
messured at all times of the year and in all
types of weather. -

Finally, the Conferees wish to explain
that submission by the applicant of infor-
mation on the factors to be considered rela-
tive to the program for which the applica-
tion i3 filed shall constitute a sufficient ap-
plication. These are the factors which are
within the control or cognizance of the ap-
plicant. It would be patently unfair to rule
an application as insufficient due to an
omission of information which may be unat-
tainable by the applicant. The Bureau shall
be chiefly responsible for obtaining the rele-
vant information concerning existing pro-
grams, though the Conferees intend that
the applicant and all parties having knowl--
edge pertinent to the application will coop-
erate with the Secretary in this regard. Fall-
ure to do so would certainly be a factor in
the Secretary’s deliberations.

‘9, The Senate amendment, but not the®

House bil, stipulates the date for implemen-
tatlon of the expansions.

‘The House recedes.

10. The House bill, but not the Senate

amendment, stipulates that no negative

action may be taken against a schoo! in ex-
istence on January 1, 1887, for faiflure to
meet the dormitory criteria, and that before -
February 1, 1988, the Secretary should pro-
vide the required report to Congress on
compliance (similar to Senate provision—-see
note #4).

The Senate recedes with an amendment
that changes the date.

11. The House bill incorporates most of
the current regulations degling with Bureau
education programs (except for personnel
regulations) into the statute by reference
and restricts the Secretary’'s and Assistant
Secretary's authority to amend them.

The Senate amendment creates a process
for review of regulatory proposals by region-
al review panels which the Secretary would
have to follow before any regulatory action.
Certain members of the review panels,
which should not be subject to the Federal
Advisary Committee ~ Act, sre’ stipulated.
The Becretary may take emergency or tem-
porary action without review, provided that
as soon as practicable, input is sought. The
provisions of the Senate amendment would
not apply to any regulations or amendments
which were drafted and under formal review
pror to October 1, 1887.

The Senate recedes with an amendment
limiting the length of incorporation on all
of the regulations other than those dealing
with policy to June 30, 1989. The policy reg-
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ulatfons would be incorporated permanent-
ly. The Conferees intend that future regula-
tory actions comport with thé new provi-
sions regarding consultation. See note 37.

12. The Senate amendment, but not the
House bill, requires a 80 day comment
period for the Bureau Indian education reg-
ulations and states that no regulation may
become effective until 80 days after its pre-
liminary publication.. This provision shall
not apply to regulations published before
October 1, 1987, Also, applicability of any
Federal law restricting or limiting ermaploye
communications {s specifically walved, inso-
far as the communication relates to regula-
tory action involving Indian education,

‘The House recedes with an amendment
which requires that all regulations be pub-
lished for a 90 day nt period, end
published {n final fornk before becoming ef-
fective. The amendmeit defines the term

“regulation”.

13. The House bill and the Senste amend-

or the

CIollowing:

ment-are similar;,except-t
an additional weight for handicapped stu-
dents; an additional weight for full-time and
part-time gifted and talented students; the
statement that the supervisor and school
board of a school shall determine when a
lezs than 9 month program Is needed; and &
requirement for additional funding when
needed to allow s school to comply with
State standards which are In addition to
minimum standards needed to:r accredita-
tion.

The House recedes with an amendment

viaion subject to s deflnition to bedevelom
by a tribally controlled postsecondary insti-

- tution or group under snother provision of

thlsAntmdthelvaﬂubllltyotmnds. fur-
ther defines the- factor regarding State
standards and limits this factor to two
years, and required a General Accounting
Office study of the needs relative to a pre-
school handicapped factor. In conducting
this study, the Conferces direct the General
Accounting Office to work with, and consult
_with, tribes and tribal organtxations, as well
as the Bureau of Indisn Affairs and. the
Indian Health Service, to determine the
needs and the populations to be aerved, as
stipulated in the statute.

The Conferees intend that thwe factors
be the factors uged for these stodents in lieu
of the factors ordinarily used for the com-
putation of academic: welights, Other
weights, relating to boarding or special
needs or programs, would be cumulative.

14. The House bill amends the Indian Stu-
dent Equalization Formula to make the ad-
ministrative cost factor a part of the formu-
la.

The. Senate bill creates a new grant au-
thority for administrative cost payments,
which would be in lieu of any payments to
which contractors might otherwise be enti-
tled. The Senate also spells out specific uses
and purposes for the money.

.The House recedes.

15. The Senate amendent, but not the
House bill, stipulstes the sums received
under this provision will be in addition to
and shall not reduce other funds received
for the school program.’

The House recedes.

16. Senate amendent, but not the House
bill, stipulates that the cost rate shall be
used for all direct programs which share
common administrative cost functions, and
will be made applicable to al! others, at the
tribe’s option. (See Note 19.)

The House recedes with an amendment.
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17. The House bill sets the administrative
cost percentage for each school as 129% of
the total direct program funds of each con-
tractor (for education and shared/adminis-

" trative cost activities) times 50% of the aver-
age total direct program funds for all con-
tractors divided ty the sum of such direct
program funds of the contractor plus the
average of such direct programs funds for
all Bureau contractors. This figure would be
adjusted for the special cost factors for iso-
lation, multiple programs or multiple cost
accounting (see Note 27—the Senate has
simflar provisfons). The product (as ex-
pressed to two decimal places) in then used
in the Indian Student Equalization Formula
computations. Computations would be made
on preceding year's data (see Note 23) and
tl.hog9 formula would be implemented in FY

The Senate amendent makes the adminis-
trative cost percentage for each achool the
percentage determined by dividing the
direct cost base for a tribe or tribal organi-
ration (zee Note 23) by the minimum base
rate (see Note 25—initially 12%) plus [the
amount equal to the standard direct cost

“base (see-Note 26==initially-$600;000) multi-—ing the Secretary's-discretionto-alterit———

plied by the maximum base rate (see note
24—initially 50%)] by the sum of the direct
cost base of the tribe or tribal organization
for the FY, plus the standard direct cost

base. This amount would be adjusted for an-

isolation and a multiple program factor.
This amount (to the second decimal) would
be multiplied by the contractor’s direct cost
base to give a separate grant amount.

The House recedes with .an a.mend.ment

correcting an omission.

18. The Senate amendent, but not ‘the

House bill, states that the funds received -

pursuant to-this section shall not be consid-

ered for over- orunderrecoverycom?uw.

tions.

The House recedes. T

19. The House bill, butnottthenat.e
t, requires the Bureau, as lead

agency, to pay administrati

upon the formuls for all flow-through Edu-

ent programs contracted; re- .
rovisions

gardless of other p governing spe-
cific programs, provided that the Bureau
shall reduce the amount recetved by admin-

istrative cost payments actually. received .
under other programs and shall take such.

actions as may be be necessary to recoup
the funds from the other sources. The ad:
ministrative rate under this section shall be
applied to all Bureau programs contracted

deleting the provision making this percent- -

age applicable to any other tribal program
(other than those specified in this Act).

The Conferees intend that the Bureau in-
terpret this provision in the following
manner: the Secretary shall calculate the
amount of flow-through funds for each con-
tractor and grantee and pay to each, as part
of this administrative cost grant, an amount
equal to the percentage determined under
this provision multiplied by the flow-
through amount, regardiess of any limita-
tion on administrative costs contained in an-
other status. This amount shall be reduced,
or “offgset”, by the amount actually received
by a contractor or grantee from the flow-
through program for administrative costs.
The Secretary shall then seek to recoup,
from the Pederal agency having primary-ju-
risdiction over the flow-through program,
the difference between the amount paid
under this provision to support the flow-
through program and the amount of admin-
istrative costs actually reccived under the
program.

20. The Senate amendment, but not the
House bill, defines administrative cost. The

ve costs baged:
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provisions are similar to the House provi-
slons. (S8ee Note 34.)

The House recedes.

21. Both House bill and Senate amend-
ment define the Bureau elementary and sec-
ondary education functions, with only tech-
nical differences.

- The House recedes.

22. The Senate amendment, but not the
House bill, defines the term ‘‘tribal clemen-
tary and secondary education programs”.

The House recedes.

23. The Benate amendment, but not the
House bill, defincs the direct cost base of &
tribe or tribal organization. The figure
would be based upon data from the second
preceding fiscal year or on a projection.

The House recedes with an amendment
making technical corrections. .

24. The Senate amendment, but not the
House bill, defines the maximum base rate
allowable as either 50% or a figure to be ob-
tained by a study done by the Secretary (see
Note 28). The rate is to be published in the

Register.

The House recedes with an amendment

setting the maximum base rate and remov-

The' House recedec with an amendment
setting the minimum base rate and remov-
ing the Secretary’s discretion to alter it.

26. The Senate amendment, but not the
House bil}, defines “standard- direct cost
base” as $600,000 or an amount set by the
Secreu.rybuedupon studles (see Note 28),

isolation and multiple program ad-

- Justment factors. The definitions are simflar

terms. For the guidance of those who con-
duct this study, the Conferees cite the fact
that original drafts of the legislation includ-
ed the isolation factor and multiple program
adjustment. However, concerns about defi-
nition, need and administration led to their
deletion. Some of the problems which
plagued the Conference may become appar-
ent if the persons who undertake this por-
tion of the study study these provisions.

29. Both provisions require an annual
budget submission on the impact of the for-
mula—Technical Differences.

The House recedes.

30. The Senate amendment, but not the
House bill, authorizes such sums as may be
necessary for the administrative grants.

The House recedes with an amendment

. authorizing pro-rata reduction if funds are
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insufficient for full funding of these grants
at the mandated amounts.

31. The Senate amendment, but not the
House bill, has a provision stating that the
grants for administrative costs are In licu of
any other payment. It also states that
changes In funds received by schools due to
implementation of the formula shall be
phased in over a three year period and that
a tribe may elect not to be covered by this
provision for those three years.

The House recedes with an amendment
deleting the tribal option not to have this
section apply and making the dates of
phase-In consistent with the proposed date
of enactment.

32. The House bill, but not the Senate
amendment, reserves .133% of the funds ap-
propriated for the Indian Student Equaliza-
tion Formula for national school board
training, to be conducted a3 it was done in
1986. The agenda would be set by the school
boards through their regional or national
organizations. The House bill also contains
a reservation of funds for each school for
local school board training.

The Senste recedes.
33. The House bill, but not the Senate
amendment, authorizes each Bureau operat-
ed school to carry forward, at the election of

.the local school authority (with school

board approval), up to 15% of the funds for
each fiscal year beginning October 1, 1987 .
and after. -

. The Senate recedes.

34. Technical Difference—see note 20.

The House recedes.

35. Both the House blll and Senate
amendment contain similar provisions relat-:
ing to local procurement. The Senate
amendment requires that school board ap--

" proval be in advance and the House bill re-<

quires that purchases be from funds under
soc.- 1128 and states that the provision would.
be applicable for FY 1988 and after. T

The House recedes with an amendment®
clarifying the limit of this authority and de-:
leting the requirement that school boerd:
approval must be in advance. The Conferees:
intend that each school board determine!
the best method for reviewing the proposals'
and using the authority under this pars-’
gnph. T

36. The House bill, but not t.he Senate.
amendment, authorizes coordinated pro--
grams between local public schools and:
Buresu operated programa. Agreements’
would be negotiated between the tribe(s)”
and the public school and would have to be
implemented by the Bureau (to the extent

-funds under the Indian Student Equaltra:*

tion Fund are available). Certain a.ct.lvities‘
are specifically suthorized. b

The Senate recedes with an amcndment
which adds the Bureau school board as n,

. party to sny agreement and requires th

any agreement entered into provide a bene-"
fit for the Bureau school commemurate‘
with the burden assumed by the school
though this should not be strictly eq

in terms of equal expenditures or the ex-'
change of sirgilar services.

37. The House bill requireg that all acuom
under this Act be done in consultation with -
tribes and defines consultation as periodfc
and systematic meetings with tribes and or:”
ganizations, with Federal Register notice Of
meetings being required. A lst of topiﬂ
would be required In the notice and infor-;
mation on &1l upcoming administrative mat-'
ters would have to be provided (lncludlnl
the Budget), Other issues of interest could
be raised, including Issues in other
ments. Only those issues discussed in D\lbm
meeting would meet the consultation re-:
quirement of this section. Bureau o[ﬂd‘-"
would also mect on request.
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The Senate amendment requires that the students in comparable publi
Secretary consult with . Indian. tribes and certain adjustments. .
The House recedes with
policy” under the Act. The Secretary or a which requires the Secretary to either 1)
representative shall conduct semi-annual use the overseas pay schedules used by the
meetings with tribes and organizations on Department of Defense, or 2) negotlate with
matters relating to Indian education, with the exclusive collective bargaining agent of
Federal Register notice being required for the employes. Unless the 8ecretary chooses
the meetings. At the meetings, Information {0 negotiate within the allotted time, the
on all matters relating to Indian education Department of Defense pay schedules (with
which are being tonsidered for change in the given caveals) would be automatically
 the succeeding 6-months are to be discussed. effective. Changes would be: distributed
equally over a three-year “phase-in” period
and there are other administrative provi-
en uires gsjons relating to election by current -em-
Senate amendment also req meetings ployes and furloughs. The Conferees intend
that all decisions on furloughs be made lo-
cally, not dictated by any division or office
at a higher level.

The Conferees wish to make it clear that
this provision applies to setting wage rates.
The Bureau is to retain its administrative
practices which relate to promotions, the
setting of initial wages, and other iasues,
using merit, education, experience -and
length of services. The Conferees specifical-
ly intend that dormitory counselors, also re-
ferred to as home-living specialists, come

erthisprovision.——————

tribal organizations on the ‘‘development of

Other lIssues could be ralsed, including
fssues involving other Departments. The

with individual tribes on education issues af-
fecting them and requires that the Secre-
tary ‘‘invite active participation” in deci-
glons affecting the schools. Planning for
such meetings shall be cooperative and con-
sultative in nature. The Senate amendment
also Includes a provision relating to consula-
tion on the local level as to actions involving
local schools, to be taken in conjunction

of the statute (studles).
The Senate recedes with an amendment

setting out consultation as a process, to in-

—volveé 4 total ‘and open exchange of views,

‘between equals. The Secretary is required to
give effect to the views of interested parties,
unless a contrary decision is based upon in-
formation actually brought forward during

tion will be implemented -strictly. It is in-

sional Office. - . . -
. 38. The Senate amendment, but not the
House bill, allows walver of Indian prefer-
-ence for both the “applicant or employe”.
:,The House recedes. - ; ’

- T The Senate
~.:-38. The Senate amendment, but not the 1131 of the Act
House bill, amends the Bureau education quest of the local achool .board, .the Secre-
personnel provisions to make the contract tary shall grant the supervisor the suthor-
ity to provide one or more post differentials,
C (allowed under current law) unless the Sec-
cation. This provision would apply only to retary determines for-“clear and convincing
© 7 - reasons” (In writing) that the requested dif-
. ferential is not needed. A school board re-
40. The House and Senate. have similar quest shall be viewed as approved, unless
provisions requiring a study of personnel denied in 60 days. The Secretary or school
cosis. The Senate amendment stipulates supervigor’ls authorized to discontinue or
that public schools used for comparison reduce the differential at the beginning of a
shall be comparable in four respects and school year efther at the request of the
that the final report contain comparisons of school board or if (subject to the same limi-
on and length of work year and tations) @ finding is:-made that it Is no
work day, {n addition to the other, common longer necessary. A report similar to the
N . House bill provision is required by February
-The House recedes with an amendment 1 of each year.
setting the date for submission of the study. The House recedes. -
H 45. The Senate amendment, but not the
ouse bill, stipulates that the costs for the House bill, authorizes $15 million for 1989
. Rudy (other than personnel expenses) shall and each succeeding fiscal year for grants
for programs of early childhood education
2 t to serve children under 6, and their parents.
the Becretary to conduct such pther Grants would be made for a range of stipu-
lated activities and distributed to tribes of
more than 500 members based upon a for-
mula based on a tribal percentage of the na-
tional eligible Indian population under age
six. Grantees are to provide instruction in
ines the terms “Secretary” and tribal language, art and culture and grants
are to be coordinated -with other programs
and to have periodic assessments. Amounts
ouse bil] for administrative costs are to be provided
Buresys amends the rate provision of the from the funds authorized and
's education personnel section to re- under this section.
e to The House recedes with an
teachers of similar professional clarifying that the funds for these grants
tralning and experience serving comparable are to be used to coordinate resources pro-

system applicable to employees currently
.covered by Civil Service wage grade classifi-

- .current employees if they so elect.
. The House recedes.

requirements. :
41. The Senate amendment, but not the

come from the General Administrative ac-
count. The Senate amendment also author-

Personnel compensation and recruifment

studles as are desirable. - )
e House recedes. .

- 42. The House bill defines the term “edu-

Cational personnel”. Th -
t def e Senate amend

“Bureau”,
The House recedes.
343. The Senate amendment, but not the

: l?‘“é}'e that the salaries paid shall be compa-

c schools, with

an amendment

o and fdeas, and to be cond 1 a8 44.The‘l-vlgeu:ailimmte:thatemthﬁ
termines there is a disparity in compensa-
tion which affects the recruitment and re-
tention capabllity of-a school to an extent
the discussions, that there is a substantial meheretaserviry shmall ?,'ﬁbmﬂ},f boAssixtan "“pt_'
. reason for a contrary course of action. The proval) give the supervisor authority to use
Conferees intend that the requirement that the 25% differentlal currently found in stat-
the decision be based upon public Informa- e Any time there is a 5% disparity in com-
pensation (as determined by the studies—
cluded to foster an open and public discus-. see Note.40), the authority. for the differen-
sion, the basis for any true consultation. tia]l would be sutomatically. given to the
This would have to be reduced-to writing, Jocal school supervisor.: Each: year,.the As-:
upon receipt of a request from & Congres- gistant Secretary shall submit, as part of the
Budget submission, a report on all requests
for this authority and the determinations
on such requests, and all positions contract-
ed under such provisions, . . - -. -
amendment amends sectio
snd states that upon the re-

appropriated

vided under other programs or to “fill in the
gaps” in services provided or eligible popula-
tions served by the other programs. Such
services would not be subject to the same
limits on eligibility of the child or family, or
on services to be offered, found {n other pro-
grams. The specific activities would. be
spelled out during the application process.
The amendment also clarifies that a consor-
tium to tribes, which has an aggregate of
more than 500 eligible members, may qual-
ify. This will allow participation in the pro-
gram of tribes with fewer members.

46. The Senate amendment, but not the
House bill, includes deflinitions for “Bureau
funded school”, “Bureau school” and “con-
tract school”, which would be applicable to
all provisions of Title XI of P.L. 95-561.

The House recedes.

47. The Senate amendment, but not the
House bill, provides that in any fiscal year
in which a sequestration order (under the
Gramm-Rudman provisions) reduces the
funds under sectfpn 1128 of the statute
(Indian Student Egualization Formula) by
more than 5%, the Secretary would be au-
thorized to walve the provisions of section

—I121 pertaining to notice and study prior to

closure and consolidation and would be au-
thorized to use the funds otherwise used in
such closed or consolidated programs in
other Bureau funded schools.

The House recedes with an amendment
raising the trigger to a 7% sequestration and
clarifying that the reduction must be based
upon & 7% reduction in the previous year’s
funding level. This means that this provi-
slon may not go into effect if the current
Fiscal Year amount being reduced shows a
substantial increase from the prévious
years funding level. ) L

48. The Senate amendment, but not the
House bill, authorizes such sums as may be
necesgsary for grants to _establish tribal de-
partments of education, which shall, among
other duties, coordinate all education pro-
grams (Federal and other), and develop edu-
cation codes, standards and policles. No
terms other than those stipulated in the
statute could be placed on the grants. -

The House recedes with an amendment
setting out a priority to be given to applica-
tions containing certain factors. The Con-
ferees Iintend that the provision relating to
the administration of education contracts
by the Tribal department of education not
be interpreted as requiring a single contract
for elementary and secondary education
programs (funded under Title XI of P.L. 95-
561) or the administration of a tribally con-
trolled community college by the depart-
ment of education. As iz currently the case,
this decision remsains one totally within the
discretion of the tribal governing body. Spe-
cifically, the Conferees intended this provi-
sion to apply to Johnson-O'Malley and
Higher Education grants, where the tribe
contracts these programs, and other educa-
tion grants for which tribe may be eligible.

49. The Scnate amendment, but not the
House bill, directs the Secretary of Interior
to make a study of the distribution of funds
under the Johnson-O'Malley Act and report
to Congress on legislation which would
guarantee {ts most “‘effective and equitable
distribution”.

The Senate recedes.

50. The Senate amendment, but not the
House bill, amends the current statuiory
provisions on attendance areas to state that
when there are two or more Bureau funded
schools on a reservation, the relevant school
boards, at the direction of the tribal govern-
ing body, may establish the attendance
areas for the schools involved.

The House recedes.
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51. Technical Difference—The House and
3enate have different titles.

The House recedes,

52. The Senate amendment, but not the
House bill, contains a statement on:the use
>f funds and the need to submit an applica-
rion,

The House recedes.

53. Technical differences - drafting differ-
:nces between the House and Senate ver-
310N,

The House recedes,

54. The House bill combines operation and
maintenance funds into the single grant
where the school has requested and receives
them. The Senate amendment does not con-
tain the limitation.

The Senate recedes.

55. The Senate amendment, but hot the
House bil, stipulates that no more than one
grant under this program may bé made with
respect to any Indian tribe for each fiscal
year.

The House recedes with an amendment
clarifying that | ts are not limited to one
per tribe. The é%mmm the de-
cision to have a single grant for all school
prograns, separate grants for “stand-alone”
schools or a combination of these arrange-
ments be made in Tribal Council Chambera,
not on Capitol HilL .

§6. The House bill says that a multisite
grantee shall spend no less than 80% of the
funds generated by each site, or $400,000
(whichever is least) at the site which gener-
ates the funds. The Senate requires that.not
leasthmmuthetundssenentedbya
site be spent ansite.: - .

The Senate - tmedu-.ﬂ;hfa-chruyins.

House bill, includes & proviaion for the.
retarytotnm!ertottrlbeaschool.uthe
Secretary determines that the.school is eH-

60. Technical differences.

to the review of applications for expansion
within section 5104, see note 8.

62. Technical Differences—see note 57

“The House recedes/The Senate recedes.

63. Technical Differences (see notes 72 -
and 73)-The Senate amendment, but not
the House bill, also provides for the trunsfer -
of a school where requested.

The House recedes/The Senate recedes.

64. Technical Durerences (see notes 72
and 73).

The House recedes/The Senate recedes.
The Conferees wish to make plain that sub-
mission of the fnformation within the con-
trol of the applicant constitutes & suffictent
application, see comment under note 8.

65. The House and 8Senate have similar
provisions (see note 71). The Senate amend-
ment states that expansions of more than
two grades must wait a statutory period of
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time. (See also note 8 on Senate provisions
relating to new achool regulations.)

The House recedes/The S8enate recedes.

66. Technical Difference—see notes 72 and
73.

The House recedes.

67. The House bill, but not the Senate
amendment, requires that all applications
be filed at the Agency Office, Area Office,
or Office of the Director of Indian Educa-
tion .Programs, at that officer’s discretion
and that statutory timelines shall run from
date of receipt at the designated office.

The Senate recedes with an amendment
stipulating the officers to receive the appli-
cations, amendments to applications or re-
quired reports.

68. Technical differences.

The House recedes/The Senate recedes.

69. The House and Senate have similar
provisions, except: the Senate provision uses
the term “ensuring the credits received by
students”, while the House uses the term
“gshowing the credits réceived by students™;
the Senate conditions tribal accreditation
upon that accreditation “being accepted by

onal or_State ac-_

creditation agency”; The Senate uses the

term “impartial evaluator”, while the House
uses the term “outside evaluator”; and the
8enate uses the term “tribal governing
body”, while the House uses the term
“tribal authority”.

The House recedes/The Senate recedes,
making technical clarifications, requiring
that tribal standards be accepted by & gen-
erally recognired regional or State accredi-
tation agency, and requiring that the appl-
cable tribe(s) recelve the required reports
and notice of any sudit exceptions.

‘The Conferees wish to emphasize that the

. statute. la-worded to require the grantee to* oy, c0iion’ Anvigtance Act shall be spent for

" review or-spprove the reports. It has been
- just: this procees of review which: has been:
- - the “most [ntrustve- method used by the
Bureau for retaining effective control or ’

velo power over locally controlied achools. -
90: The House bill, but not the Senate

smendment, statés that the grants under:

this Act may not be terminated, modified,
snspendedou:reducedtor the convenience of

58)

‘The ‘8enate recedes. The theory of “ad-
ministrative convenience”, as a grounds for
termination, was first used by the Bureau in
1984 with respect to two contracts with the
Navajo' Conmunity College. The termina-

agency. (Also see note

. tions were challenged in the Interior Board

of Contract Appeals, which reversed the Bu-

reau’s terminations (IBCA Opinion Number )

position that “administrative convenience”

. is a proper ground for termination or modi-

fication. The Conferees specifically have
prohibited its. use, at least insofar as these
grants are concerned, and do not intend
that their actions signal any acceptance of
the theory with respect to any other grant,
contract or agreement.’

71. Technical differences—See note 65.

The 8Benate recedes.

- 72. Technical differences—see note 63.
-The House recedes/The Senate recedes.
The Conferees intend that the requirement
for tribal governing body approval apply to
all applications received, including those
submitted by any tribal organization.

T73. Technical difference—see note 83.

The House recedes.

74. The House and Senate have similar
provisions, with these exceptions: The
House specifically references transportation
as in the grant. The Senate contains lan-
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guage relieving schools with grants from all
statutory requirements pertaining to Chap-
ter I and Handicapped flow-through
moneys, while the House relleves schools
with grants from extra-legal requirements
imposed by the Bureau, and specifically re-
quires that the programs required by the
basic legislation be carried out.

The Senate recedes with an amendment
stipulating that while monies received from
the Bureau pursuant to setasides under
other Federal authorities are to be included
in the simple grant under this provision, an
amount no lesg than the amount received
under each separate authority must be
spent on programs specifically authorized
under that authority and specified in the
application(s) submitted by the school for
participation {n each program.

75. Technical difference—see note 77.

The House recedes.

78. Technical difference

The House recedes.

71. Technical difference—see note 75,

The House recedes.

_._78. The House provisions puts no time

limit on a current contractor’s right to elect
to have a grant, but states that it shall not .
start until 60 days after the election or Oc-
tober 1 of the FY following the FY in which
the election was made, whichever is later,
The 8Senate provision requires a contractor
to elect to be covered within 120 days of
date of enactment and to make the election
in such manner and at such time as the Sec-
retary shall prescribe.

The Senate recedes.

79. The Senate amendment, but not tha
House bill, provides that no funds provided
under the Indian Self-Determination and-

activities for which funds have been re-

* ceived under this Act. -
. The House recedes.

80. 'I‘heHouseblll.but.nottheSmate
amendment, states that regulations pre-
scribed under this Act shall not have the .
standing of & Federal statute for the pur-
poses of judicial review.

‘The Senate recedes.

81. The House and the Senate have simi-
lar provisions, except that the Senate in- .
cludes a definition of “Bureau’.

The House recedes, .

PART C—INDIAN EDUCATION ACT

82. The Senate amendment, but not the.
House bill, recodifies the parts of the Indian. -
Education Act, currently found in four stat- .
utes. With the noted exceptions below, the
provisions are substantively the same as are .
found in current law.

‘The House recedes.

83. The Senate amendment, but not the
House bill, includes a new definition—"eligi- .
ble Indian children”. :

The House recedes.

84. The Senate amendment, but not the
House bill, changes “by such State” to “of
such State™.

The House reocedes with an amendment
changing “of" to "by”, thus retaining cur-
rent law,

85. The Senate amendment, but not the ..
House bill, changes “average daily enroll-
ment” to “average daily attendance”.

The House recedes. )

86. The Senate amendment, but not the
House bill, changes “planning for and
taking other steps leading to the develop-.
ment of” to “planning and development”.

The House recedes.

87. The Senate amendment, but not the
House bill, deletes the term “‘spectal” from -
the phrase “special regulations”.

The House recedes.
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88. The 8Benate amendment, but not the
House bill, deletes the phrase “specially de-
signed to meet the special educational or
culturally related academic needs, or both”,
as It pertains to equipment.

The House recedes.

'89. The Benate ndment, but not the
House bill, changes “schools eligible for
funding under’ to *“schools recelving funds
under”,

The House recedes with an amendment
retaining current law.

80. The Senate amendment, but not the
House bill, deletes the phrase “(including
persons acting in loco parentis other than
school administrators or officlals)”. 8See
definitions, note 119.

The House recedes.

91. The Senate amendment, but not the
House bill, deletes the same phrase &8 in
note 90. See note 119.

The House recedes.

92. The Senate amendment, but not the
house bill, requires that each application in-
clude a form establishing the eligibility for
each Indian student counted.

—__The-House recedes.— — ———— ——

93. The Senate amendment sets out specif-
ic information to be requested on the form
establishing eligibility. The provisions are

the same as current law, except that the

Senate uses the term “child” instead of “ap-
plicant” and, with relation to tribal enroll-
ment numbers, “if applicable” instead-of
“where applicable”. -

.The House bill changes the current lan-
guage to state that the forms shall be used
only for collecting statistical information,
not for establishing eligibility.

. The House recedes. The Conferees specifi-
cally reference the comment at note 95. The
term “if applicable” has been changed to “if

readily avallable”. Other proofs or evidence

would be
dents., '
. .94: The 1
phrase “construed as or restricting
the applicable eligibility definition” to *‘con-
strued as affecting the definition”.

The House bfill adds the statement that
faflure to provide any information relating
to the form shall have no bearing on eligi-

equally acceptable for these stu-

The House recedes. . . :

95. The Senate amendment states that the
criteria for establishing eligibility for the
program shall be the same as those used in
the 1985-1986 academic year.

The House bill states that the determina-
tion of eligibility shall vest solely with the
local educational agency and the parent
committee. They shall establish local writ-
ten guidelines for proof and determinations
thall be based upon a parent committee
review of such evidence as the parent may
submit. A positive determination could be
reviewed by the local education agency and
overruled. The Secretary would not review.

The House recedes with an amendment
which accepts the S8enate’s provision on pro-
hibiting change, by regulation or practice,
in the proof of eligibility forms and d-
ards. These forms and standards to
remzin as they were in the 1985-1986 -
demic year. Specifically, the Conferees
intend that this language preclude.1) De-
partmental efforts to restrict or catalogue
the proofs of eligibility which may be ac-
Cepted, and 2) efforts to require a tribal en-
Tollment number or other numerical identi-
fier in the instances where a tribe has such
rolls. 8pecific language to this effect has
been Included. The House amendment also
Specifies that all audits are to based upon
the policies and practices established by, or
pursuant to instructions received from, the
Office of Indian Education programs. The
Conferees intend to preclude separate policy

Senate amendment changes the .
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or statutory interpretations being made by
the Office of the Inspector General or any
other Division. As a remedy to one such In-
stance, the amendment includes language
“forgiving” recent audit exceptions based
upon the submission of applications for
Indian Education Act, Part A, funds of
counts based on projected, tentative or in-
complete Form 506 eligibility forms. S8uch a
count, on a February submission, has a
sound basis in practice and practicability.-
Finally, the amendment specifically sets
into legislation the practice of a ‘“good-
faith” effort to comply with the eligibility
proof requirement. Such an effort, predicat-
ed upon & showing that a good faith effort
has been made to otbain the required infor-
mation, which is in the control of others, is
sufficient to qualify the student. It should
be noted that no time limit or requirement
for perlodic renewal is included or within
the intent of this provision. .

96. The Senate amendment, but not the
House bill, changes the maintenance of
effort provision to require 80% m.o.e., with
the provision for ratable reduction for
year-in"which m.6.€. falls below ! a
Secretarial waiver for "precipitous and un-
foreseen decline in the agency’s financial re-
sources”.

The House recedes with an amendment
duplicating the maintenance of effort provi-
sion in Chapter I of the Education Consoli-
dation and Improvement Act.

97. The Senate amendment, but not the
House bill, deletes the term “and stimulate
them” after assist.

The House recedes. S

98. The House bill, but not the Senate
amendment, adds a provision for a tribal di--
viston of education grants—to receive a 10%-
setaside of funds under this section. (see-
note 104) - - B [ TR

99. The House bill, but not the
amendment, adds s provision for grants to
consortia of tribes, local educational agen-
cles and institutions of higher education to
ingtitute programs to encourage Indian stu-
dents to go on to higher education and to
prevent drop-outs. . .

The Senate recedes. :

100. The Senate amendment, but not the
House bill, changes “or” to “‘and”.

The House recedes.

101. The Senate amendment, but not the
House bill, adds the term “adults” to
“Indian ¢ n'. . o

The House recedes. The Conferees, by
adding the term “adult”, do not intend to
alter the current activities drastically. Fval-
uations of programs providing services to el-
ementary and secondary programs and chil-
dren are still to receive priority consider-
ation. . : '

102. Technical Difference

‘The House recedes.

103. The Senate amendment, but not the
House bill, “make adequate provi-
sion for” to “provide for”.

The House recedes.

104. The Senate amendment deletes cur-
rent specific authorization for the regionsl
assistance centers and the limit that no
more than 15% of the funds for such cen-
ters could go to state educational agencies.

The House reserves 10% of the funds for
activities under subsection (c) to be spent
under (cX3).

The House recedes with an amendment
retaining the current suthorization for the
regional resource centers.

105. The Senate amendment extends the
current authorization of $2,000,000 per FY
through FY 19893,

The House authorizes such sums a8 may
be necessary for the same period.

The Senate recedes.
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106. The Senate amendment, but not the
House bill, adds the phrase “to be neces-
sary” to the Secretary’s determination of
the amount to be paid to an institution.

The House recedes. The Conferces direct
the Secretary to review current practices
with respect to determining eligibility for
Pellowships. The Department has, through
its application process, restricted the sccess
of non-reservation based and non-Federally

Indians to this program. The
definition for this activity is the same as for
the rest of the Act, and is inclusive, not ex-
clusive. Indian students, particularly those
who have been adopted, must not be placed
under impossible requirements or at a disad-

tage.
107. The Senate amendment, but not the
House bill, adds a requirement that the Sec-
retary provide notice no less than 46 days

before the comm: ent of an academic
term of the assistan be provided.
The House recedes.

108. The Benate amendment, but not
House bill, adds a new program for the es-
ent of two centers for gifted and
talented students at Sinte Gleska College
and Navajo Community College. Grants
would be made to these entities and the
American Indian Higher Education Consor-
tium for the design of demonstration
projects for a number of purposes. Sub-
grants could be made with the Children’s
Television Workshop. Grantees - would be
encouraged to work cooperatively as a ns-
tional network. $3,000,000 per FY is author-
_ized through 1993. P
The House recedes with an amendment
deleting the specifically named achools'and
substituting as eligible to ‘compete all fully
accredited “tribally, controlled : community
colleges which are eligible to receive funds

" ubder P.L, $5-471. Two such’grants are to be .

made, . PRI e e S e e et

‘The ‘smendment also contains” provistons
-from Part D_of Title VIII of the House
passed bill H.R. 5, the Model Schools Act.
Drafted and sponsored by Mr. Richardson
of New Mexico, these provisions direct the
.Becretary, In consultation with the Secre-
tary of .the Interior, to designate 5 schools
nationwide for the development of -pro-
grams for gifted and talented students and
curricula . and teacher training materials.
Specific activities are set forth, as are re-
quirements for coordination with the tribal-
1y controlled community colleges designated
by these sections. The Conferees intend
that the colleges supply research and tech-
nical assistance to the field in general and
the model schools in particular, that the
model schools, in cooperation with the col-
leges, define needs and develop program,
and that the colleges evaluate the programs
and aid in their dissemination.

Pinally the amendment stipulates that
the first activity to be funded under this
provision should be the development of the
definition to be used in implementing the
new Indian Student Equalization Formula
factor for gifted and talented students in-
cluded in section 5107 this Act. The report
on this grant is to be directly submitted to
the Secretaries of Education and Interior
and to the Congress. .-

109. Technical difference.

The House recedes.

110. The Senate amendment, but not the
House bill, deletes general statement of ac-
tivities allowed.

The House recedes.

111. The Senate amendment, but not the
House bill, changes the term “promulgated”
to “prescribed”, with reference to regula-
tions.

The House recedes.
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112. The Senate amendment authorizes but deletes the phrase “except that such the policy and direct the management of

such sums as may be necessary for 1989 and
the 4 succeeding Fiscal Years.

The House bill authorizes $8 million for
FY 1988 and such sums as may be necessary
through FY 1993,

The House recedes.

113. The Senate amendment, but not the
House bill, establishes an Office of Indian
Education reporting directly to the Secre-
tary of Education.

The House recedes with an amendment
stipulating that the Director is to report di-
rectly to the Assistant Secrctary for Ele-
mentary and Secondary Education giving
new authorities and responsibilities to the
Director for the Office of Indian Education,
placing him at'the forefront of the Depart-
ment's efforts for Indian education. The
Conferees are disturbed with reports of em-
ployes being given duties and tasks unrelat-
ed to their functions within the Office, with
the refusal of needed overtime for work on
Indian Education matters (particularly
when overtime is abundantly available for
other matters) and with reports leading to a

genersl—ophrdon thatthe-Department-has--

not shown proper interest in, or for, this
program. More drastic action was contem-
plated, but rejected, for now. However, the
Conferees are committed to monlt.orlng this
situation closely.

The amendment also retains current law
relating to the role of the National Advisory
Council on Indian - Education in choosing
the Director.

. 114. The S8enate amendment, but not the
House bill, establishes Indian preference in
the Office of Indian Education.

The House recedes with an amendment
sti] that all professional staff within
the Office of ;Indlan Education must have
experience in Indian education programs.
The definition of “Indian” to be used for
this provision is the same as the one for all
other purposes of this Act, found at section
5351(4). The. amendment: also. creates an
Indian preference for all personnel actions
within the Office, to be administered in the
same fazhion as “veterans’ preference” laws
are administered. The Conferees also direct
the Secretary. to ‘develop career goals and
training ‘opportunities for these and other
qualified Indian employes.

As a first step to foster Indian preference,
the amendent also inchides a provision to
give. current non-Indian employes of the
Office a ‘one-time preference in moving to
other positions within the Department for
which they are qualified. S8uch a move must
be voluntary. The Conferees intend that
this provision be administered in concert
and at the same time as the other provisions
in this section.

115. The Senate amendment, but not the
House bill, deletes ‘“Alaskan Natives” from
specific eligibility to sit on the N.A.C.LE..
The Conferees note that the definition of
Indian for the program includes Alaskan
‘Natives.

- The House recedes. The Conferees do not
intend that this be interpreted as a change
from current policy or practice.

116. The Senate amendment, but not the
House bill, includes an authorization for the
administrative provisions.

The House recedes.

117. The Senate amendment, but not the
House bill, includes & number of new defini-
tions for the program, including:

(1) adult—similar to that in the Adult
Education Act—sec. 303;

(2) adult education—similar to that in the
Adult Education Act, however, adds caveat
that program is for adults “who are not en-
rolled in secondary school’;

(3) free public education—simlilar to the:

provision for the ES.E.A. and the E.C.I.A,,

term does not include any education provid-
ed beyond grade 12";

(4) local educational agency; and

(5) Secretary.

The House recedes.

117(a). The Senate amendment, but not
the House bill, amends the definition of
Indian to delete the phrase “which regula-
tions shall further define the term ‘Indian’
from the Secretary’s rulemaking authority.

The House recedes.

118. The Senate amendment, but not the
House bill, includes in the term local educa-
tional agency schools operated by the
Bureau of Indian Affairs.

The House recedes with an amendment
stipulating that existing programs receiving
Title IV grants will be held harmless at the
Fiscal Year 1988 per student formula grant
amount plus an inflation factor of 2%. All
other monies appropriated above that
amount will be used to bring the Bureau of
Indian Affairs schools into the formula pro-

the school.

The House recedes.

125. The House biil but not the Senate
amendment, sets out the general powers of -
the Board.

The House recedes.

126. The House bill, but not the Senate
amendment, establishes the position of Su-
perintendent of the School, who shall carry
out the policies and funciions of the School
and have authority over personnel and ac-
tivities. Compensation Is set at that of a
GS-15.

The House recedes.

127. The House bill, but not the Senate
amendment, sets out that staff of the school
would be exempt from Civil Service and sets
out rules for establishment of a personnel
system including compensation, leave, reso-
lution of disputes and disciplinary issues
and changeover to the new system, .

The House recedes.

128. The House bill, but not the Senate

gram. Once appropriations are sufficient to amendment, sets out the functions of the

bring all programs_to_the_same_level,_this__school which include: basic instruction, pro-
hold harmless will no longer apply and all grams for gifted and talented and students
eligible grantees will be treated the same. with special needs, college preparation and
The Conferees are in full agreement on the programs which culminate in the comple-
equity of including B.LA. operated achools tion of the program of studies for elementa-

in the Title IV program and agree to work
with their réspective Appropriations Com-
mittees to see that the necessary funding is
made available in Fiscal Year 1889. The
Conferees emphasize that students attend-
ing BIA schools should recelve the same
services that are now available to Indian
students in public and contract schools and
that- this hold harmless was deemed neces-
sary only because the program has received
significant reductions in the last decade. A
further reduction in program dollars of 8 or
9 percent would likely cause some programs
to cease operating.-

119. The Senate amendment, but. not the
House bill, includes a cavest that the term

“parent"mc.ludest.hosewunglnloeopar

entis (see notes 90 and 81).

The House recedes. - :

120. The Senate amendment, but not the
House bill, repeals the current provisions of
the Indian Education Act of 1972. :

The House recedes,

PART D——l(ATI'VI AMERICAN BCHOOLB

121. The House bill, but not the Senate
amendment, establishes a Native American
School Act. .

The House reoedes. The essence of this
provision, authored by Mr. Richardson of
New Mexico, has been moved under the
Indian Education Act.

122. The House bill, but not the Senate
amendment, includes definitions for the
Act.

The House recedes.

123. The House bill but not the Sena.t-e
amendment, authorizes the Secretary of the
Interior to consult with Indian tribes con-
cerning the establishment or recognition of
five Native American Indian schools. Tribes
may petition for the creation of such
schools and schools currently funded by the
Bureau of Indian Affairs may be recognized.
Each school so recognized will be estab-
lished as a separate Federal corporation and
organized according to the requirements of
this Act.

The House recedes.

124. The House bill, but not the Senate
amendment, requires that each Native
American Indian S8chool have a Board of Di-
rectors composed according to the Act. The
Act also contains provisions governing the

ry and secondary schools. .

The House recedes. .

129. The House bill, but not. the Senate
amendment, establishes Indian preference
in hiring, employment, a.nd contracts,
grants and fellowships. R

‘The House recedes. :

130. TheHomebﬁl.but.nott.heBenm
amendment, sets forth. the nonproﬂt and
nonpolluullta.tmotnwht-chool.

'The House recedes.

131, The House blll. but. not t.he Senn.te-
amendment, enumerates statutes which
shall have specific applicability to the ac--
tivities of the school and states that all Fed-
eral criminal 1aws on larceny, embemlement
and conversion of property shn.n lpply

‘The House recedes. :

132. The House bill, but not thesena.te
amendment, sets out requirements- for the:
establishment of an endowment prozrun
fora school under this Act.

The House recedes.

-133. The House bill, but not the Bem.te
amendment, suthorizes the Sscretary -to
provide funds for these schools tn accord-
ance with current applicable statute  and
other Federal programs, states that such
schools are eligible for funding under the
Indian Education Act and suthorizes the
Secretary to expend such’ sums s may be

necessary to ensure the “orderly establish-
ment” of such schools.

The House recedes.

PART I—HAi'IVI HAWAITIAN PROGRAMS

134. The House and Senate bill have simi-
lar provisions. However, the House includes
specific mention of “learning disabled, edu-
cably retarded . . . and other such students™
(in addition to the term “handicapped”).

The Senate recedes.

135. Technical difference—the Senate
throughout refers to “Act”, the House
refers to “title”—difference in drafting.

The Senate recedes.

136. The Senate amendment, but not the
House bill, adds “implementation of faculty
development programs for the improvement
and matriculation of Native Hawailan Stu-
dents” to the activities authorized under the
demonstration grant program.

The House recedes.

137. The Senate amendment directs the

appointment of the Board, terms, compen- Secretary of Education to establish a Native
sation, officers, meetings, and other admin- Hawallan Gifted and Talented Center at the
istrative matters. The Board is to formulate University of Hawaii at Hilo, specifically



April 20, 1988

references the Unlversilty of Hawall at Hllo
and the Kamehameha Schools/Bernice

Pauahi Bishop Estate as an eligible contrac- -
tor for demonstration program contracts-

and states that contractors may subcontract
with the Chi]dren'sJTelevision Workshop. It
also includes the rieeds of the famlilies of
qifted and talented &s to be addressed.

The House bill directs the Secretary to
make contracts with the State of Hawali, in-
cluding its junior or community colleges, for
such actlvities.

The House recedes with an amendment
stating that the initial grant or contract
shall, subject to appropriations and satisfac-
tory performance, be for a term of three
years and shall be made to the University of
Hawaii at Hilo, with subsequent grants or
contracts being to a four year, fully accred-
{ted public institution of higher education.

138. The Senate amendment directs dem-
onstration projects be made “with attention
to the emotional and psychosocial needs” of
gifted and talented students and their fami-
lies.

The. House. bill gives & prlority._to-early "y ig"Ty\c gente wntendment; bt mot the —Perience-in- Indian-education programs, not -

“identification of such students.

The House recedes with a clarifying
amendment. The Conferees wish to explain
the use of the term “psychosocial”, Gifted
and talented children may respond to envi-
ronmental situations in & way that ts differ-
ent from other children, which can create

" psychological problems on the part of the
gifted and talented child. Problems of this
nature can prevent a child from reaching
his or her potential if they are not recog-
nized and treated.

139. The Senate amendment, but not the
House bill, adds “psychosocial and ‘develop-
mental activities” to authorized activities,
and specifically mentions “including, but
not limited to” demonatrating and exploring
the use of the Natlve*Hawalian language
and exposure to Native Hawa.lia.n cultural
conditions”. -

The House recedes. Bee note 138,

140. The Senate amendment, but not the
House bill, authortzes leadership programs
to replicate successful programs t.o “other
Natlve American peoples”. .

The House recedes. - .

_ 141. The Senate a.mwdment.. but not the
House bill, includes families.

The House recedes with an a.mendment.

See note 138.

142. The Senate amendment, but not the -Jann

House bill, directs the Secretary to facilitate
the establishment of a natfonal network of
Native Hawalian Gifted and Talented Cen-
ters, whose information will be readily avail-
;::Ie for the educational community at

rge.

The House recedes.

143. The House bill, but not the Senate
amendment, limits administrative costs to
;}Ot.:d. more than 10% of the funds appropri-

The Senate recedes with an amendment -

deleting the term "10 percent” and gubsti-. -
tuting in lieu thereof ‘7 percent”.
144, Similar provisions—differen} lan-

guage for handlcaps.

The Senate recedes.

145. Similar provisions; The Senate
amendment requires that activities be con-
slstent with Part B of the Education of the
Handicapped Act and that activitles “hold
reasonable promise of improving the provi-
sion of special education and related serv-
lces™, while the House bill uses the phrases

hold reasonable promise of making sub-
stantial progress toward meeting the educa-
tional needs”, Different definitions for
handicapped,

The House recedes.
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TRIBAL COLLEGES AND MISCELLANEOUS
PROVISIONS

146. The Benate smendment, but not the
House bill, amends the Navajo Community
College Act to specifically list the expenses
to be included in the annual computation by
the Secretary of the amount authorized to
be paid by the Federal government to the
Navajo Community College for programs.

The House recedes.

147. The 8enate amendment, but_not the
House bill, amends the Tribally Controlled
Community Colleges Act of 1978 and the
Navajo Community College Act to require
the Secretary to use the method of fund dis-
bursement used in FY 1887 in making pay-
ments to those schools, and states that In-
terest earned on such funds shall be the
property of the College and shall not be
earned on such funds shall be the property
of the College and shall not be taken into
account when determining any Federal pay-
ments of eligibility.

The House recedes with an amendment
prohibitlnz the accumulation of the funds

House biH, specifically amends the Navajo
Community Colleges Act to provide author-
ity for funding operations and maintenance
costs, cogts for major capital improvements
and for other purposes. Also exempts any
interest earned on any Federal payments
from any computstions -of eligibility or
amount to which the achool is entitled
under any Federal program. thd.s must be
invested in Federal bonds.

This note is repetitious and a m]stake.

149. The Senate amendment, but not the
House bill, amends the Navajo Community
College Act and the Tribally . Controlled
Community Colleges Act to allow funds paid
to a school under these Acts to be used as
_matching funds for other Pedenl programa.

‘The House recedes. -

150. The Senate amendment, but ‘not the

House bill, iimits the ability of the Secre-

tary to remove from the general assistance
rolls any student:at a tribally. controlled
" community- college or other Institution of
higher education. Limits the funds which
canbeoomkdﬁu;edlnoomputauon of general

The House recedes with an amendment al- -
lowing Adult Vocational Education funds to .

be used fqr matching purposes, in the same
to the same extent, as funds
under the Tribally Controlled Community
Colleges Act. .
151. 'The Senate amendment, but not the
House bill, authorizes. the BSecretary to
permit the use of Federal faciliteis, land and

equipment by tribal, student and other non-
Federal

organizations, to the extent it does
not interfere with their purpose. User fees
may be charged and credited to the appro-
priations or fund from which any expenses
incurred were pald. This authority is {n ad-
dition to any other authority.
The House recedes with an amendment.
152. The SBenate amendment, but not the
House bill, includes Congressional findings
supporting a White House Conference on
Indian Education.

The House recedes.

153. The Senate amendment, but not the
House bill, directs the President to call a
Conference no earlier than Sept. 1, 1889 and
no later than Sept. 30, 1891, The purpose of
the Conference i{s to consider the feasibility
of establishing an independent Board of
Indian Education and to make other recom-
mendations for the improvement of Indla.n
education programs. -

The House recedes. )

154. The Senate amendment. but not the
House bill, sets out the composition of rep-
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resentatives for the Conference, including
tribal, B.I.A., education, and other repre-
sentatives with special expertise. The Presi-
dent, the Speaker and the President pro-
tem shall each choose % of the participants.
% shall be currently active educators from
Indian reservations, % educators from
urban areas with large Indian populations,
% Federal and tribal officials, and % Indians
(including non-recognized Tribes).

The House recedes.

155. The Senate amendment, but not the
House bill, includes administrative provi-
sfons for the Conference, including the as-
signment of personnel, establishment of a
Task Force to coordinate the Conference,
choice of a Task Force Director and the pro-
vision of Federal cooperation and coordina-
tion for support. The activities of the Task
Force are listed, including the provision of
grants to States and tribes to allow them to
prepare for, and prNde for the preparation
of, such materials a¥ may be necessary.

The House recedes with an amendment
clarifying that the appointees must have ex-

just issues, and stipulating that at least one
person appointed by the Secretary of the in-
terior must be experienced in dealing with
the Congress and tribes and outside organi-
zations. This is to facilitate exchanges be-
tween all parties interested in this Confer-
ence and recognizes the specialized knowl-
edge needed for this task. It is also strongly
recommended that the Secretaries choose
people who have worked with personnel and
programs within the other Department.
. 158. The Senate amendment, but not the
House bill, contains provisions on the report
and the recommendations of the Confer-
ence, to be submitted to the President, and
then transmitted, along with Presidential
comment, to Congress.

The House recedes.

157. The Senate amendment, but not the
House bill, establishes an Advisory Board to
assist and advise the Task Force on the con- .
ference, The makeup of the Advisory Board
is set, with the input of the Indian commu-
nity and the control of the President, the
Speaker and the President pro-tem. Other
administrative provisions relating to com-
pensation are set out.

The House recedes.

158. The Senate amendment, but not the
House bill, authorizes the Task Force to
accept gifts for immediate disbursement in
support of the conference.

The House recedes.

1568. The Senate amendment, but not the
House bil], authorizes such sums as may be
necessary for the conference for FYs 1988,
1989 and 1990.

The House recedes.

TITLE VI—-GENERAL PROVISIONS

The conferees have agreed to create a sep-
arate section In the Hawkins-Stafford Etle-
mentary and Secondary 8chool Improve-
ment Amendments of 1888 which highlights
the numerous research and evaluation stud-
ies requested by Congress. The intent is to
clearly signal to the professional research
and evaluation community that Congress
considers the contribution of research as
critical not only during the reauthorization
proceedings but also throughout the period
during which the legislation Is in effect.

Policy decisions by -the Congress depend
upon the latest scientifically derived data
together with a thorough understanding of
research and evaluation findings. The con-
ferees want to emphasize that they intend
to take a more active oversight role and to
work with the Department of Education in
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studies.

Federal requirements for research, studies
and reports are generally included; require-
ments for similar activities at the State and
local level, except when they are to result in
8 Federal report, have been excluded. Re-
quirements for pilot or demonstration
projects, evaluations, and development or
dissemination actlvities have been excluded,
except when they are to result in a Federal
report. The National Assessment of Educa-
tional Progress requirement for the assess-
ment of student performance in specific
subject areas, as revised by the Senate, has
been excluded because the program intent
appears to be similar to current law; other
House and Senate provisions for the Nation-
al Assessment have been included.

Effective Schools Study: The conferees
have agrees that the data collection for this
study should include, but not be limited to
the following guidelines:

L Characteristics of students in effective
schools programs:

(1) Bex.

(2) Race/ethnicity.
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monitoring these research and evaluation’

tional and longitudinal information). Such
scores should be provided by race/ethnicity,
socioeconomic status, and special program
status (e.g., Chapter 1):

(I) Standardized norm-referenced tests
(tests which allow comparison of local
school achievement scores to the national
norm at various grade levels)., Students
should be traced for a minimum of two
years.

(if) Standardized criterion-referenced tests

(tests which all the youth are expected to

pass).

(b) College entrance examinations results,
such as for the Scholastic Aptitude Test and
American College Testing.

(c) Student promotion/retention.

(d) Percent of youth going to college:

(1) 4-year schools.

(i1) 2-year schools.

(e) School completion rates.

(f) 8chool dropout rates at various grades.

(g) Return rates of dropouts.

Items (b) through (g) should be separately
reported by race/ethnicity.

GENFRAL PROVISIONS

(3) Age.
(4) Limited English speaking.
(5) Receiving services for limited English

speaking.

(6) Public assistance, as measured by re-
ceipt of a free or reduced lunch program.

(1) Enrollment In Chapter 1 program.

(8) Receiving special education services
for the handicapped (P.L. 94-142)., -

Most of these data elements are customar-

fly colle¢ted by the schools and therefore

should not represent an appreciable burden.
- IL School characteristics: . -
. (1).Staff numbers. (protemiom]jwppott
o A2) Teacherchu'wterlsucs:
(a)Bexs Y
(b)y Rl.ce/ethnlcit.y T r

(f) Teacher t.urnbver : )

(3) Expenditures on staff development.

(4) Student/Teacher ratio. -

(5) St.udent turnover (average em'oIIment
length). .

- (8) Expenditures per pupil.

(7) Existence of school bnprovement. pro-
grams In addition to effective schools pro-
grams, eg., State mandated cwrriculum
changes, mentor teacher programs, remedial

programs. . . ) )
(8) Existence of gifted and talented pro-

gramas. .

8Schools generally have such data, al-
though some may not have analysed them.
All the items are desirable, but if a few are
too costly or difficult to obtain they ahould
aot be required by the Secretary of Educa-

on.

II1. Program description:

(1) Program oblectives.

(2) Amount of funding.

(3) Activities.

(4) Major problems encountered.

(5) Length of program period.

(6) Evaluation measures.

IV. Program outcomes:;

(1) Intermedlate outcomes (school climate
measures):

(a) Hours of instruction.

(b) Tardiness.

(c) Student absenteeiam/attendance.

(d) Teacher absenteelsm/attendance.

(e) Number of suspensions.

(1) Parent satisfaction.

(g) Staff satisfaction.

(h) Student satisfaction.

(2) Student achievement outcomes.

(a) Test scores on at least reading and
mathematics at given grade levels and for
individual students over time (i.e., cross-sec-

1.-The House bill-differs from the Sehite
amendment in that it indicates of chapter 1
of this Act.

The Senate amendment indicates of chap-
ter 1 of title I of this Act.

The House recedes.

2. The House bill differs from the Senate
amendment in that it indicates only to the
extent OR in such amounts as are provided
in appropriation Acts.

The Senate amendment indicates only to
the extent AND tn:uchamounua.:arepro-

: oidedtnappmpr’lauonActs.
“..+ The Senate recedes. .

‘S'I'heﬂombillmmthatthhm

. .shall take effect October 1, 1987.

‘The Senate .amendment.. indicates that

""" inis Act shall take. effect October 1, 1988,
- The Senate amendment, but not the House

bill, includes a “special rules” provision.
.The House recedes with an amendment

making the effective date July 1, 1988, .
Mr. STAFFORD. Mr. President, as I

‘mentioned on the floor during consid-

eration of 8. 373 by the full Senate,
the adoption of the amendment to the
Communications Act of 1934 offered

- by Senator HrrLms is obviously sever-
- able from the other provisions of the

Augustus F, Hawkins-Robert T. Staf-
ford Elementary and Secondary
School Improvement Amendments of
1988 should court actions be brought

.concerning the Helms amendment.

- Furthermore, we Included language
In the original Senate committee
report that if any provisions of 8. 373
or application thereof to any person or
circumstance is held invalid, the re-
mainder of the legislation and the ap-
plication of such provision to other
persons or circumstances shall not be
affected thereby. This language would
most certainly hold for H.R. 5.

To my mind, our Federal investment
in elementary and secondary educa-
tion is a critical investment in the
future well-being of our economy and
our soclety. I would urge my col-
leagues to swiftly approve this legisla-
tion 80 that we may continue to lay
the groundwork for the future.

Mr. KENNEDY. Mr. President, I rise
to underscore my strong support for
the legicslation before us today.

I am especially pleased that this leg-
islation has been named in part after
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my long-time friend and colleague
Senator STAFFORD. Senator STAFFORD'S
public service career {s long and distin-
guished: deputy attorney general and
attorney general of Vermont, Lt. Gov-
ernor and Governor of Vermont and a
Member of the House of Representa-
tives. For the last 18 years, however,
he has been a Member of this body.
Like all of us who have served with
him, I value Senator STAFFORD'S
wisdom and counsel on the full range
of issues that come before the Senate.
It is, however, his work on education
and environmental issues that will be
his greatest legacy. The Washington
Post praised Senator STAFFORD'S con-
tribution when the Senate approved S.
373, and I would like to have that edi-
torial included as part of my remarks.
I wish Senator Starrorp a happy and
fulfilling retirement, but I am sorry to
see him leave the Senate. B
Mr. President, one of Senator STAr-
FORD’S legacies is that there 15 no dis-
pute that a solid education system is -
essential for this country’s economic
growth and social progress. While
most investment in education comes -
from the State and local levels, the
Federal Government has an important
leadership role to play. This role in-
cludes ensuring that the door to a
quality education is open to everyone, .
and guaranteeing that educationally .
and economically disadvantaged chil- -
dren get the extra help they need. The :
Federal role also includes sponsoring. @
efforts to measure the Nation's prog- .,

‘ress, so that we know how we are

doing and where we need to improve. .
And it encompasses encouraging inno--
vation of promising new ideas, and dis-
semination of proven programs.

The legislation we are considering
today fulfills each of these roles. It -
contains the reauthorization of over a
dozen major Federal education pro--
grams affecting elementary and sec-
ondary school students. It also author-
{zes some new creative and important
education programs for the first time.

I would like to comment on a few of
the programs in particular.

THE FUND FOR THE IMPROVEMENT AND REFORM
OF SCHOOLS AND TEACHING :

This bill includes my proposal to
create a fund for the improvement and
reform of schools and teaching
(FIRSTI]. We know that some of the
best ideas for educational reform come
from the teachers and school building
administrators who deal with success
end failure on a dalily basis. The Fed-
eral Government has an innovative
grant-making organization in postsec-
ondary education—the fund for the
improvement of postsecondary educa-
tion (FIPSE]. With this bill, we will
establish a companion fund to sponsor
innovative and reform-oriented

‘projects to- improve elementary and

secondary education.

This fund will make small, action-
oriented grants to States, local school
districts and individual schools to pro-
vide the risk capital needed to launch
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locally designed projects that meet
local education needs. In making
awards, priority is to be given to
projects that benefit schools with
below-average performmance and that
use incentives to - mplish specific
goals—such as decreasing the dropout
rate or Improving test scores. The
Senate Labor and Human Resources
Committee heard testimony on Octo-
ber 5, 1987, about the use of incentives
in education. The use of incentives
and rewards has been tested by some
school districts with promising results.
This proposal will provide funds to try
these programs more widely.
BILINGUAL EDUCATION

H.R. 5 combines the best provisions
of the House and Senate bills regard-
ing bilingual education. The legisla-
tion incorporates numerous technical
changes contained in the House bill.
These changes are designed to over-
come problems—some inherent in the

—statute;-others-associated -with-the-De--

. partment of Education’s administra-
tion of the program—which detract
from the program’s effectiveness.

Inclusion of the Senate bill's new
funding reservations in HR. 5 accom-
modates the Education Department's
quest Tor greater funding flexibility

'without mandating increased spending
for monolingual Instructional pro-
grams. This enhanced funding flexibil-
ity should be exercised in a responsible
faghion, and I urge both the Depart-

‘ment-of Education and my colleagues -

bn the Senate and House Appropria-
‘tiohs Committees to aHocate nonre-
served funds to those part A programs
which, on the basis of objective pro-
. gram--evalugtion and regearch data,
are shown to be most effective in help-
ing-limited-English-proficient students
achieve - academic success. In this
" regard, T am troubled by the fact that
the Department of Education current-
' iy provides only two grants, amount-
ing to less than one-quarter of 1 per-
cent of all part A grant funds, for two-
way developmental bilingual education
‘programs. Locally funded two-way bi-
lingual: education programs have
proven effective in meeting the
second-language - learning needs of
both limited-English-proficient stu-
dents and monolingual-English stu-
dents in a positive, integrated educa-
tional environment. These include sev-
eral two-way bilingual programs in my
own State at the Mackey Mosaic
8chool in Boston, the Amigos Program
in Cambridge, La Escuelita Agueybana
Day Care Center in Boston, and Cre-
ciendo Juntos in Lawrence. Prog%.s
like these deserve additional Federal
support, support made possible under
the bill's new funding reservations.
The legislation does not disturb the
existing reservation of one-gquarter of
all Bilingual Education Act funds for
training programs and activities. The
lack of professionally trained teachers
and school personnel remains the
-8reatest obstacle to providing effective
instruction to limited-English-profi-
clent students. This is an obstacle the
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Federal - Government can and must
help remove.

Finally, the leglslation incorporates
provisions from the Senate bill requir-
ing a comprehensive academic evalua-
tion of students who are retained in
transitional bilingual education and
special alternative instructional pro-
grams for more than 3 years. I believe
that the student evaluation require-
ment represents sound educational
practice and does not infringe on the
prerogatives of local school districts.
The legislation does not prescribe a
specific period of enrollment for stu-
dents in programs assisted under the
Bilingual Education Act. Local school
personnel and parents are best able to
determine when students should be
enrolled in or exited from any instruc-
tional programs.

COMPREHENSIVE CHILD DEVELOPMENT CENTERS
ACT
I am particularly pleased that the
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ically, this bill will provide for the as-
sessment of reading and mathematics

“every 2 years, writing and science

every 4 years and history/geography
every 6 years. In addition, the bill will
allow States to gather the data neces-
sary to compare -themselves to other
States and the Nation as a whole. I be-
lieve that these provisions will help
States decide where their schools need
improvements.

I wish to emphasize that this provi-
sion is not merely intended to provide
a score card so that the States may be
ranked on a basis of standardized test
scores. What is authorized in this bill
is a demonstration so that we may see
how this idea works. At the conclusion
of the 1990 and 1992 assessments the
Commissioner of Education Statistics
is to conduct an {gdependent study to
test the viability ahd feasibility of this
approach. I also wish to emphasize
that under no circumstances is this

—legislation—includes—the ~Comprehen-

sive Child Development Centers Act
[CCDC1. CCDC allows the establish-
ment of between 10 and 25 centers to
provide early, continuous, and compre-
hensive supportive services for eco-
nomically disadvantaged children, be-
ginning with prenatal care and con-
tinuing until they enter school. Stud-
ies have shown that early intervention
in the lives of at-risk children ylelds
impressive results, enhancing their
physical, social, emotional, and. intel-
lectual development. Familles benefit
as well from the support provided by
such programs.

I want t0 emphasize that it is critical
that services be continuous. A 5-year
commitment is necessary so that chil-
dren who become involved in the pro-
gram as infants can continue their
positive growth by receiving appropri-
ate development services until they
enter public school. Fuel funding In
each year’s appropriation process is es-
sential to achieve the full benefits
that CCDC promises. Lack of stable

funding and inconsistent political sup- -

port cafi bring about the quick and
sure demise of this demonstration
effort. It is our strong conviction that
no project should be undertaken with-
out a 5-year commitment.
MATIONAL ASSESSMENT OF EDUCATIONAL
PROGRE¥SS

To help get better information about
the quality of American education,
this bill authorizes an expansion of
the National Assessment of Education-
al Progress (INAEP)]. NAEP is a feder-
ally funded testing program that pro-
vides evidence about the academic per-
formance of 9-, 13-, and 17-year-old
schoolchildren.. For 20 years, NAEP
has provided nationally and regionally
representative data on how well our
students are doing in math, reading
and writing.

‘The expansion of NAEP authorized
by this bill will increase the number of
subject areas that are assessed, in-
crease the frequency of the testing,
and make possible the collection of-
State representative data. More specif-

proposal intended to allow States to
rank, evaluate, or compare local
schools or school dlstricts.

IIPM'.T AID ’

The impact aid reauthorization in-
cludes a small provision that is very
important to many districts in' Massa-
chusetts and around. the country. This
provision prevents the Department of
Education from eliminating: payments -
for children residing in section 8 hous-
ing, or.asking for repayment of impact.
ald funds paid out for such children in.
previous years. Many -districts were.
told by Department -field representsa-
tives that section 8 housing was eligi-
ble property regardless of. who owned
the housing. Indeed, in some.States,
districts were encouraged .by-Depart-
ment officials to be sure -that all sec-
tion 8 children were counted. Now the
Department has changed its mind and
wants the money back; The Depart-
ment’s efforts to stop payments for
these children is contrary to past
policy, congressional intent, and good
public policy. For.many districts, being
forced to repay, in some cases, millions
of dollars already spent, would- pose
{remendous hardship. The provision
we have included in the reauthoriza-
tion will restore payments to these dis-
tricts at a level consistent with previ-
ous impact aid assistance. This is par-
ticularly important for districts such
as Boston, Worcester, Holyoke, -Chel-
sea, and Chicopee that would other-
wise lose their “super B” status.

Finally, I share-the strong concern
of my Senate colleagues that we must
do everything within our power. to
limit the availabllity of obscene mes-
sages over the telephone. However, 1

.am concerned, as are others, about the

constitutionality of the dial-a-porn
provision reinserted by the House .in
lieu of the language agreed to by the
conferees. This i1s a complex constitu-
tional issue which the courts must
now decide.

This omnibus package has been put
together with very strong bipartisan
and bicameral support and coopera-
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tion. The members of the Education
‘Committees in both Houses deserve
congratulations and commendation for
this strong package. I wish to especial-
‘'ly acknowledge the work of Senators
PerLL and SrtAFrFORD, the chair and
ranking minority members of the Edu-
cation Subcommittee. I ‘also wish to
recognize several staff members who
have worked tirelessly to put this leg-
islation together: David Evans, Ann
Young, and Sarah Flanagan of Sena-
tor PeLL's staff; Ellin Nolan, Barbara
Fox, and Becky Rogers of Senator
StarFoRD's office; Bobbie Dunn from
Senator HaTcH's office; Buddy Blakey
from Senator Simon’s office; and
Amanda Broun, Shirley Sagawa,
Rusty Barbour, and Terry Hartle from
my own staff.

There being no objection, the article
was ordered to be -printed in the
RECORD, as follows:

{From the Washington Post, Dec. 4, 1987])

SoLip SENATOR

. —_Those _who_lament- the- decline of--the-

Senate will soon have further cause. Robert
Stafford of Vermont is retiring. The Senate
will be both & louder and a lesser place for
his departure.

Sen. Stafford, now 74, has spent his entire
adult life in public service and not lost sight
of what that term means. ‘His career has
been the old-fashioned, orderly. kind, proof
of the virtues of unhurried apprenticeship.
He was prosecutor, state attorney general,
lieutenant governor, governor, -then spent
10 years in the House before hls 15 In the
Senate.

Too often the modern senat.or seems to be
a telegenic wonder with an attention span
measured In nanoseconds—all hare, no tor-
toise. Sen. Stafford is by contrast substan-
tive, unassuming, patient and effective. He
is not an ink hound. He has actually been
known to pass a bill before its deadline. -

His areas of greatest interest have been
the environment and education. In the aix
years from 1981 to 1986 when the Republi-
cans controlled the Senate, he was chair-
man of both the environment committee
and the education subcommittee. He re-
mains the ranking Republican on each. -

Environment and education were two of
the areas in which the early Reagan admin-
istration exhibited its greatest revolutionary
zeal. You remember James Watt. You may
also remember the president's proposals,
some of which sadly continue to be made, to

. slash federal aid to higher education more
or less In two.

8Sen. Stafford quietly helped to stave off
the craziness. Administration efforts to
hollow out the major environmental stat-
utes in the name of deregulation were
turned aside. For a while, environmental
policy was a nasty draw. More recently,
some of the protective statutes have actual-
ly been refreshed and strengthened. The
senator from the Green Mountain State
played an important part in this turna-
round. He did the same in education. Last
yvear, his last as chairman, Congress reau-
thorized and secured the basic forms of aid
to higher education. This year it is doing so
at the elementary and secondary levels. The
elementary and secondary bill passed the
other day, 97 to 1. The vote is a tribute to a
climate that Sen. Stafford helped produce.
The Senate named the bill after him.

Sen. Stafford helped to save something
else in the Reagan years. By virtue of the
efforts he and others made, there continues
to be a room in his party for its moderates.
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When quiet men like Robert Stafford go,
they are missed.

Mr. STAFFORD. Mr. President, 1
rise today in support of H.R. 5, “the
Augustus F. Hawkins-Robert T. Staf-
ford Elementary and Secondary
School Improvement Amendments of
1988.” I am honored to share the
name of this bill with my good friend
and colleague from the House, Con-
gressman AUGUSTUS F. HAwKINS. Mr.
HawkiNs has served in the House of
Representatives for 26 years. During
that time, he has distinguished him-
self as a statesman and as a leader
known for his dedication to providing
high quality education to all our citi-
zens. For more than 3 years, he has
served as the chairman of the House
Education and Labor Committee and
ag the chairman of the Elementary,

‘Secondary, and Vocational Education

Subcommittee. He has worked tireless-
ly to craft sound legislation and gen-
erations of Americans are better off
today because.of his efforts.
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dents. Secondary school programs
under title. I serve students who have
the greatest likelihocod of becoming
school dropouts. Keeping children in
school and making it possible for those
who have already dropped out to reen-
ter high school ls a wise use of Federal
resources.

We must not settle for mere school
attendance. All -children, particularly
disadvantaged children living in rural
areas, must have access to high quality
instruction. Our Nation’s rural schools
face a unique challenge. Transporta-
tion, program . coordination, and re-
source allocation are particularly cru-
clal in sparsely populated areas where
children live great distances from
their school. The rural education op-
portunities provision under title 1 es-
tablishes 10 rural assistance centers
whose mission is to help States and
local school districts improve the qual-
ity of education in rural schools.

Another program_which_has _done__

At a time when our Nation's atten-
tion is on the need to compete in a
world market of increasing technical
complexity, this landmark legislation
reauthorizes our Nation’s most vital
education programs. In order for our
Nation to flourish, all our citizens

must be educated, literate, productive

members of soclety. We cannot afford
to lose the talents of one American.
All children must leave school with
the skills they need to be full partici-
pants in our democracy. H.R..5 ad-
dresses these pressing concerns.

H.R. 5 {8 a national investment in
education. Investing in quality educa-
tion is a wise and profitable use of
Federal funds because it is an invest-
ment in our future. I believe the
strength of our Nation les ultimately
in our children, for they are our most
precious resource. No Federal educa-
tion program has done more for disad-

vantaged children than the Chapter.1

Program which 18 reauthorized in this
bill. Chapter 1 provides compensatory
education In reading, mathematics,
and language arts for the neediest
children.

Children who qualify for chapter 1
are at greatest risk of failing in school,
becoming dropouts, and eventually
joining the legion of the hard-core un-
employed. Over the last 22 years,
chapter 1 has provided supplementary
Instructional services to millions of
disadvantaged youngsters. In the
1985-86 school year, 4.5 million chil-
dren were served by this program. And
we know chapter 1 is successful. Chil-
dren who receive instruction through
this program score better on standard-
ized tests than eligible children  who
have not participated in chapter 1.
The reauthorization of chapter 1
strengthens this vital program and
puts into place the means for assuring
high quality instruction to all eligible
children.

Also included in H.R. 5 is & provision
to improve the achievement of low-
income, low-achieving high school stu-

much to improve the quality of educa-
tion in our country is chapter 2 under
title 1. Chapter 2 is unique becausé it
glves local school districts the flexibil-
ity to make decisions about the kind bf
improvement most needed in their
schools. As a consequence, chapter 2 -
has been highly successful encourag-
ing innovation and program improve-
ment. In keeping with the aim of edu-

“cational excellence, chapter 2 also In-

cludes programs which reach out into
the education community in creative:
ways. Distributing Inexpensive books
as a reading motivator, encouraging
arts in education and recognizing ex-.
emplary . schools are examples of
broad-based, Innovative programs.
Such programs ma.ke a8 major contri-
bution. to our. Nation’s education
system and it is.disadvantaged. chil-

dren who stand to benefit the most.

As you know, I will not seek reelec-
tion to another term in the U.S8.
Senate. In light of this, many friends
and colleagues ask me what I have
found most rewarding about being &;
Senator from the State of Vermont.
My work on the Education, Arts, and
Humanities Subcommittee and on the
Environment and Public Works Com-
mittee have been among the most re-
warding challenges of my congression- -
al career. My service on these commit-
tees has allowed me the opportunity
to establish Federal policy and Federal
programs which contribute to an im-
proved quality of life in America.

No greater challenge is before the
Congress and the Nation than develop-
ing the talents of our citizens. Each
generation must take up this task
anew, for the question of maximizing
human potential is basic to the fabric
of democracy. To the mind of this
Senator, H.R. 5 takes up this chal-
lenge and does 50 to the benefit of all.
It provides & means whereby the Fed--
eral Government joins hands with
State and local education agencies.
H.R. 5 defines an effective Federal
role and as such serves the best inter- .
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ests of the children and adults of our
Nation. A vote for H.R. 5 is a vote for
better educated, better prepared, more
productive citizens in tomorrow's
workplace.

Let it be said that on our watch the
children of our Nation, particularly
the neediest chfldren, were well
served. I urge my colleagucs assembled
here today to join me in support of
this important legislation.

Mr. WILSON. Mr. President, during
Senate consideration of the Omnibus
Elementary and Secondary Education
Act last year, an amendment was of-
fered and accepted by unanimous con-
'sent which had I been afforded the op-
portunity to address its content prior
to passage would have resulted in a
spirited . debate between the Senator
from Ohio and myself.

Specifically, the amendment in ques-
tion required the Secretary of Educa-
tion to postpone a final determination

_in_the_grants_process—to—select—the
award recipient of the National Center
for Research in Vocational Education
Award, pending a General Accounting
Office [GAO] review of the depart-
ment’s selection process. I am pleased
that the conferees on H.R. 5 have
chosen not to take this type of action.
For the benefit of my colleagues who
have not been directly involved in this
matter, I would like to provide some
background information, - =
_ In 1984, Congress passed the Carl D,
Perkins . Vocationa] Education. Act.
Under this act, the National Center
for Research in Vocational Education
was reauthorized to design and con-
duct research and developmental
projects in the area of vocational edu-
cation. As a result of problems experi-
enced in a previous competitive proc-
ess for this particular grant, Congress
‘included specific requirements within
the law to offer guidance to the Secre-
tary in selecting future award recipl-

ents. ’ . -
. Utilizing these guidelines, the de-
.partment began a painstaking process
‘o select the recipient of the center
grant, including the careful selection
of a panel to review all applications.
After the formal announcement of the
grant process In November 1988, appli-
cations were submitted by the Univer-
sity of California at Berkeley, North-
ern  Arizona University, -and Ohio
State University. These applications
‘were reviewed, site visits were conduct-
ed, and on January 4, 1988, it was for-
mally announced that Berkeley had
been selected as the clear winner of
the competition. ’ E
- _Last year, it became known thht
Berkeley had been tentatively selected
brior to the official announcement
and coincidentally, before Senate con-
sideration of the elementary and sec-
ondary education reauthorization
measure. Hence, an amendment was
offered to H.R. 5 under the guise of
fraud to prevent a final award to
Berkeley. .

For those of my colleagues with
more than a passing imterest in this
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matter, I would recommend the GAO'’s
report on the department’s grants
process (Report No. 88-56). Since the
department was barred from including
remarks within the GAO's written
report, I ask unanimous consent that a
copy of the Education Department's
response be included at this point in
the Recorp. After reviewing both doc-
uments, I am convinced that the De-
partment "adhered to congressional
guidelines,

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

U.S. DEPARTMENT OF EDUCATION,
’ . Jan. 26, 1988.
Frep Youxy,

Group Direclor, Elementary and Secondary
Education, General Accounting Office,
Washington, DC.

Dear Mn. Yonxy: On January 4, 1988, you
and two members of your staff, Debra El-
senberg and Saundra Baxter, provided De-
ing on the outcome of GAO's review of the
Department’s decislon-making process in
awarding a grant for the National Center
for Research in Vocationial Education.

At the briefing, you iIndicated that the
grant award process had not violated any
statutes or regulations and you did not rec-
ommengd that the competition be reopened.
Furthermore, you stated that your staff had
found “nothing arbitrary or capricious”

about the process the Department used in.
making the award. Nonetheless, you identi-

fled -five areas of general concern. .We did

not respond to the stated areas of concern

during that briefing as.it was our under-

standing that.in the normal GAO audit.

process, .the Department would have an op-
portunity- to .respond . to. & written draft
repori. But since you arc providing only a
final report, and not allowing us to respond
in writing to a draft, we are providing you
with & summary of the Department’s analy-
.8is and response to the concerns mentioned
in the January 4 briefing. - :

It is important to note that the grant
award process for the National Center for
Research in Vocational Education was con-
ducted {n strict compliance with an Applica-
tion Review Plan for recompetition which
described ev major step of the process
and which_was avallable for your review.
Procedures were developed for screening in-
eligible applicants, conducting a panel
review of the technical merit of each appli-
catlon, ranking of applications using stand-
ardized scores, and conducting site visits of
the top three applicants. This plan was pre-
pared by the Office of Vocational and Adult
Education (OVAE) and approved by the De-
partment’s Grants and Contracts Service
(GCS) on July 1, 1987, prior to the submis-
sion of applications. Approval of an Applica-
tion Review Plan is part of the normal De-
partmental review process. Departmental
policy requires that a plan be approved for
every discretionary grant program.

Furthermore, while GAO did express a
general concern about some aspects of the
competition process, as discussed below, we
believe it is clear that the competition was
not only in accordance with all legal re-
quirements and internal Department proce-
dures, but that it was also a process that
was falr and neutral with respect to all ap-
plicants. In particular, we also believe that
the concerns you have raised did not preju-
dice any particular applicant during this
competition.

Let me first {dentify each area of concern
that you cited, briefly summarize your find-

partment of Education officlals with a brief- -
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ings, and then provide you with a summary
of the Department’s analysis.

READER QUALIFICATIONS

The Carl D. Perkins Vocational Education
Act requires that, in making the grant
award for the National Center for Research
in Vocational Education, the Secretary shall
act with the advice of a panel composed of
individuals appointed by the Secretary who
are not Federal employees and ““who are
recognized nationally as experts in vocation-
al education administration and rescarch.”
(Sce. 404(aX2)).

The Department utilized a long-standing
administrative procedure for selecting non-
fcderal reviewers. OVAE staff, who are
themselves nationally recognized In the
field of vocational education, identified ex-
perts to serve on the panel. The staff sub-
mitted a list of potcntial panel members to
the Acting Assistant Secretary. The Acting
Assistant Secretary uested that the list
include the panel m rs who had previ-
ously served on the panels that reviewed the
Fourth Year Continuation Application for
the Natlonal Center and the _Planning

‘Grant Applications for the National Center.

Reviewers were selected from this list and
from the personal professional knowledge of
the Acting Assistant Secretary. The Acting
Assistant Secretary, of course, was in an ex-
cellent position to judge whether individ-
uals are national experts in this field and, as
the Federal official primarily responsiblie
for administering this program, his judg-
ment should be given great deference. Fur-.
thermore, if you review the resumes of the
reviewers, you will find that each has Im-
pressive vocational education credentials.

In your review of whether or not the pan-
elists could be considered national experts,
your method of assessment of national ex-
pertise placed sole emphasis on name recog-
nition. You quickly polled representatives of
five national organizations and drew conclu-
sions from a very small group in a large
field. In a field as broad as vocational educa-
tion, there are many nationally recognized
experts who might not be known to certain
parts of the vocational education communi-
ty. Therefore, the Department belicves that
the GAO’s method of assessing reader quali-
fications is highly questionable. We belfeve
the panelists who served as reviewers in this
competition are recognized nationally as ex-
perts in vocational education administration
and research. :

SITE VISITS

You indicated that the three site visits by
the panel were not totally comparable inas-
much as tours of the facilities were conduct-
ed at Ohlo State University and Northern
Arizona University, but not at the Universi-
ty of California at Berkeley, thereby alleg-
edly allowing more time for the question
and answer gession at Berkeley.

The site visits were conducted in accord-
ance with the aforementioned approved Ap-
plication Review Plan and therefore the
treatment of each applicant was eminently
falr. Each site visit was to be one day in
length consisting of a briefing by the
project director and/or his staff followed by
a period during which panel members could
ask qucstions of the project director and his
staff. Fach profect director was sent an
tdentical letter which indicated that it
would be appropriate for him to expand,
supplement or summarize any salient points
raised in the application during the one to
two hour briefing. While project directors
were also sdvised that taking panel mem-
bers on the tour of their facilitics would be
appropriate, it was also suggested that they
might wish to show panel members slides,
photographs and/or blueprints of additional
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off-site facilities. Therefore, it was left to
the discretion of each applicant to choose
how he would organize this allotted time.
The fact that the University of Californfa at
Berkeley chose to show panel members a
slide presentation during the briefing ses-
sion rather then conduct & facilities tour
does not deviate from the approved Applica-
tion Review Plan or from the instructions
sent to the Project Directors.
SUBSTANTIAL FINANCIAL CONTRIBUTION

The Carl D. Perkins Vocational Education
Act requires that every applicant present
evidence that It will make & substantial fi-
nancial contribution towards the operation
of the National Center. In that the law does
not define what constitutes substantial fi-
nancial contribution, Department officials
relied upon their professional judgment and
experience {or assessing the applicant's con-
tribution,

The assessment of financial contribution
was reviewed as an eligibility requirement.
(See 34 C.P.R. 417.2). All three applications
were found to be eligible and subsequently
forwarded to the panel. Points were not as-
signed In the uation_process based-on

" the amount of the financkl contribution,
because the published selection criteria in
the program regulations do not contain this
as a criterion.

‘In its application, the University of Cali-
fornia at Berkeley indicated an annual con-
tribution of approximately 10 percent of the

-annual $6 million award from the Depart-
ment. The Department mxintaing that an
annual contribution by the grantee of over
10 pacent.h detrly substantial.

acores

In the briefing, you stated that panelists
‘knew the scores and rank order of each of
the applications prior to-the site visits. 1f
this is true, a panelist, not OVAR, ranked
the scores Independently, not in the super-
vised group process, and did so based on raw
ascores, nol standsrdlzed scures. Neverthe-
less, 'we have o knal‘lu!ge thm; thig mdeed

form was collected from that member and
the scores were checked for accuracy. When
therevtewuxd.coﬂngwereoomple(edou
August 28, 1987, an all applications,
OVAE ataff member conducted a dlacussion
during . which the panel member who had
given the highest score on a given criterion
and the panel member who had given the
lowest score explained thelr declsions and
rationale. This is a long-standing OVAE
nractice used to ensure that important crite-
ria have not been overlooked and that the
review was colmprehensive,

It is Important to note one appUatlon is
not acored against another. Each is reviewed
independently, critérion by criterion. It is
also Important to note that no panelist
changed a score as a result of the high/low
score discussion and August 28, 1987. All
materials were then collected by - OVAE
staff before the panelists left the room.
Panelists had no further access to any mate-
ﬁt&mm score sheets until the site
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The integrity .of the review process was
further maintained during the site visits. At
the conclusion of each site visit, panelists
were glven the opportunity to rescore that
application. This was in accordance with the
procedures set forth in the approved Appli-
cation Review Plan. Again, each panelist In-
dependently scored and reviewed the appli-
cation, and at the end of each site visit, ma-
terials were collected by OVAE staff. Fur-
thermore, no official Department ranking
took place until the total process was com-
pleted, including all of the site visits, after
which the raw scores werc counverted into
standard scores by the Grants and Con-
tracts Secrvice Division and final rankings
were computed.?

DIRECTOR AND CO-DIRECTOR

As a final point, you indicated In your
review that the application of the Universi-
ty of California at Berkeley called for co-di-
rectors. The regulations at 34 C.F.R. 417.40
require that the Center have a Director.

Based on advice of counsel, it was deter-

_mined.that this was-a-minor technical issue

which could be addressed during the negoti-
ation process conducted by the Grants and
Contracts Service Division. This determina-
tion was made In accordance with Depart-
mental practice. Disapproval of Departmen-
tal grant gpplicants on the basis of minor
technical issues of this nature might well
result in s substantial decrease of qualified
applicants and a resulting reduction in edu-
cational innovation and grant award compe-
tition. .

It is also important to note that the lssue
of a Center Director Is not included in the
inttial eligibility criterion and therefore can
be resolved during the course 0f the negotia-
tions process.

Pinally, we sppreciate GAO's recommen-
dations on improving the grant competition
process in the future. However, we believe
that your report should clearly indicate
that GAO did pot find that the recent com-
petition violated any statutory or regulatory
requirements and that GAO does not rec-
ommend that the award be reoompeced.

Sinocerely, .
. Bownsiz GUITON,
Assislant Secretary.

Mr. WILSON. 8ince no glaring flaws
were uncovered by the GAO after re-
viewing the national center grant se-
lection process, the Secretary of Edu-
cation awarded the center grant to
Berkeley. Subsequently, Ohio State
University, the previous grantee, tiled
suit against the Department in Ohio
Federal District Court. Recently, a de-
cision' was reached by the Judge
which, In my view, {llustrates a com-
plete lack of understanding of Federal
grant -procedures. I ask unanimous
consent that a copy of the Ohio Feder-
al District Court’s brief, as well as
Berkeley's response, be included in the
REcoRD at this point.

There being no objection, the mate-
rial was ordered to be print,ed in the
REecorp, as follows: -

! The Application Review Plan had contemplated
8 preliminary ranking prior to the site visits to de-
termine the top three applilcants to be visited, How-
ever, since there are only three applicants, approval
was sought and granted not to rank the applica-
tions at that time. Thus, only one official ranking
was done after the total process, mcludincthedte
visits, was completed.

April 20, 1988
[Case No. C2-88-0027) ’

UNITED STATES DISTRICT COURT—SOUTHERN
OHIO DISTRICT

THE BOARD OF TRUSTEES OF THE OHIO STATE
UNRIVERSITY, PLAINTIFF V. U.S. DEPARTMENT
Of EDUCATION, ET AL., DEFENDANTS

OPINION AND ORDER

This matter I8 now before the Court for
final disposition of plaintiff’s, the Board of
Trustees of The Ohlo State University
(Ohio State), request for Injunctive and de-
claratory relief ageinst defendants, the U.S.
Department of Education, the Secretary of
the Department of Education and the
United States of America (Secretary). This
Court has furisdiction of this matter pursu-
ant to 28 US.C. §1441 and 5 U.S.C. §702.
The question presented is whether the Sec-
retary complied with Section 404 of the Carl
D. Perkins Vocatiopal Education Act, 20
U.S.C. §2404, as enacted by Public Law 98-
524, and 34 C.F.R. Parts 75, 400 and 417,
when he awarded a five-year, $30 mlillian
grant to Berkeley for the operation of the_
Natlonal Center for Research in Vocational
Education. .

ADMINISTRATIVE PROCFIDINGS

On August 16, 1885, the Secretary an-
nounced in the Pederal Register the proce-
dures and criteria which would be used'In
the competition. 50 Fed. Reg. 33,287 (198%)
(to be codilied at 34 CFR. $417). On 8Sep-
tember 16, 1986, the Secretary announoed
the availability of planning grants for the
stated purpose "of assisting individusis,
public or private agencies, organteations -or
institutions in developing innovative ap-
proaches for expanded activities of the Na-
tional Center, and to Increase the quantity
and quslity of apnlications for the Natiopal
Center, 51 Fed. Reg. 32,832. On November
28, 1988, the Secretary solicited applications
for the Natioaal Center that provided for an
August 14, 1987 deadline, 51 Fed. Res.
43,089 (1986). The solicitation provided that
the applications were sabject to compliance
with the regulations in 34 CF.R. Part 417
and The Education Department General
Administrative Regulations, 3¢ C.F.R. Parts
74, 78, 77 and 78. On or belore August 14,
1987, the Secretary received three applica-
tions for the Natfonal Center. The appil-
cants were Ohlo State, Northern Arizona
University and a consortlum arrsngement
under the guise of The Univerzity of Cali-
fornia at Berkeley (Berkeley).

After the August 14, 1987, cloging date for
the National Center grant applicatlon, the
Office of Vocational and Aduit Education
(OVAE) reviewed each application for eligl-
bility under 34 CF.R. §417.20. The OVAE
was satisfied that each applicant met eligl-
bility requirements. From August 24
through October 1, 1987, a panel of nation-
ally recognived experts in the field of voca-
tional education sdministration and re-
gearch evaluated each application on the
basis of the criteria contained in 34 C.F.R.
§417.31. The panel reviewed each applica-
tion and awarded pointa based on the fol-
lowing selection criteria: the high quality
and effectiveness of the required services
and actfvities; quality of the management
plan; quality of the key personnel; institu-
tional experience of the applicant; adequacy
of the applicant's resources; adequacy of
budget and ocost effectiveness; and external
relationships with interested and affected
entities, 34 CF.R. $§417.30-31. Prior to
actual award of the grant, the Secretary en-
gaged In negotiation with the applicant
having the highest standardized =score
(Berkeley) in order to clarify their obliga-
tions under the grant. Following the negotl-
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ation process Berkeley was designated the
National Center on January 4, 1988..
JUDICIAL PROCEEDINGS

On January 8, 1988, Ohlo State filed a
complaint and a motion for a temporary re-
stralning order and aipreliminary injunction
alleging that the Setretary’s review of the
grant.applications and award of the grant
violated statutory and regulatory require-
ments. On January 11, 1988, this Court held
a hearing and granted Ohio State’s motion
for the temporary restraining order. On
February 10-11, 1988, this Court consolidat-
ed the hearing of Ohio State’s application
for a preliminary injunction with the triat
on the merits pursuant to F.R.C.P. 65 (aX2).
The Court recognized that this case Is not
the proper subject of a trial de novo, Citi-
zens To Preserve Overton Park v. Volpe, 401
U.S. 402, 415416 (1970). However, the pur-
pose of the “consolidation” was two-fold:
first, testimony was taken to determine
whether equitable relief was appropriate;
and second, to clarify and amplify the ac-

lowed the statutory mandate regarding the
National Center.

JUDICIAL REVIEW

Initially, it is necessary for the Court to
determine whether Ohlo State iz entitled to
judicial review of the Secretary’s action in
awarding the grant for the National Center
to Berkeley. The Secretary argues that the
portion of the Perkins Act dealing with -the
National Center does not provide for any ju-
dicial review of Department of Education
actions in regard to the selection of a grant-
ee or the administration of the grant, in
that other sections of the Act specifically
provide for judicial review. :

Judiclial review of the Secretary’s decision
is governed by the Administrative Proce-
dure Act, § U.B.C. §551 et seq. The APA
provides that the action of each authority
of the government of the United States is
subject to Jjudicial review except to the

.extent that statutes preclude judicial review
or agency action is committed to agency dis-
cretion by law. The APA provisions embody
a presumption in favor of judicial review.
The right to review is not to be denied
absent clear and convincing evidence of con-
trary legislative Intent. Lubrizol Corp. v.
Train, 547 F.2d 310 (CA6 1976). The mere
fact that 20 U.S.C. § 2404 makes no provi-
sion for judiclal review while other sections
of the Perkins Act specifically provide for
judicial review is not clear and convincing
evidence that Congress intended to preclude
judicial review of the National Center grant
process. Furthermore, the Secretary's dis-
cretion to authorize funding for the center
has been severely restricted by the enabling
act, 20 U.S.C. § 2404. For these reasons the
Court determines that judicial review of the
Secretary’s action is entirely appropriate.

ANALYSIS—I

The declaratory and injunctive rellef
sought by Ohilo State is available undey §
U.8.C. §706, which provides that “the
viewing court shall decide all relevant ques-
tions of law, interpret constitutional and
statutory provisions, and determine the
meaning or applicability of the terms of an
agency action.” Additionally, “the reviewing
court shall . . . hold unlawful and set aside
agency action, findings and conclusions
found to be arbitrary, capriclous, an abuse
of discretlon, or otherwise not in accordance
with law.” 5 U.S.C. § T06(2XA). The general
fule of APA review is that the Court shall
decide all relevant questions of law and in-
lerpret statutory provisions. See, NLRB v.
Hearst, 322 U.8. 111 (1944). The Secretary’s
actions are entitled to a presumption of reg-
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ularity and this Court is not empowered to
substitute its judgment for that of the
agency, Overton Park, 415416 (1970). How-
ever, the presumption of regularity does not
shield the Secretary’s actions from & thor-
ough, probing and indepth review, Id.

In order to properly review the Secre-
tary's actions, the Court Is first required to
determine whether the Secretarv acted
within the scope of his authority. Id., at 415,
quoting Schilling v. Ropers, 363 U.S. 666,
6§76-677 (1860). Thus, the Court must con-
sider whether the Secretary properly exer-
cised his authority to designate Berkeley as
the National Center. The Secretary’s au-
thority to deslgnate an entity as the Nation-
al Center is derived in part from 20 U.8.C.
§ 2404.

The Perkins Act authorizes the Secretary
to designate and fund a National Center for
Research in Vocational Education after
grant applications have been reviewed iIn
compliance with 20 U.8.C. 2404, as enacted
by Public Law 988-524. The Act provides for
the establishment of a National Center
which-shall-ha rimary p
“the design and conduct of research and de-
velopmental projects and programs” in vo-
cational education. 20 U.B8.C. § 2404(b). The
statute states in relevant part that:

(2) The Secretary shall provide support
for the National Center through an annual
grant for its operation. The National Center
shall be a nonprofit entity associated with a
public or private nonprofit university which
is prepared to make a substantial financial
contribution toward its establishment. The
Secretary shall, on the basis of solicited ap-

plications, designate the entity to be the Na- -

tional Center once every five years; acting’
with the advice of a panel composed of indi-
viduals appointed by the Secretary who are

not federal employees and who are recog- -

nized nationally as experts in vocational
education administration and research. -

(3) The National Center shall have g Di-
rector, appointed by the University with
which it is associated .

20 USB.C. §2404(n) (2)«(3). The statute
simply requires the Secretary, acting with
the advice of national experts in vocational

zation chosen as the National Center is re-
quired to be nonprofit, sssociated with a
is prepared to make a sub-
contribution towards its
establishment and have & single Director.
A

Under 34 CFP.R. §417.20, an applicant s
eligible to be designated the National
Center if: (1) the application is from a non-
profit entity associated with a university
and (2) is prepared to make a substantial fi-
nancial contribution towards the establish-
ment of the National Center. The eligibility
criteria did not address whether an applica-
tion needed to provide for a single director
a3 required by 20 U.8.C. § 2404(AX3). The
Secretary dismissed the statutory criterion
as & “minor technical issue” that would be
resolved in the negotiation process.

The Secretary’s attempt to explain away
the unambiguous statutory requirement is
woefully inadequate. An issue is deemed
substantial when it is addressed {n the con-
text of a statute—there is nothing minor
when an issue concerns the intent of Ccn-
gress as expressed in a statute. The articu-
lated purpose of the negotlation process Is
to clarify the provisional awardee's obliga-
tions under the grant. Congress, clearly set
out the minimum eligibility requirements in
section (a) of the statute. The statutory lan-
guage is clear, Congress specified that the
National Center have ‘‘a Director.” The Sec-
retary was responsible for implementation
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of 20 U.S.C. § 2404 and should have required
that the applications provide for a Director.
The Becretary’s failure to make Initial eligi-
bility contingent upon statutory compliance
is not in accordance with 20 U.S.C. § 2404(a).

Actually, the Berkeley application de-
scribes the Director position in terms of co-
directors (Drs. Benson and Swanson) or co-
principle investigators who, at the apex of
the management helrarchy, are ultimately
reaponsible for the entire Center. P. Ex. 14
at 40. Such an arrangement does not comply
with 20 US.C. § 2404(a).

As the Court noted previously, the statute
clearly requires a single Director. Such a
construction does not allow for a co-direc-
torship or any other similar arrangement.
Apparently concerned with statutory com-
pliance, the Secretay, during the negotia-
tion process, asked B&keley whether its Na-
tional Center would have “‘one director.” P.
Ex. 16 at Management Q.1(a). In response,

rkeley-stated-that-Dr.-Benson would be ~
the Director and Dr. S8wanson would be an
Associate Director. P. Ex. 16 at Manage-
ment Q.1(a). The Secretary was satisfled
with Berkeley’s change of titles although it
“dild not change the substance at all.” Tr. at
284. Dr. Benson testified that the change of
title did not change his role in the Natlonal
Center organlzation described in the appll-
cation. Tr. 259. Dr. Swanson testified like-
wise. Tr. 310. This suggests to the Court
that the change was merely to give the ap-
pearance of compliance when, in fact, there
is in substance, two directors or co-directors
of the project. : .
. . ‘o

- The Berkeley application was submitted
pursuant to 3¢ CF.R. 76.128. That regula-
tion permits a group or consorti-
um of eligible parties to apply for a Depart-
ment .of Education grant by designating one
member of the group as applicant and in-
cluding the consortium agreement with its -
application. The Berkeley application stated
that it was a proposal from The Unlversity
of Cualifornia at Berkeley, The University of

lumbia University, and Virginia Polytechnic
Institute and State University.

After thorough examination, the Court
notes that the multi-volume Berkeley appli-
-cation does not Include any contracts be-
tween Institutions. When the Secretary re-
quested coples of the subcontracts, during
the negotiation process, Berkeley declined
to provide subcontracts on the grounds that
it had a policy not to draw up subcontracts
prior to an award. P. Ex, 16 at Management
Q.6(a). However, Berkeley did provide a
“model of a subcontractual agreement
which typifies the format utilized by the
University of California at Berkeley” during
the negotiation process. /d. The Secretary’s
actions were not In accordance with 34
C.F.R. 75 12B(G). :

A,

Ohlo State argues that the consortium ar-
rangement contemplated by Berkeley is in-
consistent with the 20 U.S.C. § 2404(a), In
that the statute requires “the” National
Center ... to be assoclated with
“a" ... unlversity. The plaintiffs contend
that the Berkeley award violates that re-
quirement by funding a group of six region-
al centers. The Secretary claims that the
Berkeley application misused the term *‘con-
sortilum’ because in reality the relationship
between Berkeley and the five other {nstitu-
tions described by the substance of the ap-
plication was a prime contractor-subcontrac-
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tor relationship which is permitted by 20 ‘The Committee wishes to call attention to from each institution listed in the Berkeley

U.S.C. § 2404(b).

Plaintiffs attribute to Congress an {ntent
to limit the Secretary’s discretion to only
fund one National Center which has one lo-
cation as opposed to a National Center
which is in fact a series of regional centers.
The National Center was originally created
in 1976 by 20 U.S.C. § 2401, as enacted by
Public Law 94-482. The reasons for the
action and the meaning of the exact text of
the statute were explained when the statute
was enacted:

The term ‘“‘center” implies centrality and
concentration of resources. Inherent in the
concept is the critical mass of resources and
interdependent functions to cost effectively
and adequately serve the impact on voca-
tional education. Problems of planning, co-
ordination, and essential functions such as
dissemination and information services are
confounded if divided among several “na-
tional” centers.

During the House . . . hearings on the vo-
cational education bill, testimony was pre-
sented and discussed relating to the single

versus multiple centers concept, This same  We Will repiace the odnoe ton_of the .

igsue of center versus centers was raised and
debated and not brought to a vote because
of the strong support in the subcornmittee
and committee. Considering all the testimo-
ny presented, a3 well as related information
collected directly by the House subcommit-
tee, it was clearly substantiated that a single
national center should be estabiizhed which
.18 selected on & competitive basits with the
ability to directly, or through contracts with
other public agencies, work on the solving
of vocational problems of national xzignifi-
cance. Each time the-matier was discussed,
the important need for providing a *‘critical

need, gecond, t.hahcttha.tthsled.emlwov—
ernment has not been capable of adequately
supporting even one national center since

1965, and third, the extenslve suppart from -

the pnct.lﬂoneumdkmdeuinthcﬂddof
vocational education for the single national
center concept, the Education and Labor
Commlttee derived the language ltﬁ-tod in
the House Bill.

122 CONG. REC. 11, 133'19-00 Ohy 11,
1976) (Remarks o{ Rep. Mottl) (!knphndn
supplied).

The 1976 mmw specitically permﬂ;ted
the Commissioner of Education to award
the National Center to an agency with mul-
tiple “locations, including contracts with
one or more reglonal research centers.” 20
U.S.C. 2401. That language was included to
allow for regional research centers and
other public agencies to be funded.through
the National Center. The Commissioner
then used his discretion to fund a National
Center in one location with no regionsal cen-
ters.

In 1984, the question of one " National
Center in one location rather than multiple
locations was ralsed again. Congress re-
solved this question in favor of one National
Center in one jocation. It deleted the provi-
sion for multiple locations and regional cen-
ters and presently permits a prime contrac-
tor-subcontractor relationship, Congress re-
Jected Senate amendments to the Perkins
Act that would have required that funding
for vocational education research be divided
among institutions, with no single institu-
tion recelving more than 20 percent of the
available funding. H.R. Conf. Rep. 1120,
98th Cong., reprinted in 1984 U.8. Code

the fact that this bill continues the man-
date for a natiomal certer for research in
vocational education, which under the cur-
rent legislative authority has provided a sig-
nificant improvement to the vocational edu-
cation field.

H.R. No. 612, 98th Cong., reprinted In 1984
US8. Code Cong. and Admin. News 4112
(Emphasis supplied).

The intention is clear from the legislative
history of the statute—Congress unequivo-
cally mandated that one Natlonal Center In
one location must be funded. However,
Berkeley's application described what the
terms of the consortium relationship would
be and stressed the novelty of the “new or-
ganizational structure for the National
Center.” The application stated:

The conventional approach to a research
center has been to locate all principal re-
searchers In one place, creating & critical
mass of individuals concentrating on a
common set of topics, often around one in-
tellectual leader. For the proposed National
Center, however, this model is unworkable.

Ceriter as & on, with person-
nel In one location, with & contractual rela-
tionship among six institutions . . . (P. Ex.,
at 37T) (Emphaals supplied).

It 1s conventional wisdomn thai the man-
agement of several institutions may be more
complex than the management of a Center
located at a single Institution. We recognize
this potentlal difficulty, but we also believe
that ease of management ought to be subor-
dinate to fulfilling the miszsion of the Na-
tional Center. Once this mission has been
defined, and the necessily for a consortium
af instilutions established, then the task re-
malning is to devise a management struc-
tnret.ha.twﬂ]emblat.hatmlﬂantobehﬂ—
filled effectively as possible . (Id..d.lu)
(Emphasis supplied).

Nevertheleas, Derkeley 1nﬂatad that the

- above described. consortium - arrangement

mwnmmmmnmm;pmmion

arrangements.
will remain the central location for the
Center and will have full and final responsi-
bility for administering the Center's grant.
(P. Ex. 14 at 170).
The Court dissgrees, Berkeley’s organira-
tional model is clearly-at odds with its dis-
claimer and with Congressional intent. In
1978 Congress determined that the elficien-
cy and efficacy of the National Center re-
quired s “critical mass of resources” in one
center. For the National Center, individuals
comprise the prime resource for the pur-
poses of vocational education research. Fur-
thermaore, In 1584, Congress rejected the .
idea that the mission of the National Center
necessitated s consortium of institutions.
Berkeley's application does not adhere to
the clear intent of Congress. However,
during the negotlation process, the Secre-
tary instructed Berkeley to “delete all refer-
ences to a consortium in order to reflect the
fact that the grant will be supporting & na-
tional center and the five institutions with
which it subcontracts.” P. Ex. 15, at Man-
agement Q.5 (b). Berkeley agreed to do so.
P.Ex 18 at Mansgement Q.5 (b). The Secre-
tary’s request ls an admission which sup-
ports plaintiff’s assertion that the Berkeley
application was ineligible.

B. -

Ohio State argues that Berkeley's finan-
cial contribution towards the establishment
of the Natlonal Center f8 not substantial.
The various contributions and concessions

ognized
" education

appllcatlon total $685,597. P. Ex. 14 at App.
Vol. C, p. 17. Berkeley alone would contrib-
ute $93, 241 Id.

20 U.S.C. § 2404 mandates that the univer-
sity associated with the National Center is
to provide a substantial financial contribu-
tion towards its establishment. An applica-
tion must describe the financial contribu-
tion the university will make towards the es-
tablishment of the National Center. 34
C.F.R. 417.20. Nelther the statute nor the
regulations define what constitutes a sub-
stantial flnancial contribution. The Secre-
tary viewed the assessment of financial con-
tribution as an eligibllity requirement. Dec.
Bonnie Guiton, at Attachment A, p. 4.

The Secretary concluded during the nego-
tiation process that a larger proportion of
the Berkeley contribution had to come di-
rectly from Berkeley rather than simply
flow through Berkeley from the other insti-
tutions. Tr. 281, As a result, Berkeley agreed
to pledge a direct annual contribution in
excess of $600,000. Tr. 237. These actions
are admissions by the Secretary and Berke-

_ley _and_support- the -conclusion that the

Berkeley application was ineligible at the
very threshold of this process.

C.

Ohio State contends that the Secretary's
selection of the review panel violated 20 -
U.S.C. § 2404 In two respects. First, that the
panel was not wholly comprised of individ-
uals “recognized nationally as experts in vo-
cational education administration and re-
search.” The plaintiff has pointed to noth-
ing in the express language or legislative
history of the Perkins Act which could pro-
vide the Court with parameters or guidance
‘by which the Court could determine wheth-
er the appolntment of the panelists violated
the statutory provision that they be “recog-
nized nationally as experts in vocational
education administration and research.”
The determinpation of who qualifies as “rec-.
nationally a8 experts in vocational

administration and research” is &
classic example of a determination commit-
ted to the discretion of an agency that has
special expertise necessary to make a quall-
fled judgment. Such a determination is
beyond the competence of this Court and is
not subject to judicial review. This Court
will not substitute itg judgment for that of
the Secretary.

Secand, Ohio State argues that the Secre?
tary violated minimal standards of fairness
to the applicants when he allowed two per-
sons to be selected as panelists that had pre-
vious contact with the existing Natfonal
Center. 20 USB.C. § 3404 requires a panel
composed of individusls appointed by the
Secretary who are not federal employees
and who are recognized nationally as ex-
perts in vocational education administration
and research. The panelists also had to be
unbiased and not have any affiliations with
the grant applicants. Dec. John Pucciano.

The Secretary conducted a regular,
annual review of the performance of the
National Center, in 1988, This was prior to
funding the Center for 1987. The review was
conducted by a panel of five persons which
included Donald Roberts. Also In 1986, the
Secretary announced the availability of
planning grants to assist potential partici-
pants in preparation for the 1987 National
Center competition. The Secretary appoint-
ed & panel of five persons to review the ap-
plications which included Phillip Atkinson.
In 1987, these same individuals, Donald
Roberts and Phillip Atkinson, along with
three others, were appointed by the Secre-
tary to review the appiications for the Na-
tional Center Competition.
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It Is obvious that the Secgretary did not
>ilow Informal guidelines when he selected
irs. Roberts and Atkinson. It is equally ap-
arent that the doctors must * * * their pre-
.ous contacts with the existing National

enter. The previous contact that the Doc-
yrs had with the applicants raises serious
aestions concerning their objectivity and
sen mindedness and gives, at the very
ast, an appearance of impropriety. Such
--tlon by the Secretary Is an abuse of dis-
etion.

D.

Finally, Ohio State claims that the Secre-
ry falled to have the panel review the
gended Berkeley application. The Secre-
ry contends that the action was harmless
cause. none of the changes were signifi-
nt under the seven criteria panelists ap-
led. The Secretary's counsec! clearly ex-
essed the Secretary’s view:
(i1t was none of the slte reviewer's busi-
58, quite frankly, your Honor, whether or
it thére was a substantial contribution,
iether or not there were co-directors,
iether or not there was one national
nter.
- at 209,
0 USB.C. §2404(a) mandates that the
ard of the National Center is to be based
- application and requires the Secretary to
t with the advice of a panel of nationally
wognized experts in vocational education
ministration and research.. It is obvious
at the Secretary denled the panel an ef-
tive opportunity to review applications
permitting Berkeley to amend its appli-
tion after panel review. Furthermore, the
cretary’s position cannot withstand even
rsory review of the criteria by which the
oelists were to evaluate the applications.
¢ of the most important criteria as “man-
ement”, which accounted for 20% of the
4l score. In evaluating ‘“management,”
2 panelists were to examine~ |
) The applicant’s philosophy of ma.na.ge-
nt for the National Center.
i). How- the applicant wﬂr tmplement
" * the National Center, particularly with
ard to the public or private nonprofit
{versity with which {t is associated;
tii) The applicant’s plan for managing the
tional Center’s activities and personnel,
Juding quality control procedures for its
dvitles and products.and procedures for
mitoring compliance with timelinesa,
CF.R. § 417.31(b).
learly, changes from a co-directorship to
dngie director and the governmental ar-
Jgements of a consortium versus that of a
{me contractor-subcontractor relationship
ald have great significance under the
magement criterion. Moreover, It wus
der the management criterion that the
res varied most dramatically between the
itten applications and site reviews.
{ the changes effected in Berkeley's
endment to its application during the ne-
tiation process, did not change the sub-
nce of the application, then the statutory
fects were never cured. If the changes
re substantial enough to cure the defects,
dr effect on management and organiza-

D{?ussogreatastorequh'ereviewbyth
el

CONCLUSION

‘he Court notes that “{tlhe interpreta-
0 of a statute by an agency charged with
enforcement is a substantial factor to be
uidered in construing the statute.” Youa-
1 V. Miller, 425 U.S. 231 atk 235-236
"18), citing New York Department of
*ial Services v. Dublino, 413 U.S. 405, 421
"73) However, in this case it appears that
tary substantially ignored applica-
ltatutory and regulatory requirements.
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The Secretary's departure from the require-
ments is evident {n relation to the negotia-
tlon process. The negotiation process per-
mitted the Secretary to engage in result ori-
entation, while paying lip service to statuto-
ry and regulatory guidelines. In light of the
legislative history of the Act and the plain
language of the statute, an “apply now-con-
form later™ scheme is clearly not what Con-
gress intended.

Such a scheme is not permitted under the
applicable regulations. 34 C.F.R. § 75.10%(b)
allows an applicant to make changes to its
application on or before the deadline date
for submitting applications under the pro-
gram. Under 34 C.F.R. § 75.216(aX2X3), the
Sceretary i8 supposed to return an applica-
tion to an applicant if the applicant does
not comply with all of the procedural rules
that govern the submission of the applica-
tlon or if the application does not contain
the information required under the pro-
gram. The undisputed facts show that
Berkeley did not amend its application on or
before the deadline of August 14, 1987, In
regard to the necessity for: (A) copies of
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4. That the new award process shall be
consistent with this opinion.
GEORGE C. SMITH,
United States District Judge.
UNIVERSITY OF CALIFORNIA,
Berkeley, CA, March 18, 1988.
To: Charles Benson
From: Staff )
Re: Arguments for reversal of the Court’s
decision
On March 15, 1988, the United States Dis-
trict Court in the Eastern Division of the
Southern Ohio District ordered the Secre-
tary of Education to vacate the designation
of the University of California at Berkeley
as the National Center for Research in Vo-
cational Education. The Court did so be-
cause it judged that the application submit-
ted by Berkeley was ineligible for consider-
ation by the Department of Education.
With all due respect, Court has gross-
ly misread the proposal mitted by Berke-
ley, misinterprted key ons of the law
and regulations governing the award of
grants and contracts, displayed little knowl-

sub-contracts;-(B)-a-single—Director;(C)-s—edgeof ~standardnegotiating practices In

substantial financial contribution; and (D) &
single National Center. The facts also show
that the Secretary did not return Berkeley's
non-conforming application. This defect was
not cured by the negotiation process—appli-
cants may not apply now and conform to
statutory or regulatory requirements after
the deadline date. The Secretary’s failure to
return Berkeley's application is contrary to
the provisions of 36 C.F.R. 75.216.- .

The factors to be considered in determin-
ing whether a motion for preliminary in-
junction should be granted are well estab-
lished. They are: .(1) whether the plaintiff
has shown a strong or’substantial likelihood

or probability of success on the merits; (2).

whether the plaintiff has shown itrreparable
injury; (8) whether the issuance of a prelim-

inary injunction would cause substantial-
harm to others; and, (4) whether the public -

interest would be served by issuing a prelim-

inary injunction. Mason County Medical As-

sociation v. Knebel, 563 P.2d 266, 261 (CAB
1977).

After reviewing all of the relevant docu-’

ments and listening to testimony, the Court
is satisfied as indicated by the above discus-
sion that the plaintiff's case is clearly meri-
torious. The plaintiff also showed that it
would suffer irreparable harm If the SBecre-
tary 13 permffted to award the grant to
Berkeley. The loss of a 30 milllon dollar
grant is certainly substantial and irrepara-
bly harmful. The Court is satisfied that the
potential harm caused to others by issuing
an injunction is far outweighed by the
public need for 2 National Vocational Edu-
cation Center established and operated in
accordance with the law as specifically In-
tended by Congress. In light of the public
interest in seeing government officials
comply with the law and the intent of Con-
gress in the establishment of the National
Vocational Center, the Court finds that the
public interest will be served if the Secre-
tary is enjoined from awarding the grant to
Berkeley.

Therefore, it is ordered, adjudged and de-
creed:

1. That the Secretary vacate the designa-
tion of the University of California at
Berkeley as the National Center for Re-
search in Vocational Education.

2. That the Secretary return the applica-
tion submitted by the University of Califor-
nia at Berkeley as Ineligible.

3. That the Secretary begin anew the
award process in strict compliance with 20
U.S.C. § 2404 and applicable regulations.

the award process, and ignored the findings
of a review of this particular award process
through an independent audit conducted by
the General Accounting Office. If this deci-
slon is sllowed to stand, it. will establish an
astonishing new precedent that will invite
every loser in government competitions to
seek judicial on the slightest technicality. It
will seriously undermine the government’s’
ability to make awards that best serve the.
national interest. It threatens the very
heart of the competitive. process that helps -
to ensure that the government supports ac-.
tivities of the hlghelt quality for the best .
price.

LISTING OF ARGUMERTS

1. Thres of Judge Smith’s four reasons for
ruling Berkeley's application was ineligible*
were based on provisions of the Perkins Act
describing the Ngﬂonsl Center. However,
the regulations governing the application:
procedure described who was eligible to
apply to become the Center, and Berkeley's
application did meet those requirements.
The Judge’s ruling on our compliance with
the Perkins Act is therefore Irrelevant (See

"Argument 1 below). The fourth reason was

a conflict with EDGAR's requirement that
coples of subcontracts be included with pro-
posals; (see item 6 below).

2. Even if the Perkins Act itsell were
taken to determine who was eligible to
apply, the substantive issues on which the
Judge ruled Berkeley’s application did not
conform are all matters of interpretation.
By substituting his own judgment for the
Secretary’'s on these three matters, the
Judge falled to honor the usual presump-
tion that the executive is correct in discre- .
tionary matters within its authority. Judges
should overrule the executive only if the ex-
ecutive is flagrantly wrong. If Judge Smith’s
decision were allowed to become precedent,
all losing bidders in federal procurement
competitions would be invited to file suit In
hopes that judges would see some substan-
tive reason to overturn the decision of the
executive. (This has to be written by a
lawyer.)

3. Even If the Judge had authority to sub-
stitute his judgment for the Secretary’s, his
interpretation of the facts was not correct.
The first substantive issue is whether or not
Berkeley proposed a single National Center.
Even in our original proposal, submitted
prior to August 14, we did propose a single
Center with subcontractors, not regional
centers as implied in Judge Smith’s decision.
(See Argument 3, below)
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4. The second substantive conflict Judge
Smith saw between the Berkeley proposal
and the Perkins Act was whether we pro-
posed a single director. We did. (See Argu-
ment 4, below.)

5. The third conflict Judge Smith saw be-
tween our proposal and the Perkins Act was
whether the University of California was
prepared to make a ‘‘substantial financial
contribution” toward establishing the Na-
tional Center. It was. (See Argument 5,
below).

8. The Court notes that Berkeley’s propos-
al contained no subcontracts with each of
the other five institutions with whom
Berkeley intended to work. 34 C.F.R. 75 128
does not require submission of subcontracts,
it does require the submission of a written
agreement. Berkeley's application fully
complles with 34 C.F.R. 75.128. (See Argu-
ment 6, below).

7. This decision, which is wrong for the
reasons stated above, should be overturned
quickly, and Ohlo State should be enjoined
from any further legal action that will
impede the operation of the National
Center at Berkeley. Expedited procedures
-are-warrahtéd because the Perkins Act re-
quires that there shall be a National Center
and until this lawsuit is settled the oper-
ation of the Center is stalled. Neither the
Center at Berkeley nor the former Center
at Ohlo State is able to function effectively,
especially with regard to performing the
service functions specified in the Perkins
Act. Furthermore, the public interest de-
mands that the National Center provide in-
formation to Congress and other interested
parties as the Perkins Act enters its period
of review for re-authorization Congressional
_hearings on re-authorization of the Perkins
Act are expected to begin in early 1989—
possibly sooper. As is usually the case in
re-authorization of major Federal legisla-.
tion, provider and client groups review the
existing Act and establish their positions
well in advance of hearings to be of use in
the process of re-authorization, the Nation-
al Center must proceed immediately to ana-
lyuexhﬂnghmenationa.\dauaetalnm
tntensive fashion. Berkeley has already
begun that analysis; it is also providing
other kinds of information and leadership
in the process of reviewing the Perkins Act,
It should be allowed to continue to do so.

_(Bee Argument 7, below)

ARGUMENT 1 APPLICANT/GRANTEE

There is a clear distinction between appli-
cants and grantees in the statutes and regu-
lations governing the designation of the Na-
tional Center for Research in Vocational
Education by the Secretary of Education. It
appears that the court at several points in
its decision falled to recognize that distinc-
tion. On page 7, Paragraph A, the court
cites 34 CFR 417.20: “an applicant is eligible
to be designated the National Center {f: (1)
the application is from a nonprofit entity
assoclated with a university and (2) is pre-
pared to make a substantial financial contri-
bution towards the establishment of the Na-
tional Center.” The operative word in this
sentence {8 not “applicant’” as the court pre-
sumes but “designated.” The question then
is not if the cited requirements of the stat-
ute are met by the applicant but if the re-
quirements of the statute are met by the
designee. Under this line of reasoning,
therefore, the judge’s finding in the last
sentence of page 8, (“The Secretary’s fallure
to make initial eligibility contingent upon
statutory compliance is not in accordance
with 20 U.B.C. 2404(a)") is incorrect.

The same argument holds with the
Judge’s finding that Berkeley was a consortl-
um and not a contractor-subcontractor rela-
tionship. The only statutes and regulations
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on this issue do not in any part mention the
word “applicant” only “Center” or “Grant-
ee.” Leaving the other issues related to this
{ssue aside, the relevant question is whether
Berkeley, when it was designated as the Na-
tional Center complied with the statute.
Again, the court erred In not distinguishing
between an applicant and a grantee.

The same argument holds when the court
finds that a director (and not co-directors) is
required. (for further explanation see Argu-
ment 4)

The court goes even further afield on its
treatment of the question of substantial
contribution. The requirement there is not
that “the university associated with the Na-
tional Center is to provide a substantial fi-
nancial contribution toward its establish-
ment” (see page 15 of the court’s declsion,
last paragraph) but that the University be
prepared to make a substantial financial
contribution. Clearly, the facts indisputably
show that Berkeley was quite prepared and
did mske the necessary commitment of a
substantial annual contribution, exceeding
$600,000. Again, the court confuses require-

Finally, it is lmportant to note that none
of the pertinent regulations which govern
applicants and/or applications would dis-
qualify Berkeley’s application (see Federal
Register, Vol. 50 No. 159, Friday, August 186,
1985, Rules and Regulations: Sections 417.1
417.20, 417.30, 417.31). The distinction is
quite clear in the regulations, some are for
applicants (see above) and some are for the

National Center (see Sections 417.40 et.‘

seq.).
lnsum,theeourthnabadlyeonfusedthe

fssue eligibility of the application with com-’
pliaricé of the Center, To be eligible for con-
sideration, the application had to meet a

few simple criteria. It had to come from a
non-profit entity assoclated with a universi-
ty prepared to make a substantial financial®
contribution. It had to address the major
topics outlined by the Secretary In the regu-

lations governing the competition. It had to
be submitted on time. Berkeley satisfled all’

of these criteria. Before a grant is awarded,
it is the responsibility of the government to
ensure that the final award is in compliance
with all relevant laws and regulations. The -
government not only has the right, it has
the obligation to request changes that will
ensure that the final sward is fn compli-
ance. This precisely what the government
has done in this instance. It insisted on one
director rather than a co-director. It insisted
that there be no ambiguity that the center
would operate as a single center. It insisted
that Berkeley assume sole responsibility for
making a substantial financial contribution
rather than count the combined contribu-
tions of Berkeley and its subcontractors. It
insisted on reviewing the language that
would be used in the subcontractual agree-
ments. Surely these are all proper, appropri-
ate actions for the government to take.

The court, however, seems to think that
34 C.F.R. 75.109(b) prevents such changes
from occurring once the deadline for sub-
mission of the application deadline for pro-
posal submission has passed. 34 C.F.R.
75.109(b) reads:

An applicant may make changes to its ap-
plication on or before the deadline date for
submitting applications under the program.

Anyone familiar with the government pro-
curement process knows that this section
refers to changes initiated by the applicant
Prior to the deadline, an applicant may
make any changes it wishes; after the dead-
line it may not initiate any changes on its
own. It may, however, accede to requests by
the government for changes. To rule that
75.109(b) prohibits any changes requested
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by the government completely destroys the
power of the government to negotiate and
ensure that the government obtains the
best product for the best price in strict com-
pliance with the law. To so rule effectively
declares invalid every government contract
and grant {n place!

ARGUMENRT 2 PRESUMPTION OF AGENCY REGU-,
LARITY (TO BE ADDRESSED BY AN ATTORNEY)

ARGUMENT 3 THE 1SSUE OF A SINGLE CENTER -

The Court accepts the plaintiff’s conten-
tlon that Berkeley proposed “to fund six re- .
glonal centers” and that the proposal failed’
to comply with Congressiona! intent to es-.
tablish a single national center with a criti--
cal mass of resources. This conclusion is a:
complete misreading of Berkeley’s proposal. ;
Berkeley proposed to marshal the resources’
of six of the country’s leading research in-
stitutions into a single national center with '
a unified vision of the future of vocational
education and a carefully crafted and well’
integrated agenda for research and service.,
What Congress has sought to avoid is the

melﬂemtion of independent centers_that

might duplicate efforts or work at cross pur-_
poses. The law is quite clear that it Intended
that the Center enter into subcontracts to.
accomplish the aims of the Center, and no-i°
where in law or regulation is there even the’ .

“slightest suggestion that uubcontract,orn"l

must all be located in one single low.ion.r
Rather It fs the singleness of purpose, unity’ ?
with respect to planning and ooordlnatmn.t;
and the avoidance of duplication that Con-; [
greas has sought. -

Berkeley’s proposal unquwdonably 5

carry out that agenda by strategically locat«-\
ing special functions at those places that3y
are among the best qualified in the nation?

education faculties in the country. Leader}.a
nhlp development is housed at the Universt

experience with distinguished leadership
stitutes. Technical assistance for speclnI
populations is the primary responsibility of,
the University of Illinois, which leads the”
country in research on students with special, }
needs. The research efforts take advantagef’
of the unparalleled expertise of the Ra.ntf«
Corporation with survey research and quan---
titative methods, the pioneering work of:
Teachers College in the relationships be-
tween education and work, and the land-"
mark efforts of the University of California®
in economic development, writing, mdf
mathematics.

In short, Berkeley proposed & national‘
center in the truest meaning of the word. It
proposed a center that sought out the ﬁnest,
minds in the country and set them to work,
in a well coordinated, unified way on the.
major problems confronting vocational edu: ‘.
cation. This is precisely what Consrelis
sought; it wanted these resources
in a single center but not necessarily l
single location. Indeed to insist on a single:
location i to ensure that Congress must;



April 20, 1988

gettle for second best. It Is simply not possi- other five institutions with whom Berkeley
ble in a project of this scope and magnitude intended to work. The Court maintalns that
1o assemble all the best talent in one geo- the failure to include subcontracts violates
graphic place. Surely Berkeley's strategy 34 C.F.R. 75 128 (c). However, 34 C.F.R. 75
achieves the alms of Congress. The panel of 128 does not require submission of Subcon-
experts reviewing the appjications thought fracts. 34 C.F.R. 75 128 reads as follows:
0. as did the Office of Vocrtional and Adult (a) If a group of eligible parties applies for
Education, the Secretary ¢f Education, and a grant, the members of the group shall
the General Accounting 'Office. On what either—
basis can the court reasonably rule other- (1) Designate one member of the group to
wise? ’ apply for the grant; or
ARGUMENT 4 THE ISSUE OF THE SINGLE (2) Establish a scparate, eligible legal
DIRECTOR entity to apply for the grant.
Berkeley's pro 1 cd Prof - (b) The members of the group shall enter
namn i €580 into an agreement that—
Charles Benson and Gordon Swanson as
e o 5 (1) Detalls the activities that each
Co-Principal Investigators™. However, the . oo var of the : .
‘e group plans to perform; and
proposal explicitly stated that “Professor - o) RBinds each mecmber of t
> of the group to
Charles Benson is fiscally accountable to )
every statement and assurance made by the
the U.S. Department of Education, the pro-
applicant in the application.
vider of funds and client, and this responsi- ;
- (¢) The applicant shall submit the agree-
bility cannot be delegated or abridged. ment with its application.
(Volume I, p. 178; emphasis supplied) It is s

Berkeley complied fully with 34 CF.R.
plain that ultimate responsibility and au- 45498 Berkeley was clearly Identified as

thority were Intended to rest with Professor ;.. prime contractor applying for the grant.

Benson alone, and therefore all other em- ;
ployees of the Natlonal Center would be ac- The proposal clearly defined the activities

countabie to-Professor Bensofi. The gna-
o o1 oers a8 o prncios invesgmaors i heonieloT, 1 e O B0/

traditional in universities, as & way to share .. ¢ s had agreed

credit for ideas which emerge from the yors from each of au‘&?&?&iﬁﬁ“&?ﬁ:ﬁiiﬁ

nteracton of many kinds Dealenating Peo. g them to perlorm the work as outlined
p g2 {n the proposal for the amounts indicated in

acknowledged his importance in the intel- th
e budget. It also, in response to the Gov-
lectual leadership of the Natlonal Center, . ment's request for additional informa-

put Professor Benson was clearly designated tionr provided a model subcontract pursuant

¢t the sole person at the top.:

Tris i it In Derkerés-s origina) propos- 1034 CFR. 6331, This s standard operat-
al, submitted before the August 14 deadline. . ¢ nrocess The applicant and its poten-
S"WD |t1y. ln. t‘he’ nBezo'tlatlon m} tial subcontractors commit themselves. to
Lul:: titles . given .t,o mfmo:eyl;ctgam' and perform: the work as proposed. All parties
. y are free to.reconsider if during the process

s“nson-tn order to make Professar Ben- o negotiations the government requests
son’s. sole' leadership explicit in_his title. changes. Formal subcontracts are then
fodee Bmith ciied ietimony bat e Grai i when the negoiaton proces Tas
ctance ‘at all™. That is correct’ becauss concluded. It is impossible, therefore, to In-
a1 e ; clude subcontracts with the initial applica-
m.medE' ex_keeg-m!orlginn] propogal had cleanly g, he application must simply contaln
responsible %m‘mlm commitments to conduct the work as pro-
other ¢ q . posed.. Berkeley’s. application contained
oiher employoes of the National Center. I Gommittad ettars from i of s suboontrac
) ' tors. It, therefore, was {n full compliance

ble to him; - with 34 CFR. 75.128.

" ARGUMENT § THE ISSUK OF A SURSTANTAL :
FIMANCIAL CONTRIBUTION - .+ ARGUMENT 7 THE ISSUE OF THE IMPORTANCE OF
SPEXDY RESOLUTION

 The Perkins Act states that the National :
Center ahall be “a nonprofit entity associat- Y tor th i;} them%ecci.sio:; t’? awa.rdR th]e
=d with a public or private nonprofit univer- gran e enter 101

Py p P €r- i Vocstional Education to the University of

mmeﬂb!epu.uol end tt?)wmuard: ?t_:um‘ ml ]'wl h. Culifornia at Berkeley will have serious and
ment.” This language is repeated In the lan- - long-lasting consequences for the field of vo-
suage of the regulations describing who was catlonal education, for several reasons:
eligib) 8mi 1 1. The Carl Perkins Act, which authorizes
nelthei g’lemtg l;fo':me :;ui‘::f:m de. [ederal ‘spending for vocatfonal education
fined “substantial”. However, he concluded and which has embodied federal policy on
that . . * vocational educatlon, expires in 1989. The
Berkeley's application was ineligible 1o\ thorization of the Perkins Act is a

ML mfé l?h';em :ilté?dt(l:: ‘:umul:' lengthy process involving serious discussions
I:lrlng o} Berkeley's contribution. In the re- about tl;‘e‘lddﬁcﬁaon’ gzg{le:'e:;]dpﬂ:f ’;Oguhf
g, O e o trarting . UC Into 1989. As part of its legislative man-
stitutl date to “develop and provide information to
Hitutions would now be paid by Berkeley. 80 jracilitate: national planning and poticy de-
would bi m&m e%v %;hﬁz‘.i-k‘éfe;hﬁf °°8| ;'; lopment In vocational education”, the Na-
18 subcontractors. The amount of contribu- tional Center should participate in the dis-
Ion was not an issue, only the er of cussions around reauthorization by provid-
ing its expertise and rescarch capabllities to

mm for it. This kind of technlcal ad- 33 and the Department of Education
wer ﬁg‘m?&lﬁlﬂﬂ enezot.etzﬁ:g In particular, the Center at this very
onclud . moment should be responding: to requests
e that Berkeley's initial proposal for data analysis from Congressional staff
ot e, aice B e o o the American Vocational Assoctation. the
Jrepared to make @ supstantlal {lnancial - Counci] of Chief State School Officers, and
A ution one way or the other. many other related organizations. However,
EGUMENTY ¢ THE ISSUE OF THE FAILURE TO if the award of the Center grant to Berkeley
INCLUDE SUBCONTRACTS is delayed. these kinds of participation

The Court notes that Berkeley's proposal cannot take place—by either a National
ontalned no subcontracts with each of the Center at Berkeley or a National Center at

" Any delay
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any other location—and policymakers will
be denied access to important information
that the Perkins Act specifically requires of
the National Center. Furthermore, this aci-
tivity cannot be carried out later, after a de-
layed start for the National Center. because
the process of reauthorizing the Perkins Act
has already begun and will not wait for a
lengthy process of starting and completing a
new competition of the National Center.

2. The elections of 1988 wlll bring substan-
tial changes in political leadership. both in
the executive branch as a new president
takes office and In Congress. During 1988
and 1889, candidates and newly-elected poli-
ticans will be formulating positions on edu-
cational issues, since education has emerged
as among the most [inportant challenges
facing our nation. As part of its general
charge to provide research and information,
as well as “information to facilitate national
planning and policy devefbpment in voca-
tional education”, the %ational Center
should legitimately provide information and
research to newly-elected policy-makers as
they_begin to define their-positions-on-edu-
cational matters. This process cannot take
place if the start of the National Center is
delayed. Like the participation of the Na-
tional Center in the reauthorization of the
Perkins Act. this kind of activity cannot
readily be performed later, since the process
of defining issues and positions is.now ac-
tively underway. .. :

3. The field of vocational education is.ripe
for change. The “excellence” movement of
the past several years has thrown vocational
education into disarray; but on.the other
hand the recognition has grown recently of
how high dropout rates are and ‘how inap-
propriate for many students the convention-
al academic curriculum is. The field of edu-’
cation is ready for new approsohes to. both
academic and vocational education, and is
now looking for leadership in this area. Any
delay in beginning the National Center will
interrupt the momentum that has been
building for serious reform in the nation’s
system of vocational and academic educa-
tlon. . .

4. Any large and complex organization is
subject to deterioration if it Is not main-
tained. The University of California at
Berkeley has assembled a team of national-
ly-prominent researchers and ansalysts to
carry out the varfous missions of the Na-
tional ‘Center. If there is significant delay,
the members of this team will drift off to
other research, teaching, adminlistrative,
and policy positions, and the laborious proc-
ess of assembling & Center will have to start
again. This will further delay the ability of
the National Center to engage in the re-
search and dissemination activities which
Congress has required under the Perkins
Act.

5. If the grant to Berkeley for the Nation-
al Center Is vacated, the delay In beginning
a National Center will be enormous. The
judge's order to ‘‘begin anew the award
process in strict compliance with 20 U.8.C.
§ 2404 and applicable regulations” refers to
the Perkins Act, which requires the Depart-
ment of Education to sclect a Center from
“golicited applications”. While thls mlght
mean that the Department should choose
from applications already solicited, it cer-
tainly allows the Department to choose
from among applications solicited anew. Be-
ginning the process of awarding & grant
from the beginning would require publish-
ing notice in the Federal Register of the In-
tended process; allowing a perlod for public
comment: announcing planning grants; re-
celving applications for planning grants;
awarding planning grants; allowing a period
of time for planning grants; accepting final
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grants; going through a review procedure to
choose among final applicants; and finally
awarding a grant. The process of reviewing
final applications could be expected to be
much more thorough and therefore time-
consuming this time around than the proc-
ess just completed has been, as a way of
avolding still another lawsuit. This entire
process consumed 18 months in the existing
round of applications for a National Center;
it could easily take this long or even longer
if the Department of Education must “begin
anew the award process”, Thus the decision
to vacate the designation of Berkeley as the
National Center generates the prospect that
there will not be a National Center until
sometime in 1980.

It is important to note that such a delay
will not only damage the institution that
Berkeley has created to carry out the work
of the National Center; it will also destroy
the organization assembled at Ohio State
University, where many people have already
left and more will continue to do so. Thus
delay demolishes any chance that an exist-
ing institution can speedily start the work
of the National Center.

‘Mr-WILSON.—The department- ig-in——Sueh—programs,together with_th

the process of appealing this decision
and oral arguments will be made in
early June. I am confident that the
court of appeals will overturn the
Ohio District Court decision. .

Mr. President, la.nguage has been in-
cluded within H.R. 5, which although

I believe sets a da.ngerous precedent,
has become necessary in the face of a
lengthy judicial proceeding. Until a

final court decislon is reached, Berke--

ley will be unable to negotiate con-
tracts essential to the successful-oper-

ation of the.national center without"

taking a substantial financial risk. -
Specifically, H.R. 5 includes provi-
sions to allocate $2 million to-Ohio
State University and $2 million to
Berkeley to operate separate vocation-
al education research centers. This
funding will relieve Berkeley of any fi-
nancial -liability incurred, and more
importantly, much-needed vocational
education research can continue.

I thank the Chair and the distin-

guished floor mansagers for allowing
me the opportunity to address my col-
leagues on this matter and yleld the
floor.

Mr. HATCH. Mr. President, today is
an important day for our country.-We
shall take final action on an omnibus
bill, H.R. 5, the Hawkins-Stafford Ele-
mentary and Secondary School Im-
provement Amendments of 1988. This
bill, for 5 years reauthorizes many es-
tablished Federal education programs
and authorizes, for the first time, sev-
eral new initiatives to meet current na-
tional education problems.

Education is not only the key to the
future of our Nation’s young people.
Increasingly, it is also the key, in a
technologically more complex and
changing economy, to retaining oppor-
tunity for full participation in our so-
clety by older citizens as well. .

I am most pleased that such an im-
portant bill as the School Improve-
ment Amendments of 1988 is named
for my good friend, ROBERT T. STAF-
FORD, the distinguished Senator from
Vermont, who is retiring at the end of
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this session. His commitment. to find-
ing solutions for a broad range of na-
tional education needs over his many
years of service in the Congress is
properly recognized by the fact that
we have named this bill after him. All
of us who believe that a quality educa-
tion is a fundamental component of
our national well- being and security
will miss him.

- The children of our country should
have a brighter tomorrow, & better
future, as a result of many of the pro-
grams in this bill. Although the Feder-
al taxpayer's dollar contributes only
about six cents of every education
dollar spent in this country, those six
pennies are very important for serving
groups or meeting national problems
which, otherwise, would remain un-
gerved or unaddressed. A good share of
those six pennies will go to fund the
programs authorized by this legisla-
tion.

care and dedication of parents and
educators In implementing them, are
very Important for my own State of
Utah. We are a small State, with a
long traditfon of a significant -self-
taxing effort to fund good educational

programs. But we are hampered by
the fact that the Federal Government
owns nearly 70 percent of the land in
our State. This drastically reduces our
tax base. With one of the highest
birthrates .in: the country, and many
federally--connected children residing
within ‘our borders; Utah has so many
childrén in its schools that, despite
our higher-than-average tax effort,
Utah has the second lowest average
per pupil expenditure in the United
States. Federal programs—many old,
some new—authorized by H.R. 5, the
school improvement  amendments, are
an important. supplement to Utah’s
own-efforts. I wish to thank the many
parents and éducators and others in

Utah who have taken the time to give’

me their advice on how to make these
programs better serve the needs of
Utah children and of children across
this country.

Let me highlight for a few moments
some of the important provisions of
this omnibus bill. The chapter 1 pro-
gram of remedial education for educa-
tionally and economically disadvan-
taged children must succeed. It served
over 23,000 children in Utah last year.
In today’s world, it is critically impor-
tant that our children develop the ele-
mentary skills of reading and writing
if they are to have avallable to them
the full range of opportunities which
our Nation has to offer. Thus, I am
pleased that this bill also contains a
new basic skills remedial program tar-
geted on secondary schools as well as
some additional programs to help
ensure that our students will stay in
school and make the most of their
education.

Another excellent education pro-
gram which fosters high quality aca-
demic Instruction has been expanded
in these school improvement amend-

‘tunities of our common national life, 3
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ments. We have significantly increased
the auuthorization of the magnet
schools program to promote desegre-
gation. We have also authorized a new
alternative curriculum schools pro-
gram to encourage integration and im-
prove quality education throughout
districts which have high concentra-
tions of minority children. I hope that
the original magnet schools program is
sufficiently funded so that its worthy
purposes may be more fully imple-
mented. Also, if magnet schools are
fully funded, we can begin funding the
new alternative curriculum schools
program. I believe this, too, is impor-
tant. For, if we increase the quality of
education offered throughout districts
with high minority populations, we
will not only be serving better those
deserving children. We then may also
be able to bring back into the public
school system nonminority children

e gurrently attending private schools,

This could be the key to across-the-
board improvement in such localities.
Thus, we must continue the old deseg-
regation efforts under the original
magnet schools program. But we
should also recognize that there are 3
further problems, to be solved in the #
years ahead, to make intregration a re-'j;
ality throughout this country. Our.
new alternative curriculum. .schoolsy
program can play an imporant part in :
that effort. . o

HR. 5 also wisely increases the»
range of bilingual education progra.ms i

gL ]

The greater flexibility for parents and3
educators to select instructional meth-i
ods suited .to local needs and circum

one group which deserves special at
tention from the Federal Governmen
our limited-English-proficient chil-¢
dren. I think it is most imporant to:}
allow these children a greater chancei
to learn our common language. To be
able to utilize the full range of oppor-:3

these children need to learn Englishig
even while maintaining their own}
native language and cluture. We have §
learned In the last few years thalj
school districts are eager to have thisg
increased Instructional flexibility. g
There have been far more applicationsif
than available Federal funds for alters#
native Dbilingual instruction pro-;“;
grams—for special alternative pro-
grams—under the current law. For ex-t‘L
ample, in 19§5-86, there were three ap-.

plications from Utah for funding 8.1
“special alt,ematlve language instruc-
tion program” under the Federal Bl-a—
lingual Education Act. However, due, L

believe, to the shortage of availablca P
funds under the existing 4-percent’ ’«’-1
cap, not one of those proposals re::
ceived Federal funding. This is regref.” 5
table. The change contained in thesé :

school improvement amendments Wﬂl_a
help remedy this inflexibility—an in-

flexibility, I might add, which only

hurts these children who truly neg?; ]
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this special assistance from the Feder-
al Government.

Also reauthorized in these school im-
provement amendments is the Federal
impact aid program, a program criti-
cally important to U because of the
large numbers of federally connected
children residing in dur State. This bill
reauthorizes both programs, for pay-
ments in lieu of taxes and for con-
struction assistance. The testimony of-
fered at the Education Subcommit-
tee’s field hearing in Farmington, UT,
last August was most helpful in their
reauthorization. Funding for “B” cate-
gory students has been reaffirmed.
And we have included another impor-
tant new provision—up-front payment
of the full handicapped portion of the
entitlement for handicapped students.
It i8 only fair that the Federal Gov-
ernment should bear a reasonable cost
of educating federally connected chil-
dren residing in our States, and that,

—“with limited furds avallable, more as-
sistance be provided to help defray the
costs of the most expensive education.
" I also belleve that the prohibition on
dial-a-porn now contained in this bill
is critically important to the welfare
of the children of this Nation. It seems
only right and proper to me that at
‘the same time we approve a range of
.positive programs to assist the chil-
"dren of this Nation we also face up to
'a problem which considerable evidence
thas shown is- detrimental to their
physical, intellectual, and moral well-
1being. If-a-so-called technological solu-
}uon' to the access of our children to
dial-a-porn had been  aviilable, I, of
Leourse, would have supported it. How-
‘éver, I feared that the technological
;solution proposed after much long and-
Jcareful -work by many in both the
‘House and the Senate had too many
‘;‘loopholea to make much of a dent in
. this problem. There are those who be-
: lleve that the particular prohibition of
i #lephone dial-a-porn, originally in the
.8enate bill and reinserted yesterday
by.the House of Representatives, is
unconstitutional. If it is so held by the
courts of this land, I shall work to
-eénact one which meets constitutional
;Tuster. I bow to no one in my respect
“for the rights guaranteed by the first
‘2&mendment. I also believe, however,
_that dial-a-porn has not been an exer-
_cise of rights in fact granted by that
‘Constitutional provision as well as
being a force detrimental to the well-
being of this Nation's young people.

To repeat, Mr. President, I belive
there is much for us all to be proud o
In these S8chool Improvement Amen
ments of 1988. I would also like to
] my colleagues Senators PreLL
2nd Starrorp, who have so ably guided

omnibus bill to its completion,
And all my other colleagues on the

Education = Subcommittee and the

Labor and Human Resources Commit-

who have worked so diligently on
this bil. I look forward to continuing
efforts with them, and with my other
glleagues in the Senate and the

Ouse of Representatives, to serve the
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deserving children of our country with
efficient and productive Federal edu-
cation programs.

Mr. COCHRAN. Mr. President, I
Join my colleagues today in expressing
my support for H.R. 5, the Augustus
F. Hawkins-Robert T. Stafford Ele-
mentary and Secondary School Im-
provement Amendments of 1988.

This bill not only renews the Federal
commitment to elementary and sec-
ondary education, but it also strength-
ens that role. New programs such as
star schools, even start, and teacher
training initiatives will provide stu-
dents with opportunities never pre-
sented to them before.

The chapter 1 program is of vital im-
portance to students in Mississippl.
The renewal of this program will con-
tinue to benefit thousands who de-
serve a quality education. I have seen
the work and the success of many
chapter 1 programs_in my State._Re-
cently, Secretary Bennett recognized
123 school districts across the country
which have bcen exemplary in the
chapter 1 field. Two of my constitu-
ents, Bertrand Antoine of the Green-
wood, MS, public schools and Robert
McDaniel, of the Hazlehurst, MS
public schools were both selected to
receive this honor. They are examples
of those coordinators who do make
chapter 1 a successful program. I con-

‘gratulate them and the many other

coordinators across my State. . .. - .
. I congratulate my colleagues in both

bodies who have so diligently worked.
on this bill, and I thank those mem- -

bers of the Senate Labor and Human
Resources Committee, with whom I
had the pleasure of working on this
effort. o

Mr. HELMS. Mr. President, I am
pleased that the House of Representa-
tives has included language in this bill
to ban interstate dial-a-porn. It has
been a long- and hard-fought battle,
but the American people have been
heard: We, a society, cannot and
will not to this smut on our tele-
phone lines.

Mr. President, this result would
never had occurred had it not been for
the hard work of a number of people
in the House of Representatives. Con-
gressmen BiiL DaAnNNEMEYER and
TrHOMAS BLiLEY, in particular, have
done yeomen's work on this issue and
they deserve a lot of credit. Without
their efforts, the ban on a dial-a-porn
would never had come to fruition.

Mr. President, just as I suspected,
some House Members tried to duck
the real issue of dial-a-porn by claim-
ing that banning dial-a-porn is uncon-
stitutional. With all due respect to
these gentlemen, I belleve they are
wrong.

I am not a lawyer, Mr. President, but
it does not take a great deal of wisdom
to see that lawyers and Federal judges
have made a shambles of the tradi-
tional laws in our country banning ob-
scene and indecent material. These
laws were reasonable and had a long
and honorable history. They kept at
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bay certain vile and base instincts of
our fallen human nature for the good
of individuals and society alike.
Through these laws, decency and mod-
esty and sound family life were pro-
moted.

These laws, however, have been un-
dercut by a patchwork quilt of con-
fused and confusing Federal court rul-
ings. It is an understatement to say
that the precedents of the Supreme
Court and other Federal courts on the
subject of obscenity are more properly
labeled constitutional chaos than con-
stitutional law. The fact Is that the
first amendment and antiobscenity
laws existed side by side, without seri-
ous conflict, for all of American histo-
ry until the second half of this centu-
TYy. .
Then, still having the same old Con-

stitution but imbrued with a new liber-
__al ideology, the Supreme Court started

hacking away at traditional laws
against smut. In short, the libertines
of the ACLU combined with usurpers
on the Federal bench set out to repeal -
decency in this country—all under the
guise of constitutional law.

For the first time in the history of
the Constitution antiporn laws had to
pass elaborate and technical constitu-
tional tests before they could be en-
forced... Not. surprisingly, :few laws
could pass this new extra-constitution- -
al muster. The philosopher/kings had
finally- arrived in" America,” and they
sat in black robes on Federal court
benches armed with new, radical ideas
.about the Constitution. = -

The results {in 1988, Mr. President,
are plain to see. The United States of
“America i8 now & society satiated with
obscene, indecent, and pornographic
materials. Not only are they available
everywhere in the public domain, but .
thanks to the dial-a-porn industry,
they are even avallable over the tele-
phone of every home in America. :

Mr. President, the patriots of the
American Revolution and the framers
of the Constitution did not sacrifice
their lives, their fortunes, and their
_sacred honor so that a coterie of dial--
a-porn operators and the phone com-
panies could become millionaires in
the 20th century. Our forefathers had
higher ideals in mind. The great prin-
ciples of freedom they put in the Con-
stitution were meant to serve the
common good, not the prurient inter-
est.

Mr. President, I wish each and every
Senator could have been with me the
other day and could have seen what I
saw. I attended a press conference
with two parents whose families had
been destroyed by dial-a-porm. One
father, holding a picture of his pre-
cious 4-year-old daughter, told the
story of how his daughter was coerced
into engaging in sexual acts by a day-
care provider's son after the son had
listened to some 75 dial-a-porn mes-
sages. A mother told a similar story
about how friends of her son raped
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her 10-year-old daughter after listen-
ing t0 2% hours of dial-a-porn.

Their pain Is real, Mr. President. I
am told that hundreds, if not thou-
sands, of parents have experienced the
same pain. Their children’s innocence
has been stolen by the porn kings and
some phone companies for the sake of
a buck.

In this Senator’s opinion, the Consti-
tution does not force Congress to sanc-
tion a dial-a-porn industry which cor-
rupts the morals of children and pol-
lutes the minds of adults. The Consti-
tution is not a death wish reduced to
writing, It does not require us to
commit -cultural suicide by tolerating
vice and the cultivation of vice for
profit.

Some. Senators may state that pro-
tection for the porn kings may not be
what our Founding Fathers wanted
but the courts have tied their hands, _
"~ Nohsens€, Mr. President. Citizens for

Decency Through Law, Inc, has pre-
pared a legal memorandum supporting
the constitutionality of S. 212 which is
identical to the dial-a-porn language
currently contained in H.R. 5. I placed
this memorandum in the Recorp on
December 1 of last year and I am plac-
ing it in the Recorp again.
I will not take the Senate’s time to
read this lengthy brief. I emphasize,
however, that the Supreme Court has
never, I repeat, never said that it is un-
constitutional to ban obscene and in-
decent dial-a-porn and I don't believe
they will in the future.

- The question here today, Mr. Presl-
-dent, is not whether my amendment is
unconstitutional—it clearly violates no
provision of the Constitution—but

whether we in Congress have the cour-

age to stand up against the porn kings
and- gmut peddlers and stand up for
},he American people and public moral-
ty

I am happy to see that the House
agrees with the Senate that interstate
dial-a-porn should be banned. I urge
swift adoption of H.R. 5.

1 ask unanimous consent that the
memorandum 1 mentioned earlier
which was prepared by the legal staff
of Citizens for Decency Through Law,
Inc., appear in the RECORD.

I also ask unanimous consent that a
letter from the Knights of Columbus
supporting swift approval of H.R. 5,
also be included in the RECORD.

There being no objection, the mate-
rial was ordered to be prlnted in the
RECORD, as follows:

Ci1TiZENS FrOR DECERCY THROUGH LAW—-
MPrMORANDUM OF LAW IN SUPPORT OF 8. 212

This legislation proposes to amend Sec-
tion 223 of the Communications Act of 1934
(47 U.S.C. §223), and as amended will pro-
hibit obscene and indecent communlcatlons

by means of telephone to any person, re-.

gardless of age. It is the purpose of this
memorandum of law to demonstrate the
need for this legislation, and to provide sup-
porting legal authority for its enactment.

L. THIS HISTORY OF DIAL-A-PORN AND THE
FAILURE OF PREVIOUS LEGISLATIVE EFFORTS
Today, any child {in America can hear

hardcore sexually explicit messages on the
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country's telephone system. These recorded
and live so-called “dial-a-porn” messages
contain graphic descriptions of ultimate sex
acts, both heterosexual and homosexual,
sado-masochism, of incest, bondage, and sex
with animals. Attorneys representing this
industry are admitting that dial-a-porn is
opeanly available to children, but according
to them: The exposure of this material to
children is the price we must pay for a free
soclety. Carlin Communicalionrs, Inc. et al,
v. The Mouniain States Telephone & Tele-
graph Company, et al, CIV. 85-1420 (D.
Ariz. 1985) (transcript of proceedings). In
every major city across this country, dfal-a-
porn telephone services became readily ac-
cessible to children by mid-1985, with feder-
al and state law enforcement agencies ap-
parently unable or unwilling to stop it.

This dial-a-porn “industry” is still in its in-
fancy, dating back to March of 1983. Yet, in
less than four years, it has grown from only
one service operating nationally from its
New York headquarters, to many services
operating In every major city. The messages

__continue_to_become_more_sexually explicit—

and deviant In their content.

‘When dial-a-porn {irst became available in
March 1983, it should have been prosecuted
under already existing federal law. 47 U.S.C.
Section 223 of the Federal Code then pro-
vided: “(a) Whoever—(1) in the District of
Columblia or in interstate or foreign commu-
nication by means of telephone—(A) makes
any comment, request, suggestion or propos-
al which {8 obscene, lewd, lascivious, filthy,
or indecent . . . shall be fined not more than
$560 or imprisoned not more than six
months or both.” Section 223, by its plain
mu.nlng. should have been used by the FCC
and the Department of Justice (DOJ) to
control dial-a-porn * services. However,
throughaut 1983, the PCC and DOJ issued
leiters to one another and to. the general

public creating every possible excuse as (o .

why Section 223 could not be enforced. - .

The FCC went on record as ruling: “Sec-
tion 223(1XA) applies only to persons. who
utter obscene or indecent words during calls
they place.” “Second Report and . Order,”
Gen. Docket No. 83-989 (Oct. 16, 1985) (em-
phasis added). According to the FCC, since
dinl-a-porn dealers did not “place” the callx,
Section 223 did not apply to them, This re-
strictive and erroneous interpretation given
Section 223 by the FCC resulted in & lack of
legal action taken against dial-a-porn during
its first year of operation. The FCC refused
to take administrative action, and the DOJ
refused to take criminal or civil court
action. Such lack of prosecution allowed the
services to flourish. Meanwhile, the content
of the messages became far more sexually
explicit, moving from merely “indecent”
suggestive language, to language which
clearly fell within the restrictions of both
state and federal obscenity legisiation.

Congress became frustrated at the lack of
legal action taken against dial-a-porn and, in
late 1983, amended Section 223, making it a
crime to make “any obscene or indecent
communication for commercial purposes to
any person under 18 years af age or to any
other person without that person’s con-
sent.” 47 U.S.C. Section 223(bX1XA) (em-
phasis added). In so amending Section 223,
Congress “legalized” dial-a-porn. For the
first time in the history of this country, ob-
scene material was de-criminalized for *‘con-
senting adults.”” This legalization of obscene
dial-a-porn messages for consenting adults
directly violated legal precedent as estab-
lished by the Supreme Court in cases such
as Paris Adult Theatre I v. Slaton, 413 U.8.
49 (1973), which rejected.the “consenting
edults’” defense.

‘In amending 223, Congress further provid-
ed that the FCC was to issue regulations
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which would deny access to dlal-a-porn serv-
ices to persons under 18 years of age. Com-
pliance with these regulations would be a
complete defense to llability under Section
223. In other words, even if & minor breaks
through the restrictions and calls dial-a-
porn, the dealer, having complied with FCC
regulations, cannot be prosecuted.

Attempts by the FCC to issue reg'ulations
pursuant to §223(bX2) have been totally
unsuccessful, and it is now clear that no reg-
ulations fram the FCC will adequately pro-
tect children from these dial-a-porn services.
The first set of FCC regulations, issued in
1984, was struck down as unconstitutional-
by the Second Circuit Court of Appeals.
Carlin Communications, Inc. v. FCC, 749
F.2d 113 (2nd Cir. 1984). A second set of
FCC regulations, issued on October 16, 1985,
was also set aside by the Second Circuit
Court. Carlin Communications, Inc. v. FCC,
787 F.2d 846 (2nd Cir. 1988).

The above described history reveals two
major flaws in the 1983 amendments to Sec-
tion 223 which have resulted in the f{ailure
tocontrol dial-a-porn. First, legalizing dial-

a-porn for “‘consenting adults” was contrary
to the decisions of the U.S. Supreme Court
and placed Section 223 in conflict with all
other federal obsecenity statutes. Conse-
quently, the legalization of disl-e-pom as-
sured that it wouid always be acoessible to
children. The second major {law {n the 1983
legislation was to give the FCC the power to
issue defenses to lability under § 223(bX2)—
the FCC has demonstrated its inability to
issue workable regulations that will- pro&ect
children.

Finally, as & result of the 1988 lecblathm
and of the indecision by the FCC on thixs'
muatter, the courts and the law enforeement-
community are in 3 state of confusion con-*
cerning the centrol and/or- prosecution of
dial-a-parn distributors. At the present time,

federal prosecutors will-not prosecute the -

distributors of obscene dial-a-porn messages,.
even where they fmve been made blatantly

available to children. “The reason for this®

Inck of federal enforcement is the belief:

that disl-a-porn distributors ¢an only be'

prosecuted under §223(b) and under none
of the other federal obscenity laws.’ State
law enforcement authorities will not. pros-:
ecute because of the confusion in the feder-

ﬂlmna.fearotlegﬂactlo‘nbythedh.lﬂ-,

porn industry sgainst state officlals, and o
mistaken belief that the FCC has preempt-!
ed this field of law. At the writing of this-

memorandum, there are no federal or statei

criminal cases pending against dial-a-porn*
distributors—they are operating freely,
sensing a complete jmmunuy from prosecu-

tion. M

II, THE PROPOSED AMENDMENT IO 47 US.C.
§ 223 DOES NOT VIOLATE A DiAL-A-PORN RE- .
CIPIENT'S RIGHT TO PRIVACY OR RIGHT m
ACCISS

The first objection that may be leveled at?
this legislation is that it violates & custom--
er's right to receivedial-a-porn messages. As
will be shown, this criticism 18 without
merit. It is well settled that obscenity, in.
whatever form, is not protected by the Pirst
Amendment. Miller v California, 413 U.S. 15
(1973); Kaplan v California. 413 U.S. 115.
(1973). Hence, the states and federal govern-,

' Federal criminal charges were dismissed in 1985,
in Otah, where numerous children had been €X-
pmedwmdlu‘pommmBeuuan(blh
in a state of confusion, the U.E. Attorney atternpt-,
ed to prosecute Carlin Comrmunications and others
far violations of other federal obsoenity laws. How:*
ever. the Judge dismissed the indictments. ruiing
that violatlons could only be prosecuted under
§ 22Xb). US. v. Carlin Communications, Inc. et ak
No. CR-85-00086G (D. Utah 1985).
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ment may lawfully prohibit its commercial
distribution, whether telephonically or
through other media. /d. The Supreme
Court has made clear that the “mere pri-
vate possession of obscene material” in the
home cannot be made a?crlme. Stanley v

Georgia, 394 U.8. 557 (1967). However, there
is no correlative right to purchase obscenity
in the public marketplace or to have it dis-
tributed to your house through channels of
public commerce. In United Stales v 12 200-
St Reels, 413 U.S. 123 (1973), the Court held
that the “right to possess obscene material
in the privacy of one’a home does not give
rise to a correlative right to have someone
sell or give it to others.” 413 U.S. at 128. In
s0 holding, the Court ruled that Stanley is
to be viewed as “explicitly narrow and pre-
clsely delineated.” 413 U.S. at 127. “We are
not disposed to extend the precise. carefully
limited holding of Stanley. .. .” 413 U.S. at
128. Indeed, the Court has squarely held
that there is no right to “receive it” in “the
privacy of the home.” United Stales v Orito,
413 US, 139, 141 (1973) (emphasis added).
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The products of the dial-a-porn industry
are clearly not protected by a constitutional
right of privacy. These messages are being
publicly distributed and have become
openly avallable to children through chan-
nels of public commerce. Because of the
complete public and commercial nature of
this dial-a-porn industry, regulation under
Section 223 is clearly permissible,

IIL. THE FEDERAL GOVERNMENT MAY LAWPULLY
PROHIBIT THE TRANSMISSION OF OBSCENE
AND INDECENT DIAL-A-PORN.
A. Obscene Dial-A-Porn

Without question, obscene speech is not
protected by the First Amendment. Brocket!
v. Spokane Arcades, Inc., 472 UB. , 86
L.Ed.2d 394, 105 S.Ct. (1985); Miller v.
California, 413 U.S. 15 (1973). Hence, the
government may lawfully prohibit its distri-
bution, whether telephonically or through
other media. Kaplan v. California, 413 U.S,
115 (1973). See also, United States v. Lam-

In Orito, the Court_further held that there pley, 573 F.2d 783, 50 A.L.R. Fed. 525.(3rd

is no right to use “common carriers in inter-
state commerce” (such a&s the telephone
company) for delivery of obscene material
to the home. ‘413 U.S. at 142. See also,
United States v Reidel, 402 U.S. 351, 353-54
1971) (there is no right to deliver obscene
naterial for use in the home.) .
Furthérmore, the Supreme Court in FCC
7 Pacifica Foundation, 438 U.S. 728 (1978),
held, inter alia, that radio and television do
not have the right to “broadcast” “inde-
sent” material into the home. The Court re-
lected the contention that an individual has
A right-of access in the privacy of his home
lo “indecent” radio or television broadcasts.
The Court. reasoned that such broadcasts
wre “uniquely accessible to children” and
‘that the governments interest in the ‘well-
wing of-its youth’ justified the regulation
o otherwise protected speech.” 438 US. at
149. This government interest in the “well-
reing of its youth” and the “accessibillity)
0. children” similarly present, and are
Tiggered, upon” the transmission of “inde-
ent” ‘or “obscene” dial-a-porn into the
wme, As the Court stated: “{Tlhe ease with
vhich children may obtain access. . . , cou-
sled with the concerns (for children} recog-
zed in Ginsberp, amply justify special
aatment of indecent” material. 438 US. at

Azsuming arguendo that exposure of dial-
+porn to children can be prevented, the Su-
reme Court has rejected the contention
hat the distribution or transmission of ob-
cene materials between consenting adults is
Jonstitutionally sanctioned. In Paris Adult
Theatre I v. Slaton, 413 US. 49 (1973), the
Jourt held that potwithstanding lack of ex-
‘ogure to children, the distribution of ob-
ccne material between consenting adults
ould be regulated: We categorically disap-
‘tove the theory ... that obscene, porno-
Taphic films acquire constitutional immu-
ity from state regulation simply because
hey are exhibited for consenting adults

nly ... {Wle hold that there are legitl-

wte state Interests at stake in stemming
he tide of commercialired obscenity. even

SSuming it is feasible to enforce effective

af against exposure to juveniles

nd to passerby. Rights and interests other
08n those of the advocates are Involved.

13 U8. at 57. This holding squarely does

¥ay with any contention that “consenting

dults” have a right to transmit or recelve

e dial-a-porn. It should again be
tressed, however, that many dfal-a-porn
tst:'lbut,ora have openly made their “prod-
ot” available to children and have refused
> acknowledge any responsibility for ex-
tuding children’s access.

Cir. 1978) (upholding constitutionality of 47
U.B.C. §223). This Issue 13 50 well settled
that there has been no serious claim to date
that the Congress may not constitutionally
prohibit “obscene” dial-a-porn.
B. Indecent Dial-A-FPorn
The more frequently repeated assertion s
that Congress may not legislate against “in-
decent” dial-a-porn. This assertion is errone-
ous and Ignores sound legal precedents per-
mitting the use of the “indecency” standard
for the telephone medium. These prece-
dents and authority are set forth herein.
- ~In its landmark case of F.C.C. v. Pacifica
Foundation, 438 U.8. 726 (1978), the Su-
preme Court defined the word “Indecent” as
“nonconformance with accepted standards
_ of ‘morality.” It is a “shorthand term for
-patent offensiveness.” Id., at 470 n. 15. This

definition obviously does not coincide with "

the three-part definition of ‘“obscenity”
found in Miller v. California. Yet, the Su-
preme Court has never limited government
restrictlons ‘on speech to the obscenity
standard.* For example, the Court has
upheld restrictions on all of the following
types of speech: false advertising, speaking a
prayer in a public achool, libel, slandcr,
spea.kipg words amount to a conspira-
cy or an obstruction of justice, sedition, yell-
ing fire in a crowded theatre, using words
which constitute offering a bribe, words
that threaten social harm because they ad-
vocate {llegal acts, words (from a loudspeak-
er) at 3:00 am in a residential neighbor-
hood, speaking in contempt of court, com-
mitting perjury under oath, television ciga-
rette advertisements, saying words which
have been classified (e.g., secret) by the gov-
ernment, copyright violations, pretrial pub-
licity which might interfere with a defend-
ant’s opportunity to secure a fair tria), U.S.
vernment employees engaging in political

h (Hatch Act), sexually explicit mate-
which is harmful to minors, non-ob-
scene sexually explicit movies shown In vio-
Iation of a zoning ordinance, child pornogra-
phy, and finally, “indecent’ speech.® Thus,

*In {ts unamended pre-1983 form, § 223 prohibit-
ed the use of the telephone to make “any comment,
request, suggestion or proposal which is obxscene,
lewd, lascivious, filthy, or indecent . . .” 47 US.C.
§ 2323 (aX1))A). This precise language was upheld as
constitutional in United States v. Lampley, 573 P.
2d 783. (3rd Cir. 1978). Hence, the prohibitins on
“indecent” telephone language (n § 223 has already
passed constitutiotal muster.

* See, “Where Do You Draw the Line?”. ed. Victor
B. Cline (Brigham Young University Press, 1974).
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the broad contention that government re-
strictions on expression are limited to the
obscenity standard are quite incorrect. Reg-
ulation of sexually-orlented expression has
by no means becn limited to that standard,
although the degree of permissible regula-
tion has varied with the circumstances.

The application of the “indecency” stand-
ard to dial-a-porn is supported by the Su-
preme Court’s analysis of the First Amend-
ment, which accords some varieties of
speech (l.g., “indecent” speech) less protec-
tion than others.* The Supreme Court’s rul-
ings that certain types of expression are en-
titled to little or no protection under the
First Amendment find their modern begin-
nings with Chaplinski v. Ncw Hampshire,
315 U.S. 568 (1842), where the Court upheld
a_ “fighting woards” statute under which
Chaplinski had been convicted for calling a
policeman ‘‘a God damneddracketeer” and a
“damned fasclst.” Id. at 5B9. Justice Mur-
phy's rationale for upholding the statute
against a First Amendment attack Is set
forth-in the following  excerpt  from “the
opinion:

There are certaln well-defined and nar-
rowly limited classes of speech, the preven-
tlon and punishment of which have never
been thought to ralse any Constitutional
problem. These include the lewd and ob-
scene, the profane, the libelous, and the in-
sulting or “fighting’ words—those which by
their very utterance Inflict injury or tend to
incite an immediate breach of the pesace. It
has been well observed that such utterances
are no essential part of any exposition of
ideas, and are of such slight social value as a
step to truth that any benefit that may be
derived from them iIs clearly outweighed by
the soclal interest 'in order and morality. fd.
at 571-72. The Supreme Court has em-
braced the position that differing degrees of
protection are afforded different classes of
speech. Speech protected in some contexts
may In others be 80 harmful, or of so little
value, that It can be regulated because the
harm to soclety outwelghs the expressive in-
terests. Thus, First Amendment protection
“often depends on the content of the
speech.” Young v. American Mini Theatres,
Inc., 427 U.S. 60, 66 (1976). Furthermore, as
Justice Stevens has stated, “the Pirst
Amendment affords some forms of speech
more protection from governmental regula-
tion than other forms of speech,” New York
v. Ferber, 102 S.CL. 3348, 3367 (19882) (Ste-
vens, J. concurring), and the context of
speech may determine whether or not it is
protected. F.C.C. v. Pacifica Foundation,
supra, at T47-48 (1978), The Court has al-
lowed government regulation of non-ob-
scene speech, based upon subject matter
and context in numerous cases. See, Rowan
v. Post Office Department, 397 US. 728
(1970) (banning crotic material from the
mails at recipient request); C.B.S. v. Demo-
cratic National Commiltee, 412 U.8. 94
(1973) (upholding network refusal to accept
commercial advertising); Lehman v. Shaker
Heights, 418 U.S. 298 (1974) (upholding
policy of accepting commercial advertising
but refusing political advertisements on
city-owned bus line); Greer v. Spock, 424
U.S. 828 (1976) (barring political speakers

¢See, L. Tribe, American Constitutional Lai,
§£12-18 (1978); Krattenmaker & Powe, “Televised
Violence: First Amendment Principles and Soclal
8clence Theory.” 64 Va. L Rev. 1123, 1207-1212
(1978); Stone, “Restrictions of Speech Because of
its Content: The Pecullar Case of Subject Matter
Restrictions,” 46 U. of Chi L. Rev. 81 (1978); Note,
“Young v. American Mini Theatres, Inc.: Creating
Levels of Protected Speech.,” 4 Hastings Const. L.
Quarterly 321, 344-54 (1877); “The Supreme Court,
1975 Term.” 90 Harv. L. Rev. 58, 200-205 (1976).
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from a military base); Jones v. North Caroli-
na Prisoners Union, 433 U.S. 118 (1877) ban-
ning in-prison solicitation of membership in
a prisoners union); Young v. American Mini
Thealres, suprg, and Renton v. Plaplime
Thealres, Inc., U.S. , 89 L.Ed.2d 29, 106
8.Ct. (1986) (placing zoning restrictions on
the location of adult theatres); F.C.C. v. Pa-
cifica, supra, (prohibiting radio broadcast of
indecent programming); Board of Education
v. Pico, 457 U.8. 853 (1982) (certain books
may be removed {rom a high school library
because of thelr vulgarity); New York v.
Ferber, supra, (banriing non-obscene sexual-
1y explicit depictions of minors); Ginsberg v.
New York, 390 U.S. 629 (1968) (banning dis-
tribution to minors of non-obscene material
which is *“harmful to minors”); Bethel
School District No. 403 v. Fraser, 478 U.8.
. 92 LLEd.24 549, 108 B.Ct. (1988) (upheld
restriction on indecent sexually suggestive
language  in a political speech by high
school student); City of Newport v. Iaco-
bucct, 479 U8, , 93 L.Ed.2d 334, 107 8.Ct.
(1986) (upheld city ordinance banning non-
obscene nude or nearly nude dancing in
bars). ’
_ It isim
stricting “indecent” or “obscene” speech are
not directed at a particular viewpoint. They
proacribe only the mode or form of expres-
sion, not any ideas the ‘‘Indecent” language
or pictures may purport to convey. If the
speaker is concerned with ldeas, he can
escape the penalty by expressing them in
some other form. The Court has recognired
that content iz separable from form and
that other modes of expression are virtually
availgble. Restrictions

pared with a lawyer who, mopenemn't.zd-
dresses the judge in “indecent” terms. Rulea
against that sort of apeech will undoubtedly
been!amedhyt.home(hnldmahwyﬂ'm
contempt), The:Court recognizes that other
more. Wmﬂm -of objecting.to the .
judge-are.avallable and the lawyer must use
um.uﬂwmurtmtedinmcmca.Aro-

quirement . Ianguage be avoid-
edw:m,ha.vnmpdmn.ryeﬂectmthelorm.
rather than the cortent, of serlous commu-

nicationsl’ k
: Ehatumotbeemrmdbyt.hemeoflm
.oﬂamivelanzuua...«umm...[ﬂtwﬂl

tles. . . . [Tlhey surely He st the periphery
of First. Amendment concerns. 438 U.8. at
47318,
" Since March of 1983, when dial-a-porn was
first commercially marketed, countless chil-
dren have been exposed to it. It constitutes
an attractive nunisance tn every home In
Amerfca where children are present. There
is no completely effective way to prevent
~ children from being exposed to “indecent”
or “obscene’” dial-a-porn so.long as {t is law-
fully and commercially marketed. Make no
mikstake, dial-a-porn providers care little
whether a caller is a child of 8 or an adult of
19—their motive is profit. Chfldren are
behllnz {njured every day through “tndeeent"
.'.

The Supreme Court has repeatedly held
that where the interests of children are at
stake the government Is fully justified in
regulating non-obscene material. This xig-
nificant governmental (nterest in the pro-
tection of minors has been fdentified in a
number of cases. See, Prince v. Massachu-
setts, 321 U.S. 158, 168 (1944X~[a] democrat-
“ic society restg, for its continuance, upon
the healthy, well-rounded growth of young
people into full maturity as citizens’); New
York v, Ferber, sxpra, 756-57 (“a states in-

recognize that laws re-
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terest in ‘safeguarding the physical and psy-
chological well-being of a minor’” is “com-
pelling” and justifies banning non-obscene
sexually explicit depictions of minorsy;
F.C.C. v. Pacifica, supra, 749 (government
interest in the ‘“well-being of its youth" suf-
ficient to ban all indecent broadcasting to
children, as well as adults).

In Ginsbery v. New York, supra, the Su-
preme Court upheld a ban on the distribu-
tion of non-obscene sexually explicit materi-
al! to children. The prohibition on distribu-
tion of such “indecent’® material to chil-
dren s supported by the exact same interest
present when “indecent” dial-a-porn Is ex-
posed to children. The “governments inter-
est in the ‘well-being of Its youth’ and in
supporting ‘parents’ claim to authority in
their own household justified the regulation
of otherwise protected expression.” Paci-
fica, supra, at 749; Ginsbery, supra, at 639-
40. The Court in Ginsberg elaborated on
these compelling Interests. There were two
governmental interests which Justified 1{mi-
tations on the availability of sexually explic-

it (“indecent”) material to children. First,
_the-Court-noted-that “constitutional {nter-

pretation has consistently recognized that
the parents claim to authority in their
household to direct the rearing of thelr chil-
dren is basic in the structure of our soclety,”
and that perents and others responsible for
children’s well-being “are entitled to the
support of laws designed to aid discharge of
that responsibility.” Id., at 639. Second, the
Court stated that “government has an inde-
pendent Interest in the well-being of its
youth.” Id, at 640. The Court declared that:

While the supervision of children’s read-
ing may best be left to their parents, the
knowledge that parental control or guidanoce
cannot always be provided and soclety’s

transcendent interest in protecting the wel-.

fare of children justify reasonable regula-
tion of the sale of material to them. It Is,
therefore, altogether fitting and proper for
a state to Include in a statute designed to
rthte the sale of pornography to children

special standards, brosder than those em-
bodied tn legislation slmed at controlling
dissemingtion of such material to adults. 1d.

Indeed, Justice Stewart, in his concurring’

opinion in Ginsbery, at 649-50, provided an
additional theoretical justification for strict-
er regulation of disseminstion of gexually
explicit “indecent” material to minors:

I think a State may possibly determine

that, at least in some precisely delineated

areas, a child—like someone in a captive au-
dience—is not possessed of that full capacity
for individual choice which (s the presuppo-
sition of First Amendment guarantees. As
the Court more rccently stated, the govern-
ment’s interest in “safeguarding the physi-
cal and psychological well-being of a minor”
is “compelling.” New York v. Ferber, supra,
at 756-57 (emphasis supplied).

Today, children are suffering injury
through exposure to sexually explicit “'inde-
cent” dial-a-porn. Thus, “soclety’s right to
adopt more stringent controls on communi-
cative materials available to youths than on
those [only] available to adults” is well es-
tablished. Pacifica, supra, at 757 (Powell, J.
concurring) (quoting Erznoznik v. Jackson-
ville, 422 U.S. 205, 212 (1975)); See also,
Miller v. California, supra, at 36 n. 17; Inter-
state Circuil, Inc. v. Dallas, 390 US. 676,
690 (1988); Jacobellis v. Ohio, 378 U.S. 184,
195 (1864). No member of the present Court
has dissented from this principle. Indeed, in
the recent case, Bethel School District No.

* ~“Bookstores and motion picture theatres, for ex-
ample, ‘may be prohibited from meaking indecent
material available to children.” F.C.C. v. Pacifica
Foundation, supra, at 749 (explaining Ginsbery).
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403 v. Fraser, 478 U.S. , 92 L.Ed.2d 549, 106
S.Ct. (1986), the Court made emphatic the
government's ability to ban sexually Inde-
cent speech to children even In the context
of a political speech. The Court emphasized
that bans on indecent speech have been
upheld repeatediy where the welfare of chil-
dren was at issue. Citing Thomas Jefferson,
the Court stated:

The Manual of Parliamentary Practice, '

drafted by Thomas Je{ferson and adopted
by the House of Representatives to govern
proceedings in that body, prohibits the use
of ‘impertinent’ speech during debate and

likewise provides that ‘[nlo persons Is to use -

indecent language against the proceedings
of the House. Jefferson's Manual of Parlia-
mentary Practice, §§ 359, 360, reprinted in
Manual and Rules of the House of Repre-
sentatives, HR Doc. No. 97-271, pp. 158-159
(1982). 92 L.Ed.2d at 557 (emphasis added).
In banning “indecent” speech In the
schools, the Court thus noted that Congress
itself bans “indecent” speech during con-
gressianal proceedings.

___The_governmental-right to-restrict-access—

to non-obscene but “indecent” material even

to adults, when it {5 sufficlently harmful to .

children, is & key part of the Court’s ration-
ale in the landmark F.C.C. v. Pacifica Foun-
dation case.®* Radio and televigion broad-

casting, like the telephone, is ‘“uniquely w‘

cessgible to children.” /d., at T48.

The Court’s willingness to deny access to .
non-obscene material to adults when chil- -
dren would otherwise be harmed was dem- :

onstrated in Board af Education v. Pico, 467
U.8. 853 (1882). In Pica, the Court remand-
ed with Instructions for the lower court to
determine whether improper motvations

had tainted the Board's removal of certain |

"books fram a high school library. The First
. Amendment would be offended if the court -

found the books had been removed with
intent “to deny respondents access toldeu
with which petitioners disagreed.”

872. On the other hand, muncomtltudon-.
al motivation wouid not be demonstrated 4f °

it were shown thet petitioners had decided
to remowve the books at issue becanse those
books were pervasively vwigar.” Id, at 871
(emphasis supplied). Pico identifies another

context in which government may restrict

dissemination of indecent matertals tao chﬂ
dren, as well as aduits.

Probably the most frequently c!ted case in

opposition to the use of an “indecency”

standard is Butler v. Michigan, 352 US. 30

(1957), with its oft-quoted assertion that the

government may not “reduce the adult pop- .

ulation . . . to reading only what is it for
children.” Id., at 383. In a brief opinion the
Court struck down a criminal conviction
under a manifestly overbroad Michigan stat-
ute that forbade the publication, sale or
other distribution of any publication, writ-
ing, plcture: or other thing, including any
recordings, containing boscene, tmmoral,
lewd or lascivious prints, pictures, figures or
descriptions, tending to incite minors to vio-
lent or depraved or immoral acts, manifestly
tending to the corruption of the morals of
youth . .. Id, at 881. The Court correctly
ruled that the law was overbroad and “not
reasonably restricted to the evil with which
it 1s said to deal.” 1d., at 383. It is significant
to note that Michigan had another statute
specifically proscribing the distribution of
erotic materials to minors, but that statute
was not before the Court. /d.

The more recent Pacifica Court limited
the Butler case by distinguishing it. In &

¢ The Court also rested its holding on the “perta-
siveness” of the medlum which carries the “inde-
cent” material to children, discussed infra 138 US.
at 748,
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real sense, of course, Pucifica bans the
broadcast of “indecent” material to adults
as well as children. However, the Court
ruled that unlike Butler, the F.C.C. order
did not “reduce adults tg hearing only what
ts fit for children” beca adults “may pur-
chase tapes and reco to go to theatres

and nightclube to hear these words.” Paci- -

Sica, supra, at 750 n. 28; and See, Powell, J.
(concurring) at 760 (“the Commissions hold-
ing does not prevent willing adults from
purchasing Carlins [“indecent”) records,
from attending his performances, or, indeed,
from reading the transcript reprinted as an
appendix to the Courts opinion'). Clearly,
this analysis i8 squarely applicable to “Inde-
cent” recordings heard over the telephone.
They are easily avallable to adults from
other sources and their removal from the
telephone (where they are exposed to chil-
dren) would not “reduce adults to hearing
only what is fit for children.” Indeed, the
Court {tself analogized “indecent” broad-
casting with “indecent” telephone language,
-stating-that neftheris given “constitutional
immunity” to “avoid a harm that hes .. .
taken place.” Id., at 749. The Court cited as
justification for its holding the need for
newly: enacted Congressional legislation
against “obscene or profane” telephone lan-
gqauvage. /d., at n. 27. -

One must remember that the Butler stat-
ute prahibited the distribution of all materi-
al “unsuitable” for minors no matter what
the source or media. It made it impossible
for adults to obtain the material anywhere.
As In Pacifica, the dial-a-porn prohibition
wotlld deal only with one medium which is
unfquely hurtful to children. As Justice
Poweéll stated in his Pacifica concurrence:

In ‘most instances, the disseniination of
this kind of degrading speech to children
may be limited without also limiting willing
adults access to it. Sellers of printed and re-
corded matter and exhibitors of motion ple-
tures and live performances may be re-
quired to shut their doors to children, but
such a requirement has no effect on adults
access . .. The difficulty is that such a
physical separation of the audience cannot
Se accomplished in the broadcast [or tele:
shonel media. . . . (Bloth adults and unsu-
dervised children are ltkely to be in the
roadeast or [dial-a-porn) audlence, and the
Jroadcaster (or provider] cannot reach will-
ng adults without also reaching children.
{d, at 758-59 (Powell, J. concurring). Justice
“owell went on to state that “(t]his, as the
“ourt emphasizes, is one of the distinctions
etween” such media and others *justifying
. different treatment . . . for First Amend-
nent purposes.” Id.

As In Pacifica, the prohibition of “inde-
ent” dial-a-porn involves a limited form of
egulation of a single medium whose adult
nd youth audiences cannot be physically
eparated. Butler, on the other hand, ap-
lied to all media and embraced a wide-
anging (and vaguely defined) subject
‘atter. Moreover in Butler, dissemination

{ the materials to children could generally

& controlied at the point of distribution

fthout denying access to willing adults.

his {s impossible with broadcast radio (as

L Pacifica) and dial-a-porn.

Indeed, the very facts present In Butler

mit it to the situation wherein the distrib-

wor of “indecent” material can differentd-

‘2 between adults and children. This obvi-

1sly cannot be done when the child tele-

0nes a tape-recorded message. Clearly,
1¢ Tuling that better applies to diat-a-porn

Pacifica. Telephones are precisely like

dio and television because of their easy ac-
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ceszibility to children and the virtual impos-
sibility for parents to monitor their use.?
The Court in Pacifica also reasoned that
“broadcast media” has a pervasive presence
in the lives of all Amcricans. “Putently of-
fensive, indecent material presented over”
such a pervasive media “confronts the citi-
zens . . . In the privacy of the home, where
the individuals right to be left alone plainly
outwelghs the First Amendment rights of
an intruder.” /d., at 748 (citing Rowan v.
Puost Office Depl., supra, banning erotic ma-
terial from the malls at recipifents request).
This analysis is squarely applicable to dial-
a-porn. It I3 of the utmost importance to be
cognizant that dial-a-porn is presently in
the home whether the homeowner wants it
or not. Today one cannot have telephone
service In the privacy of one’'s family envi-
ronment without being required to have
dial-a-porn with it. Families with children
must give up telephone service to be "left
alone” from exposure of their children to
this “intruder.” Is there really a medium
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tioning the court to issne an injunctfon
against the future distribution of specifical-
1y named or identified materials has been
categorically approved by the Supreme
Court. Paris Adult Theatre I v. Slaton, 413
U.8. 49, 50-55 (1973); Kingsley Books v.
Brown, 354 U.S. 436, 441 (1956). The hold-
ings of Paris Adult Theatre and Kingsley
Books are clearly applicable to §223(bX5)
and permit the Attorney General to proceed
against violations of this statute by injunc-
tion.

The Supreme Court has set forth the
guidelines for such an injunction proceeding
in several cases. Specifically, the Court has
held such a proceeding Is constitutionally
permissible when, as here, the burden of
proof and of Initiating the judicial review is
the governments, and the dial-a-porn pro-
vider is allowed to tranghit pending a full
adversary judicial prokeeding, with a
prompt final judicial review avallable. Paris
Adult Theatre, 413 U.8. at 55; and see Blount

more “pervasive” than the_telephone? _,we_y._Rizzi._m.U.S.«uo 1991, Freedman-v;

“"know that children (especially teens) spend
countlezss hours on the telephone. At
present, no family can be left alone in their
own homes without the harmful nuisance of
indecent or obacene dial-a-porn.* :

Further, an argument can be made that
because the telephone system i3 a regulated
and protected system serving such a vital
publie’ function, 1t should be heid to s
higher standard of conduct than, say, a
newzpaper. In essence, the telephone system
carries out the government function of pro-
viding telephone communication to all citi-
zens who choose to have it at a rate set by
governmental regulatory bodies. They are
given de facto monopoly protection by the
government and often use publicly owned
property (o carry out thelr . business. In
return for such privileged status, the tele-
phone aystem has a public trust. The trust
is  breached :wiien: the telephone system
ga‘b?; the pornography business by expos-

every
child 'in America. 'Cf,, United Church .qf
Christv. F.C.C., 359 P.2d 994, 1003 (D.C. Ctr,
1968) (opinfon authored by Chief Justice
Burger, then a member of the District of
Columbia Court of Appeals).
IV. UNDER 47 U.8.C. § 228 (B) (8), THE ATTORNEY
. GENERAL MAY LAWFULLY ENJOIN TRANSMIS-
sION- OF K-PORN  WHICH VIOLATES

§323(B) (1) (X7 OR (1) (B}

Without question, the government may
lawfully restraln a party’s violation of an
obscenity statute through the use of a clivil
injunction proceeding, as permitted by 47
U.8.C. § 223(bX5). Such a procedure, where-
by the government files a etvil action peti-

7 Also, one cannot discount the fact that Pacifica
n 1978 {s the most recent expression of the 8u-
preme Court’s will. No member of the 1987 Butler
Court remains on the Supreme Court bench.
Indeed, Justice Stewart, who dissented In Pacifica,
{s no longer a member of the-Court.

* Recently the Bupreme Court affirmed the case
Jones v. Wilkinson, 800 P.2d 989 (10th Cir. 1988),
aff'd. U.8. (March 23, 1987). There the 10th Cir-
cuit held that the federal Cable Communications
Policy Act of 1964, 47 U.S.C. §521-559, had pre-
empted the stales from regulating “indecent’ cable
programming. 800 F.2d st 980-91. Contrary to many
published medis sccounts of this case, the issue
here was “preemiption” by the federal government,
not the constitutionality of the “indecency” stand-
ard. 8till, it s pertinent to point out that & family
can have non-cable brosdcest television in their
home if they choose. They cannot have a telephone
in their home without dial-a-porm. Unlike televi-
slon, the tclephone choice s either no telephane or
dial-e-porn. Indeed, since deregulation of cable,
many companles are coinpeting fro the same cus-
tomers. The telephone subscriber has only one
choice—a local telephone company which imposes
dinl-n-pomn on {tg subscribers.

Maryland, 380 US. 61 (1965). Subsection
223(bX$5) 1s fully supported by authority of
the Bupreme Court,

V. CONCLUBION

It has been demonstrated that the open
availability of dial-a-porn is a serious prob-
lem for adults, as well as children. It has
further been demonstrated that attempts to
regulate dial-a-porn have been a complete
failure since the start of this “industry” in
1883. This present situation can only be cor-
rected {f the present legislation is enacted
by :Congress. The legislation will obviously
receive vigorous opposition from the dial-a-
porn businesses themselves—this is to be ex-
pected sinte they stand to lose millions of
dollars if an .enforceable §223 i3 enacted.
However, this memorandum of law has
clearly shown. that §223 as amended is
firmly supported by legal precedent, and by
a’tradition for the protection of children
from this type of harm. In conclusfon, there
is 'no legal obstacle to the passage of this
legialation by Congress, and its enactment
will finally allow for the regulation.of this
disl-a-porn industry and its often “illegal”

. Respectfully submitted, .

S Benyamax W, BurL, |

Legal Counsel.
Pavl. C. McCoumon 111,
Legal Counsel
KnigATS 0r CoLUMBUS,
Washington, DC, April 20, 1988.
Hon. Jessx HELMS,
€03 Dirksen Senate Ojffice Building, Wash-
ington, DC.

Dzar SBeEwaTorR Hriums: The 1.4 milljon
members of the Knights of Columbus and
their families strongly support your efforts
and those of our colleagues to enact into
law the Dial-A-Porn amendment to H.R. 5.
In our view the overwhelming vote in the
House last night as well as the earlier unani-
mous vote in the Senate reflects not only
the broad bi-partisan support in Congress
for this measure, but its widespread support
among the American people. We urge the
Senate to approve this messure without
delay.

We just as strongly oppose any parliamen-
tary maneuver which would create the iliu-
sfon of progress on this needed reform while
in reality resigning it to inaction for the re-
mafnder of this Congress.

As you know, the Knights of Columbus
remaln steadfastly committed to the welfare
of America’s families, especially when the
moral health of or nation’s children Is en-
dangered. As the Supreme Knight, Virgil
Dechant, recently stated, “The cynical en-
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treprencures responsible for the rise of por-
nography-for-profit have already done grave
- injury to countless individuals and to the
fabric of soclety itself.”

Agaln thank you for your efforts in this
matter,

With kindest regards,
CARL A. ANDERSON,
Vice President for
Public Policy.

Mr. HARKIN. Mr. President, I rise
in support of the conference report re-
garding the Augustus F. Hawkins-
Robert R. Stafford Elementary and
Secondary School Improvement
Amendments of 1988. This bill, which
has been worked out by the House/
Senate conferees, will enhance the
Federal effort to aid preschool, ele-
mentary, secondary, and adult educa-
tion programs.

The bill is a prudent investment in
the future of our Nation. It reaffirms
the important role the Federal Gov-
ernment plays {n supporting efforts by
teachers, principals, administrators,
“"and members of school boards to edu-
cate our children to become the future
workers, artists, and leaders of our
country. It also recognizes the central
role parents play in educating their
children. -

I am particularly pleased that this
bill contalns numerous substantive
provisions that address the unique
needs of children residing in rural
America. For example, the bill {n-
‘cludes the provisions of 8. 1778, the

Rural ‘Education Opportunities. Act, -

which I introduced on October 8, 1987
‘This bill authorizes the Department of
Educition to-establish technical assist:

ance centers that will focus exclusjvely

on the.needs of rural school:districts.
These .centers. will -provide- evaluation
assistance; - consultation, - and. training
aimed: at helping local school districts
improve the quality of the education
provided to: educationally deprived
children - participating in chapter 1
programs who reside {n rural areas or
attend small school.

Although I am pleased with the sub- -

stantive provisions concerning rural.
areas included in the bill, I am, quite
frankly, extremely distressed and dis-
appointed that the Senate receded to
the House on the chapter-1 concentra-
tion formula. The concentration for-
mula included in the Senate bill was
developed after many hours of work.
It reflected the proper balance among .
reglonal urban/rural and State inter-
ests. As the Senate report states:

The committee believes that such a bal-’

ance has been struck with this compromhe
approach.

During the conference, it was recog-
nized by virtually all Senators and
Congressmen that the Senate version
provided more funds than the House
version to those school districts in
greatest need of extra assistance,
which after all 18 the purpose of this
provision. For example, under the
Senate version, Chicago would receive
$19.7 million; in contrast, under the
House version Chicago. would only re-
ceive $15.8 million. Similarly, under

the Senate version the entire State of
TIowa would receive $2.3 million; in
contrast under the House version the
State would only recelve $1.1 million.

Notwithstanding my disappointment
with the concentration formula, I do
support this bill. I am especially proud
of my committee’s resolve to reaffirm
our commitment to assist school dis-
tricts meet the speclal needs of our
educationally disadvantaged children
residing in poor areas; to strengthen
our resolve to address the problems of
illiteracy and dropouts; and to expand
our resolve to address the needs of our
preschool population.

As chairman of the Subcommittee
on the Handicapped, I am also pleased
with the numerous provisions included
in the bill providing special focus on
the needs of children and youth with
handicaps. For example, the Jacob K.
Javits Gifted and Talented Students
‘Education Act of 1988 specifies that in

the administration of the program the.

Secretary must give the highest priori-
ty for, among other things, the identi-
fication of gifted and talented stu-
dents who may not be identified
through traditional assessment meth-
ods such as individuals with handicaps
and to conduct programs for such chil-
dren. ; :

In addition, the amendments to
chapter 2, the Education Block Grant,
provide a greater degree of targeting
oh at-risk students and students for
whom providing an education entails
higher .than. average costs, which in-
clude among:others, handicapped stu-
dents; Additional' FOCI of chapter 2
are programs of: acquisition and use of
-Instructfonal ‘and educational materi:
‘alss+for. example, . ibrary books—and
other innovative projects that would
enhance the educational programs of
‘the schobl—for example, technology.
Captioning. for the hearing impaired
certainly qualifies as a technology that
may be used In innovative ways to en-
hance literacy.
~Furthermore, the fund for the Im-
provement and Reform of Schools and
Teaching Act authorizes the Secretary

of Education to make grants and enter

fnto contracts designed to improve
educational opportunities for and the
performance of elementary and sec-
ondary school students and teachers
by, among other things, helping at
risk -children meet higher educational
standards and providing incentives for
improved performance. The term “at
risk” children . certainly Includes
handicapped children.

The need to look beyond access for
handicapped children to high quality
instruction designed to maximize a
handicapped child’s potential was one
of the major recommendations of a
recent. congressionally mandated
report entitled “Toward Equality—
Education of the Deaf” prepared by
the Commission on Education of the
Deaf. The recommendations of the
Commission should be given serious
consideration and be made applicable
" to all handicapped children.
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The amendments to the State-oper-
ated program for the handicapped,
also known as Public Law 89-313,
which I developed with Senator Star-
rorp, will go a long way toward ensur-
ing that handicapped children in a
State participating in Public Law 89-
313 programs receive a free appropri-
ate public education In accordance
with all of the applicable provisions in
part B of the Education of the Handl-
capped Act. It also reaffirm the appro-
priateness of using Public Law 89-313
funds to provide early intervention
services for handicapped infants and
toddlers, consistent with the provi-
sions of part H.

In closing, I believe that the bill will
enhance our children’s educationsal op-
portunities and our Nation’s future
prosperity.

Mr. METZENBAUM. Mr. President,
I rise in support of the conference
report on H.R. 5, aptly named the Au-
gustus F. Hawkins and Robert T. Staf-
ford Elementary and Secondary .
School Improvement Amendments of
1988. This omnibus legislation extends
and improves a range of important
Federal programs which support ele-
mentary and secondary educsation. 1t .
also includes several new initiatives to
address such vital areas of national
concern as high school dropouts and
adult illiteracy. This Important meas-.
ure represents the kind of Federal
commitment we need to promote ex-.
cellence in our schools and to ensure-
that all- our Nation's students have,
access to a quality education: -

.Chapter 1 is the largest progra.m oL
Federal aid to elementary and second-:
ary education. This legislation will im-;

-prove. chapter I in several -important’

ways. The blll encourages additional
appropriations each year so that all el::
igible children can be served by 1993,:
and concentrates additional funding.
on the neediest school districts. It also
includes a new program for preschool
children and provisions which will
help schools to provide basic skills
training for secondary students and to
prevent students from dropping out.

I am particularly pleased that the
conference report includes my amend-.
ments to encourage parental involve-
ment In the chapter I program. These
amendments, along with the other
strong parental involement provisions
in the bill, will provide parents with a
whole range of opportunities to learn
about and participate In the program,
8o that parents and educators can
work together to ensure that children
in the program will succeed in school.

The legislation will also continue
support for other important education
programs, including the chapter II
block grant, Iimpact aid, magnet
schools, sclence and math programs,
and the Adult Education Act. In addi-
tion, the conference report provides
for several new initiatives that address
some very critical areas. New programs
will focus on preventing high school
dropouts, improving the basic skills of
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at-risk secondary students, providing
help for illiterate adults, and enhanc-
ing programs for the education of
glfted and talented children.

.1 am also apprecigtive that the other
sonferees agreed tolinclude my propos-
1l providing $2 million to support the
National Center fot Research in Voca-
;ional Education at the Ohlo State
University through the end of the
year. These funds will allow the center
to continue operating until a new
grant competition can be held to de-
termine the final recipient of the 5-
year grant award. This will save jobs
and permit the center to continue pro-
viding important services to vocational
educators nationwide.

Mr. President, this legislation will
help our schools to provide the best
possible education for all our children.
It represents a wise investment in the
future of our Nation, and I urge my

colleagues to support_the conference—tgrget-

report.
Mr. SIMON. Mr. President, I want to

Jjoin my distinguished colleagues, the
senior Senator from Rhode Island,
who chairs the Subcommittee on Edu-
cation, Arts and Humanities, and the
senior Senator from Vermont who
serves as - our ranking Republican
member. Both have gerved the cause
of education well over the years and
1987-88 is no exception. And 1988 is a
year in which many who have been
strangers to the sanctuary of educsa-
tion have come to pledge their é¢om-
mitment and offer sacrifices on the
educational altar fn an election year.
Not true with Senators PrLr, and Star-
roRrp. -Steadfast in their support and
consciencious in their commitment to
the cause of academic excellence, edu-
-cational equity, and equal opportuni-
ty, they are not new converts now that
it has become fashionable to -support
education in our Nation. .

1 especially want to acknowledge.the
outstanding work on this bill and on
many other pieces of education legisla-
tion of my friend Bos Starrorp, who
will be retiring from this body at the
end of the 100th Congress. In fact,
many of us would not even have most
of the existing Federal education pro-
gram if it were not for Bos SBTAFFORD
and the work he did in 1981 to pre-
serve many of these vital programs
from the budget ax of the Reagan ad-
ministration. Although they have re-
cently “found religion”’—recommend-
ing a total education department
budget of $21.2 billion or $851 million
ibove the fiscal year 1988 appropria-
“lons level. We will lose a real trooper,
in accomplished public servant, and
\n acknowledged leader in the field of
'ducation.

Mr. President, I want to say only a
ew words about H.R. 5, the Hawkins-
itafford School Improvement Act.

EFFECTIVE SCHOOLS

On September 20, 1987, Senator
’TANFoRrp and I introduced 8. 1815, the
Afective Schools Development in
“ducation Act. A body of research had
alidated that some schools, including

-conferees did reach
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those in poor’areas and with-disadvan-
taged students, have been successful in
improving student achievement, The
“effective schools” research has dis-
covered that certain characteristics—
strong leadership, emphasis on the ac-
quisition of basic skills, and a safe and
orderly school environment, among
others—are shared by these effective
schools and can be replicated in other
schools. The effective schools section
of H.R. b attempts to build upon this
research by targeting grant funds—
under chapter 2 of the Education Con-
solidation and Improvement Act—to
be used to plan, implement, support,
and otherwise encourage effective
schools programs within that State.
STRENGTHENING CHAPTER 2

On the same day, we also introduced
S. 1699, the Elementary and Second-
ary Reform Amendments of 1987. Its
basic purpose was to more effectively
eral education funds
on a fixed set of high priority Federal
programs. I am pleased that 8. 373, as
it passed the Senate included that nec-
essary tightening of the chapter 2 pro-
gram by establishing a series of priori-
ty programs for spending chapter 2
funds. The conference report reflects
those priorities.

PROGRAM IMPROVEMENT

One of the most difficult fssues to

resolve was the whole question of pro-

“viding for appropriate sccountability,

‘amoéng teachers and school sdminis-
trators, for student progress in the
chapter 1 program. While there was
much rhetoric about “State takeovers”
‘01 local school district programs—this
was blown way out of proportion—the
agreement on &
critical pection coauthored by Senator

- QuayLx and myself, which will ensure

that student progress is effectively
monitored and, when needed, addition-
al resources are brought to bear to
assure that poor children who benefit
from the chapter 1 program succeed
like all otheré€hoolchildren.

We are requiring program improve-
ment plans to be developed for schools
experiencing difficulty in achieving
stated program goals. Each local edu-
cational agency (LEA] must develop a2
plan if any of the following conditions
occurs for one year: One, a school does
not show substantial progress toward
meeting the desired outcomes de-
scribed in the LEA's application in
terms of acquiring the basic and more
advanced skills that all children are
expected to master; or two, the school
shows no improvement; or three, the
school shows a decline in aggregate
performance. The joint statement of
managers makes clear the meaning of
the second option “no improvement."
1 would like to be sure the record is
clear about the “substantial progress’
phrase in terms of meeting the desired
outcomes. That term means enough
annual progress in each of the 3 years
of the program to achieve those out-
comes by the end of the 3-year cycle
contemplated under program improve-
ment. Obviously, some situations may
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take longer-and the statute recognizes
that possibility. Thus, children would
be closing the gap between thejr cur-
rent skill levels and those expected for
all children of their age or grade level
at a pace of one-third each year.

Mr. President, I am especially in-
debted to the leadership of the Coun-
cil of Chief State School Officers, the
State Boards of Education, the Na-
tional PTA, the National Urban
League, the Children's Defense Fund,
the National Urban Coalition. and es-
pecially the Harvard Center for Law
and Education for their work on the
school improvement section of this
bill. We need more people who care
about students and less about paper-
work and their own rerogatives in the
school policy making process.

RACIALLY ISOLATED SCHOOLS

ing tendency for large numbers of mi-
nority, poor children to be concentrat-
ed in large, urban school districts with
the least amount of resources to pay
for the cost of their education. Many
of these school districts receive insuffi-
cient or no chapter 1 funds to help
them. Some qualify for the Magnet
Schools Program, but many do not be-
cause they do not have a current court
order, nor an administrative decree
{from the Education Department. Iron-
{cally, the District of Columbia—or-
dered to desegregate its schools in
1954—Bolling versus Sharpe—does not
qualify for magnet schools funding. I
strongly supported creation of a new
part B in the Magnet Schools Program
to serve racially isolated schools. Im-
proving the academic program at all
schools in a school district may be the
only way to attract whites back to the
public schools. It works in Chicago; it
is working at Banneker School here in
the District; but Benjamin Banneker
in Washington, DC, and Whitney
Young in Chicago should be the norm,
not the exception. Every child ought
to have the same chance to learn and
their educational future ought not be
determined simply by where they live.
The conferees accepted a modified ver-
sion of the part B, magnet schools con-
cept, which I hope will begin to ad-
dress the problem.

Mr. President, I want to thank Sena-
tors HatcH, KENNEDY, and WEICKER
for their leadership on this issue.

Finally, Mr. President, 1 want to
commend the staff members of all
Senators on the Labor and Human Re-
sources Committee. Many of them
have worked for more than a year on
this important bill. I especially want
to commend David Evans, Ann Young,
and Sarah Flanagan of Senator PeLL's
staff and Ellin Nolan and Becky
Rogers of Senator STAFFORD'S staff, as
well as Bud Blakey, Judy White, and
Pat Fahy of my own staff.

Mr. DODD. Mr. President, America
cannot afford to lose even one human
mind to ignorance, poverty or neglect.
It is vital, for the economic security of
our Nation, to focus our legislative en-

1 was also concerned about the-grow=—""



S 4384

development of today’s children. An
educated, trained work force is the
foundation upon which we must build,
to assure future economic success and
stability and international competi-
tiveness. Today, we can bolster Ameri-
ca’s foundations by supporting the Au-
gustus F. Hawkins—Robert T. Stafford
Elementary and Secondary Education
Improvement Amendments of 1988,
HR. 5.

H.R. 5 encompasses many vital edu-
cation programs that will extend the
historic commitment to eliminate pov-
erty, promote educational equity and
improve access for disadvantaged chil-
dren. To help this Nation cope with
future demographic and technological
changes, several new programs for
early intervention, basic skills and lit-
eracy and math and science education
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ergles on services that will benefit the

parents. Our ability to solve the Na-
tion’s education problems and develop
a work force equipped to face the chal-
lenges of the future, depends on much
more than the educational opportuni-
ties available to children.

Before concluding my remarks, I
would like to thank Senators PrLL and
STAFrorp for their leadership on this
bill. While my colleague from Rhode
Island, CLABORNE PELL, Will be around
next year to lead the crusade for edu-
cation policy, I must pay tribute to my
Republican colleague from Vermont,
ROBERT STAFFORD, Senator STAFFORD,
over the last 20 years, has made {in-
valuable contributions to this Nation
through education policy. His commit-
ment and leadership will be missed.

Mr. QUAYLE. Mr. President, I rise
in support of H.R. 5, the Augustus F.
Hawkins-Robert T. Stafford Elemen-

are .included in the package. I am tary and Secondary School Improve-
proud to have had a hand in authoring ment Afiendhients of 1988 as-amend-

the initiatives on dropout prevention,
workplace literacy and model foreign
language to help students prepare to
work in our transitional economy. '
- Today, we are confronted with a na-
tional dropout rate of 30 percent, and

up to 60 percent in some inner citles.

One out of four children aré living in
poverty. And, 35 percent of children
“entering school this year are forecast-
c;cal to end up on welfare by the age of
We cannot afford to'let the children
living in poverty, the.children of {llit-
erate parents or the children of immi.
grants who speak little English slip
-- through the cracks of our -education

- system. These children deserve anedu-

- cation that will prepare them for the

‘demands of the workplace and offer.

-many of them an avenue out-of pover-
ty. Programs that offer literacy skills,
basic skills development, special lan-
guage, math and science instruction
and Incentives for youth to stay in
school, are the most important means
- of preventing the creation of a perma-
nent underclass of Americans and
-building a strong, dynamic, . literate,
tralned workforce. .

By the year 2000, we will need these
-youth to run our country. There will
be fewer Americans entering the work
force in the year 2000. Qur Nation's
economic strength and competitive-
ness will depend on the participation
of groups that traditionally have the
highest rates of unemployment and
poverty, the greatest family obliga-
tions and the lowest levels of educa-
tion and job experience. The economic
challenges that America will face in
the future will demand an unprece-
dented level of workplace skills and
productivity from all Americans.

While this bill is a major step in the
right direction, it Is only one of many
steps necessary to make {nvestments
in our future. With one out of four
children living in poverty, we must ex-
amine our education and welfare sys-
tems, our Nation’s job market and the
availability and affordabllity of child
care for unemployed and low income

ed by the House. This version of H.R.
5 represents the agreements of the
conference committee on the educa-
tion portions of the bill and includes
the legislative language passed by the
Senate regarding the dial-a-porn issue,
which would prohibit obscene or inde-
cent communications by telephone. -
I am in full support of this dial-a-
porn prohibition, which was originally
offered by Senator Hrius, and am
very pleased that the House of Repre-
sentatives voted 379 to 22 to add the
Helms language to- the conference
‘commlittee  agreements on the educa-
.ﬂonbul‘-. R S DU
" Dial-a-porn phone. messages. are- one

- of thé most irividious inventions of our

-times and it is repugnant that children
and teenagers have. had access..to
them. I am hopeful that the Helms
language is successful in eliminating
these messages from -our telephone
" HR. :b; a3 rewritten by the confer-
ence committee, 1s a good bill and de-
serves the full support of the Senate.
-Throughout the long negotiations on
this bill, Senators PeLL and STarrorn
worked closely with other members of
the Committee on Labor and Human
Resources and protected the Senate
position with the House.

I am particularly pleased by the pro-
visions in the bill to strengthen pro-
gram improvement of the chapter 1
program. If students are not showing
improvement in their academic skills,
the local school will be helped by the
school district and the State so that
student achievement occurs. We must
ensure that the money being spent on
this important program is resulting in
increased achievement for the disad-
vantaged students participating. Oth-
erwise, chapter 1 fails its mission and
fails the students it is designed to
help.

H.R. 5 includes many program im-
provements for chapter 1 and chapter
2, a8 well as the Bilingual Education
Program, the Magnet Schools Pro-
gram, and the Adult Education Act.
This bill continues the Federal com-
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mitment to providing education to dis-
advantaged children and those with
speclal needs with increased authoriza-
tion levels. This bill will help many
thousands of students to improve their
academic skills and become productive
and contributing members of our soci-
ety.

H.R. § Is titled the “Augustus F.
Hawkins-Robert T. Stafford Elemen-
tary and Secondary School Improve-
ment Amendments of 1888, a tribute
to two legislators who have spent most
of their careers working to benefit the
American educational system and our
children. I am very pleased that these
two individuals have been recognized,
especially Senator Starrorp, who will
leave this body at the end of this ses-
gion. My friend from Vermont has
been a tireless supporter of education,
and we will miss his guidance and dedi-

cation in this area.

I would also like to commend-Sena-
tors Pruy, Kenrepy, . and HatcH for
their hard work on this bill. They
have all made this a better bill by
being open to the concerns of other
Senators and have worked in a biparti-
san fashion, resulting in_a consensus
bilL .

Again, Mr. President, I rise in sup-
port of H.R. 6§ and urge its adoption by
my colleagues. . s .

- Mr. KERRY. Mr. President, the con-
ference report on H.R. 5, approved

today by.the Senate, is the culmina--

tion of an extraordinary, successful bi-

partisan: effort. This historic 5. year -
-authorization is a forward looking bill
which gseeks to deal with the.immedi-

ate problems of ‘elementary and sec-.
ondary education. It also provides spe-
clal assistance-to help us- with .the

complex, long-term problems facing us -

today and into tomorrow.
Chapter 1, the backbone of the Fed-
eral effort to enhance the educational

opportunities for the children of low- -

income familijes, i8 greatly improved in
H.R. 6. The institutionalization of pov-
erty we have witnessed during this ad-
ministration has hit our young stu-
dents particularly hard. There is in-
creasing evidence that the poor and

disadvantaged children of this Nation

are tragically left behind by an educa-
tion system which is failing us. We can
neither afford nor tolerate this waste:

of human potential, This Nation needs °

the resources of all of our young
people and disadvantaged students de-
serve the dignity and opportunity of
an education which will lead to jobs
and equity in our society. The flexibil-
ity and initiatives built into chapter 1
will provide much needed assistance to
our schools.
Chapter

2 has been similiarly

.strengthened in H.R. 5. The block

grants for State and local education
agencies are important to meeting spe-
cial needs In areas from at-risk stu-

dents to gifted and talented students, |

from teacher training to materials
purchasing. The bill contains flexibil--
ity here while maintaining the formu-

|
|
I
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la split of 20 percent to the State Never before in our history has edu-
agencies and 80 percent to the local cation been more critical to our na-
agencies. tion’s economic well-being. In order to

A number of other programs author- compete in today’s highly technologi-
ized here will help us deal with some cal world, it is essential that we have a
of the most press problems in our well-educated and well-qualified popu-
schools today. Theé math and science lace. Widespread access to education is
teacher training will move us forward the Nation's best hope for economic
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in providing the kind of faculty sup-
port necessary for strengthening na-
tional performance in math and sci-
ence. The Star Schools Program, an
initiative of the senior Senator from
Massachusetts provides an opportuni-
ty for bringing the best of new tech-
nology to teachers and classrooms.

growth and social progress. The Feder-
al Government has no greater role
than assuring access to a quality edu-
cation.

In reauthorizing nearly all Federal
elementary and secondary programs,
H.R. 5 reaffirms the Government’s
commitment to providing a quality

The reauthorization through 1993 of education for all Americans. This bill
the Drug Free Schools and Communi- makes a number of changes that will
ties Act of 1986 is key to providing our improve the basic educational services
communities with the resources for that are provided to students, especial-
educating students and parents on the 1ly at-risk students, throughout the
risks of drug and alcohol abuse. No country.
single issue threatens the future of The centerpiece of this legislation Is

America’s youth more than drugs. I the Chapter 1 Program for education-

-amespecially pleaséd that H.R. 5 re-” ally vantaged children. Nearly 90
quires the Secretaries of Education percent of the Nation's schools receive
and Health and Human Services to de- basic grants, which are distributed to
velop and coordinate a national educa- school districts where at least 10 chil-
tion program of drug education. Simi- dren come from families with incomes
larly the assgistance to State and local below the poverty level. Separate con-
organizations on drug education and centration grants are targeted to dis-
the maintainance of five regional cen- tricts with a high number or percent-
ters on the Issue are important. The age of low income students. The for-
record shows that drug education mula for distributing concentration
works and while budgetary limits con- grants is particularly beneficial to
strain what can be. done here, these rural schools.
programs are important for many The conference agreement wisely re-
schools and communities. tains the block grant approach to the
Other provisions included in the bill Chapter 2 Program. This program
have been amply discusfed In passage gives States and local school districts
of the Senate bill, Mr. President. Let the flexibility to design services to
-me, briefly call attention to the confer- meet their specific needs. Local educa-
ence work In impact aid, bilingual edu- tion agencies may use these funds to
cation, Indian- education, vocational improve' education in several broad
education. Dilficult issues have been areas including programs for at-risk
addressed and resolved in a manner students, gifted and talented, teacher
which will allow workable solutions training, and suicide prevention.
for most problems. After a 6-year decline in impact ald
Other important progra.ms fncluded funds, I am pleased to report that the
in this comprehensive bill are notewor- trend is finally reversing. The bill cre-
thy. Magnet schools, women's educa- ates a new formula for the Part A Pro-
tional equity, immigrant education, gram of gfints and authorizes signifi-
the child development program and cant increases in funding each year.
the disability demonstration project The Part B Program of payments for
are all examples of efforts to respond the construction of facilities in feder-
to the unique needs of students. Each ally impacted districts is extended and
and every one of these programs has the budget authority s increased
demonstrated success in meeting those yearly. The gains we have made In
needs and keeping students in school impact aid policy this year are signifi-
and learning. cant, and it {s my hope that they will
In summary, Mr. President, I com- be expanded upon in future years.
mend the conferees for a job well Mr. President, I am particularly
done. It is especlally appropriate to pleased with the Indian education pro-
Senators Pewr and Starrorp visions included in the conference
who have labored nearly 2 years tq/ac- agreement. Last summer I held a hear-
complish today's passage. Their lpad- ing on education at Pine Ridge Reser-
ership has been exemplarly and we are vation in South Dakota. This hearing
all in their debt. was held on S. 1645, a bill I cospon-
Mr. DASCHLE, Mr. President, it is sored and the bill which ultimately
with great pleasure that I rise today to became the Indian Title of H.R. 5.
voice my strong support for the con- By way of background, the Pine
ference agreement on H.R. 5, the Au- Ridge Indian Reservation has the un-
gustus F. Hawkins-Robert T. Stafford enviable distinction of being the poor-
Elementary and Secondary School Im- est county in the State of South
brovement Amendments of 1988. I Dakota and the United States. Unem-
truly belfeve that this agreement re- ployment is at 85 percent, and all the
flects the best combination of Senate social ills that go along with high un-
and House bills. employment are also prevalent—astro-
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nomically high rates .of alcoholism,
infant mortality, suicides, violent
crimes, etc.

Further, 9 of the 25 poorest counties
in the Nation are now in South
Dakota, and 8 of these are on or near
Indian reservations. All but 3 of the 25
counties saw per capita income fall be-
tween 1981 and 1986, an indication
that the Nation’s poorest are getting
poorer.

But amidst all this poverty with all
its unmet needs are some real signs of
hope and progress—primarily in the
area of education.

Because the Indian community has
been making great strides in this area,
I was particularly pleased to be associ-
ated with the Select Committee on
Indian Affairs’ efforts to develop the
Indian title of H.Fx 5 and to have able
to conduct a hearing in my own State
on its largest reservation.

seen five tribally controlled communi-
ty colleges flourish—providing further
education in a supportive environment
close to the reservation. The South
Dakota Sioux are acknowledged na-
tionally for their leadership in this
area. Cheyenne River, Standing Rock,
Sisseton Wahpeton Community Col-
leges and, of course, Sinte Glaska and
Oglala Lakota offer real hope to those
Indian communities they serve.

. One of the items contained in .the
Indian title of this bill, is a program
creating a gifted and talented program
for Indian children. The program
would establish resource -centers in
two tribal colleges that would provide
assistance to Indian schools in devel-
oping educationsal programs for gifted
and talented children. One of these re-
source centers would be located at
Sinte Gleska on Rosebud’ Resemtlon
in South-Dakota.

Clearly, quality education is one of
the highest priorities' of my Indian
constituents, if not the highest—de-
spite many unmet needs. The follow-
ing are some of the provisions in the
Indian title which will enable Native
Americans to reach some of their goals
in education.

First, the bill would permit the es-
tablishment of a tribal department of
education to oversee schools run by
the BIA and by tribes, This provision
will enable the Oglala Sioux at Pine
Ridge to actively plan and better co-
ordinate all of its educational pro-
grams. It would further the concept of
self-determination by insuring the
maximum participation of the Oglala
in determining their future education
ally.

Second, the bill will prohibit the In
terior Secretary from closing any BIA-
funded schools without tribal or con-
gressional approval and bar changes in
BIA education regulations over the
next 14 months.

Third, the bill will strengthen provi-

. slons in existing law that require BIA

to consult with tribes before making
any changes that would affect schools

- --Since the 1970’5, South Dakotg has™ —

N
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for Indian cniiildren. This was in re-
sponse to an attempt by the BIA to
transfer control of BIA-run schools to
local educational agencies or other or-
canizations.

Fourth, the bill would authorize $70
million for]' grants for prejects to mecet
the supplementary cducational and
cultural needs of Indian school chil-
dren, The bill also reauthorizes dem-
onstration programs for such things as
curriculum development and dropout
prevention: fellowship grants for
Indian students; and adult ecducation
prozrams.

Fifth, the bill would create a pro-
gram for early childhocd development,
requiring BIA to coordinate existing
educational and social programs for
very young children. The bill author-
izes 815 million a year for the pro-
Lram.

Sixth, the kill would provide author-
ity for a White House Conference on
Indian Education to occur between
September 1909 and September 1991.

Scventh, the bill would require the
Office of Indian Pregrams within the
Department of Education to give pri-
ority Lo Indians when hiring.

If £merica i3 to regain lost ground in
world markets and maintain economic
securliy, we must continue the Federal
commitment of dollars to education. A
sound education is perhaps the most
fundamental tool America can offer its
citizens. The enactment of this confer-
ence agreement will go a long way
toward making this country stronger
and betier because it will provide the
children of our Nation with the oppor-
tunity to receive the quality education
to which they are entitled.

Mr. PELL. Mr. President, I move
that the Senate concur in the House
amendment to ILR. 5, the elcmentary
and secondary bill.

The PREGSIDING OFFICER. The

guestion is on agreeing to the motion.

The inotion was agreed to.

Mr. PELL. I raove to reconsider the
vote by which the motion was agreed
to.

Mr. STAFFORD. I move to lay that
muotion on the table.

The motion to lay on the table was
agreed to.

BILL INDEFINITELY
POSTPONED—-H.R. 4401

Mr. PECLL. I ask upanimous consent
that Calendar No. 615 be indefinitely
post poned. :

The PRESIDING OFFICER. With-
out objection, it is so orderad.

Mr. PELL. The bill derls with dial-a-
porn, which s contained in FLR. 5 just
acted on.

T thank the Chair.

WARTIME RELOCATION OF
CIVILIANS
The Senate continued with the con
sideration of the bill.
The PRESIDING OFFICER (Mr.
Apams). The Senator from Nebraska.
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Mr. EXON. kir. President, I have
been listening with great interest to
my {riend and colleague from Virginia,
and I thank him for his well-said re-
marks. They wveore particularly on
point.

I weuld just like to urge my col-
leagues to move forward on the bill
that I am a cosponscr of that has been
spearheaded by my friend and col-
league. Senator MatrsUnNaGa, from
Hawaii.

Since I have had a little personal ex-
perience in this particular area. that 1
will recite briefly, and while I do not
think that we Americans should take
pride In condemning oursclvas, some-
times confessing a sin and being sorry
for what you once did is good for the
soul, and thkis mizht be a time that
this is also good for the Nation.

As a younz man growing up in South
Dakota, when the rattle of World War
II was con its path, and followed by the
sneak attack by the Japanese Govern-
ment on our important naval and mili-
tary facilities in Hawali, I remember
well when the news came out that the
Japanese were being roundcd up, espe-
cially on the Pacific Coast, in the na-
tional seccurity Interests of the United
States, and I remember well at that
tilne that my father and my grandfa-
ther that I was very close to sitting
there and discussing with me, a young
lad that they cxpected would be in-
volved in the military conflict in the
years to come. They were rationalizing
and discussing whether or not it was
proper for the Unitcd States to round
up Japanese who lived especially on the
west coast and intern them—1I believe
that was the term that was used at that
particular time, and I thought my
grandfather and my father had lost all
reason.

We obviously were nat war with the
Japanese and to my young mind it
only made sense that since we were at
war with the Japanese we were at war
with the Japanese on the Japanese
mainland angd also with the Japanese
who lived in America, because you see
in Lake Andes, SD, we did not have
any Jspanese. ’n my young mind I
thought that was the proper thing to
do.

Oh, I rationalized that some of
them, a few of them probably were
good Americans, but from my logic it
only made sense that most of them
were agents of the Japanese Govern-
ment, and while T thougnt that there
may be a few Japanese-Americans who
were good, not very many of them
could have been good and if we abused
a few that was a part of the situation
that we found ourselves in at that
time and, of course, everybody at that
time detested the Government of
Japan.

My father and my grandfather, who
had a lot more wisdom than I did, sald
this remined them of World War II.
While we did not have any Japanese in
Lake Andes, SD, my hometown, we
had an awful lot of Germans because
the German stock were the ones that
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came over and homesteaded in my par-
ticular home area and were some of
the outstanding citizens, of course. in
South Dakota at that time and have
been ever since.

But they told me about World War I
and how anyone with a German name
back in World War I regardiess of
whether they were good Americans or
not were suspeet and if anyone cver
spoke German during that time they
were convinced that they were certain-
ly, if not an agent of the German Gov-
ernment, they had to be sympathetic
to them or they would net speak
German.

How idiotic can we be? How idiotic it
was lcoking back on it that we did
what we did as a Nation to Japanese-
Amecricans? who were just as good
Americans as anvone €lse, and we have
ample testimony of that right hiere in
the U.S. Senate in both Senator Mar-
suNaGga and his colleague, Scnator
InOUYE, boith wounded, decorated, vet-
erans on the side of the United States,
like s0 many Japanesc-Arncricans were
in World War II.

I only say this, Mr. President, be-
cause shame on us for assuming just
because we did not have German
names in 1917, shame on us as Amcri-
cans just because we did not have Jap-
anese names in 1941 that we took it
upon ourselves to decide what was
right and what was wrong regardless
of the rights of the individual.

I am proud of the fact that this Sen-
ator from Nebraska is supporting the
measure before us. Oh, it is going to
cost some money. That is right. But
certainly it is not going to cest very
much money compared to what we did
and the shame of what wc did to the
Japanesc-Americans at the beginning
of World War I1.

I remember another personal factor
that I do not think my friend and col-
league, Senator MATSUNAGA, Kknows
about. But a few months after that
talk I had with my father and grand-
father that I related to you, that vi-
brant American boy named Jim Exon,
with the rizht color eyes and the right
color skin, found himself in the service
of the United States and before I
served overseas 2 years fighting the
Japanese, I ended up in the sigpal
corps camp in California. It was Camp
Pinedale, and when we got there it was
the sorriest looking camp I had ever
seen or ever imagined. 1t was nothing
more than a group of tar papoer cove
ercd shacks. Some improvements were
made while I took my basic training at
that particular signal corps camp.

But, neverthe!ess, one of the reasons
we did not like it was the [act that this
was a Japanese interoment camp
where a sizakble number of the Japa
nese who were originally gathiered uf
were dumped into this dump of an in
ternment camp.

As 1 understand it, the reascn thal
they made way and put the Signa
Corps people in there was the fac
that they were not sure that it wa



