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changes it would make are too drastic
to undertake without that kind of
careful consideration.

I understand the committee chair-
man intends to hold such a hearing
should the House pass the proposal
again in the next Congress. I applaud
the chairman for that intention, as I
applaud the House for its initiative.
Clearly, the importance of the Home
Loan Program and the precedent-shat-
tering losses it has endured in recent
years call for a thorough examination
and, perhaps, fundamental changes.

The bill does require the VA to be
competitive in selling homes it has ac- .
quired as a result of foreclosure in real
estate markets where other major sell-
ers use below-market interest rates
and have, as a result, pushed the VA
out of the picture. The long-term
health of the.loan guaranty revolving
fund [LGRF] can require that VA
have the flexibility to meet or beat its
competition in marketing homes. -

Also included in the bill are provi-
sions which allow the VA to contract
for services and equipment needed to
operate the Loan Guaranty Program
and pay for these services from the
LGRPF. This provision is necessary be-
cause the VA has been unable, due to
financial pressure, to implement even
basic management initiatives to im-
prove the operation of ‘the program. I
am convinced the equipment and serv-*

ices' would ‘more- thanpay- for them-"

selved in reduced losses to the LGRP."

Iam particularly plee.sed the bill-
also includes a provision addressing an-
unintended consequence of a proviston -
in-law providing for -“lo¢al- hire” “of :

gtaff at' National Park Service-man-’

aged conservation units in Alaska. In-
establishing parks and other conserva- *
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other. The agreement would ensure
unemployed veterans are both in-
formed of the programs and benefits
avallable to them and receive effective
assistance in applying for and partici-
pation in those programs. It would
also define the role of each agency in
the information, assistance, and serv-
ice delivery process.

The concerns that led to the devel-
opment of this amendment are real.
There are many programs available to,
or targeted to, unemployed veterans.
Provision of accurate and timely infor-
mation about them is an intimidating
task. Veterans have earned the fruits
of these programs and have every
right to insist that they be efficiently
and effectively coordinated.

Failure to meet this goal imposes a
cost! not just in poor service to veter-
ans, but in missed opportunities and
wasted lives. The cost is unacceptable.
~The Senator from Pennsylvania has
wisely identified an area requiring in-
crease emphasis and has skillfully
crafted an amendment to address the -
problem. I particularly commend him
for his willingness to mold the amend-
ment into a form acceptable to the
Committee on Veterans’ Affairs. I be-
lieve the Senate, as well as the Na--
tion’s veterans, are the benefits of his
work.

- The bill also cont,a.ins 14 provisions
relating to veterans education and re- -
adjustment: programs and 2 provisions :
improving -veterans vocational rea.d
justment programs.

-These provisions would among other
tml'lgx_ PR S Miat :

- 3
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Permit veterans who were unable to’-

pursue a program of education due to
the disabling effects of alcoholism an
opportunity for extension of their 10-:

tion units in :Alaska in-1880, the:Con-- year period of eligibility for benefits, -

gress wisely included a‘provision that
recognizes the value of a-staff well

versed in the culture and ‘natural re- .
sources of the park units by mandat- -
ing- that certain-staff be hired from .

the : local - population.>*Ini "order. to
ensure - this local resource -is. utilized,

" the law now requires the employment
" of individuals who live or work near-

the unit without regard to any other
employment preferences. - AT

In disregarding -other’ preterenoea,
the Congress unintentionally nullified
the veterans’ employmeht preference::
earned by local-hire eligible persons

This provision would nullify a recent
decision’ of the Supreme Court,
Traynor - - versus = Turnage; - which:
upheld the prohibition of such an ex- -
tension found in current VA regula-.
tions. The Senate has- repeatedly’
passed such -a provision, and I am
‘pleased the Hou.se has now a.greed to
-accept it..
-The bill wou.ld also provide wha.t 13, «

Tl

in effect, an ‘““open season” to with- -

draw an election to not participate in
the Montgomery GI bill. This one-
‘time opportunity would apply to indi-

‘. viduals ‘who entered -on active. duty
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ensure servicemembers receive the
benefits of this provision.

I will not comment at length on the
other provisions of the bill except to
note that they will improve veterans
programs and their administration
and to urge my colleagues to join me
in supporting enactment of the bill.

Mr. BYRD. Mr. President, I move
that the Senate concur in the amend-
ment of the House.

The PRESIDING OFFICER. The
question is on agreeing to the motion
of the Senator from West Virginia.

The motion was agreed to.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the
motion was agreed to.

Mr. DOLE. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

REGISTRATION AND

PROTECTION OF TRADEMARKS

Mr. BYRD. Mr. President, I ask the
Chair to lay before the Senate a mes-
sage from the House of Representa-
tives on S. 1883. .

The PRESIDING OFFICER (Mr.
Siuon) laid before the Senate the

. amendment. of the House. of Repre-

sentatives to the bill- (8. 1883) to
amend the act entitled.“An act to pro-
"vide for:-the- registrationand protec- -

tion of trademarks used in commerce,’

~to-carry out the provisions of certain-

‘international - oonvent:lons. and for
other purposes;..i 1« ¢
(The amendment of the: House i8"
printed.in the Rxcorp of October 19_
1988, beginning at page H 10411.) ’
~Mr; HOLLINGS. Mr. President, I
-want to take a moment to speak in
support of: HR. 2848,. the Satellite
Home Viewer Act of 1988, which is
Title II of S. 1883, the bill before us
today. In 1984, when we passed the
Cable Telecommunications Act, we in-
cluded a provision regarding the recep-
tion of satellite programming by home
dish users: Since then, many program- "
mers have ‘scrambled their signals.
This® has caused numerous legal and
policy problems, both in the .areas of
communications and copyright. H:R.

- .
ERT IR ‘».‘\. T

2848 addresses many of: these prob-

leims; and while I believe some of its
provisions could be improved, I'believe

- who: served-their:country-in’' uniform. during the period of <July-1; 1885, that over all it’ls a.good: measure that

'

- tion -by- providing :veterans, :who-: also.

congressional findings- that in - the

" The provision: would.correct this situa-+ through June- -30, 1988. It responda to : should be enacted into law.. ~ <% o

The Senate -Commerce - -Committee

‘meet local residency’requirements for: early days-of the Montgomery GI bill}'-has held numerous hearings on the ef- -

these positions; be given the usual vet: T participation rates were low, perhaps. fects-of scrambling satellite-delivered
= erans’; preference  over-:local ‘residents: because new recruits were not proper- 'prograniming.-As a result, the commit-

who are:not’ veterans:- It :would not:’

-provide- veterans™ who vare not local -

residents a preference over local resi-

dents who do r_oeet the ex!stlng loca.l ’

hire criterla. .7 .

The bill, as amended, also includes a
provision' based - on-"an - amendment
originally authored by Senators Heinz

and Kerry which:would require the -

Department- of Labor and the VA to

enter ‘into. an_agreement - with . each’

1y informed of the benetits of this pro- -
gram. I am confident the uniformed
services will take every “effort. to
ensure eligible servicemembers are in-
formed of this opportunity and will.
expeditiously establish the procedures:
necessary to implement this provision.
The success of the provision will
depend upon the action the Depart-
ment of Defense takes to implement

-it; T.urge the Secretary of Defense to

-tee  reported- Senator Gorx’s legisla-

- tion, 8. 889, which is pending on the

calendar. This legislation seeks to ad-
dress problems concerning access to
this scrambled programming, the price
of such programming, and the stand-

" ard for the equipment used t.o decode

the scrambled signals. -

H.R.' 2848 addresses -many of the'
same problems the Commerce Com-
mittee addressed in 8. 889. It requires
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the FCC to.determine whether to es- -
" tabiish a standard for-decoding equip-
ment. This will help ensure that home
dish -users do-not apend-large sums of .
money only to find that.the equip-.
ment 18 soon out of date. This bill also-
- Imposes incressed penalties. on people
Wwho fllegally {ntercept scrambled pro-..

gramming. The. piracy problem is cer- - .

tainly severe. It. seems that every few-
weeks we. hear of another. incident
‘Where the. police have -caught.a group .
of ‘“satellite pirates.”. This. must.stop,

and I belleve these increased penalties

will certainly help. Pinally, this legis-.
lation requires the FCC to report.to us
on any discrimination by those who re-
transmit televizion signals via satellite
to' home dish users. Such a study will
help ensure that marketplace is work-
ing fairly. . o
H.R. 2848 also corrects certain copy-
right problems. These are more in the
domain of my - Judiciary Committee
colleagues, but they do have. impor-
tant communmications policy effects.
They are thus of great concern to the
Commerce Committee. By amending
the -copyright laws to give home dish"
“users the ability to receive retransmit- .
ted television signals, we are increas--
ing the number of information sources
that people- can receive and :helping -
the communications industry Ww.
These are fraportant results, .-« .« ;-
" For all .of -these reasons, I:believe.-
H.R. 2848 deserves our-support, and I
urge that we act on it o Fen
Mr. DANFORTH.: Mr. Presiden
today the Senate i8 considering legisla-
tion that will help bring television .sig- .

nals to rural Americans. ;' -
This legislation creates an
statutory license for satellite carriers
to retransmit television signals' to
home satellite digsh owners-for private
viewing. That means that home dish
owners will have more access to satel-
lite-delivered video p ..
This legislation 1s particularly im-
portant to dish owners who live in
rural. areas, and who have limited
access to broadcast signals. It will help
to bring signals to remote “white
areas” where network signals cannot
be received. At the same time, the bill
protects the network-affiliate distribu-
tion system that has served local com-
munities so well. )
The Federal Communications Com-
mission [FCC] is directed by this legis-
lation to determine whether it is feasi-
ble to extend its syndicated exclusivity
rules to the satellite carriage of broad-
cast signals. The FCC has, and would
continue to have, the responsibility of
administering the syndicated exclusiv-
ity rules. Violations of any such syndi-
cated exclusivity rules would be viola-
tions of the Communications Act, and
subject to the sanctions and penalties
of that act. The FCC is also required
by this legislation to report on wheth-
er, and the extent-to which, there
exists unlawful discrimination against
distributors of secondary transmis-
slons from satellite carriers. The FCC
must also begin an Inquiry to deter-

. brisonment of up to 5 years. Legiti-
. mate descrambler -manufacturers and

.Alnﬂ .

mine whether there.is a need for.a-
universal scrambling standard for sat- -
ellite cable programming . intended for.-
private viewing by-home dish owners:
-The rampant problem of “piracy” of .

- satellite signals is also addressed by

this legislation. “Piracy":is the use of.

scrambled ~ -programming -
without - the-authorization of the pro- .
grammer or payment for-the program-.,
ming.;Civil. and criminal penalties for:-
piracy are stiffened by this bill..Those-,
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mestic,” would ‘be ‘subject to-the same 3
application-standards. -+t e goei g2
. The second objective.of-8..1883-was .-
to remove . from: the- Federal- register-

‘“deadwood,” or-marks that are not in--
commercial use, The bill would accom- . -
plish this goal by redefining the mean--

" ing- of use to a stricter standard, by -

shortening the: term-. of registration:

from -20-t0:10.years, and by increasing -

the -requirements: trademark. owners -
must:-meet in-order .to-maintain their:
Tegistrations.: Ly r-re ] ooy Gey iy

" A:‘third-objectivel of : the:‘Senste:

unauthorized descramblers wlllbelub-.; ‘passed versionwas Mon: of truly )

Ject to fines of up to $500,000 and {m-

distributors are permitted to bring law.
suits - against programming pirates
under this legislation.
“The product of considerable negotia-
tion and compromise, -the statutory
copyright and piracy provisions of this
legislation have widespread support in
the communications industry. That is-.
an unusual accomplishment. I urge my -
colleagues to support this legislation.
-Mr.- DRCONCINIL. -Senator Hatch:
and I, as ranking member. and chalir--
man of the Subcommittee on Patents,

-Copyrights, and Trademarks, are ex--

tremely pleased Congress is -taking .
final action on 8. 1883 so that this im--

“portant -bill can reach President. Rea-

gan’s deak -and be signed into law..8.,
1883 ix -the most significant: piece -of .

" trademark legizlation to.come before:
-Congress in over four decades. It was..
- approved by the Senate in May of this

year by unanimous consent and -with-
bipartisan support. It is before us-
again, having passed the House. The-
House significantly revised our version
before passage, and we would like to
comment briefly on some . of those

‘We introduced 8. 1883 because we
felt it was important to revise and
update the 42-year-old Federal trade-
mark statute, the Lanham Act. We
were concerned that existing law could
no - longer keep pace with societal
changes and modern commercial reali-
ties. As passed by the Senate, 8. 1883
accomplished six major objectives
almed at modernizing Federal trade- -
mark law. - :

First, 8. 1883 permitted a trademark
applicant to file a trademark
tion application on the basis of the ap-
plicant’s bona fide intent to use the
mark in commerce. This provision
would eliminate potential problems
and sometimes futile expenditures
faced by applicants under the existing
preapplication use in commerce re-
quirement. Moreover, it would harmo-
nize United States trademark law with
laws of other countries, such as
Canada and Great Britain, that have
already converted to an intent to use
system. This change would eliminate
preferential treatment of foreign
trademark applicants who are current-
1y exempted from the use in commerce
requirement. Under S. 1883, all trade-
mark applicants, both foreign and do-

famous ‘trademarks - from ° dilution,”
which is unauthorized usé that dimin:-
ishés the distinctive quality of & mark.
This was accomplished by the addition -
of a narrow Pederal cause of action

which is fmportant because it would

establish a national standard for the -

‘protection of famous marks. Current--

1y, only 23 states have dilution laws. '
This creates, a‘*“patchwork” type of :
protection that does not satisfactorily

protect . the " tremendous ‘' value: of
famous marks, - . . o T

The remaining three objectives of 8.
1883 were the creation of a.Federal
system’ governing trademark security .
Interests; revision_ of section 43(a).of .
the Lanham”Act, ;which has evolved.
into a.Federal unfair competition stat-
ute, s0 that the reflects fed-.
eral court interpretation; and- finally, -
clarification and modification of many;
Lanham- Act provisions to facilitate
the act’s uniform interpretation.. ; ., -.

.As'8. 1883 emerged from the House, "
it.i1s a somewhat- different.bill than.
what the Senate sent over. Although-
the House passed verison.is still a.
strong and valuable piece of legisla-
tion, -we' feel.that it is important to
comment on and clarify some of the
House changes. . L

We are particularly disappointed by
the House’s decision to eliminate the
Federal dilution cause of action. Al-
though this was a somewhat contro-
versial issue, the Senate had worked
hard to come up with a carefully craft-
ed compromise that we thought would
be acceptable to all. By eliminating
this section, the Federal Government
loses the opportunity to provide guid-
ance to those States that have dilution
laws, and to create greater certainty in
this area.

Just as important, the dilution provi-
sion would have aided U.8. delegates
at the General Agreement on Tariffs
and Trade negotiations. - Currently,
foreign countries can resist U.S. re-
quests to provide higher international
protection standards for intellectual
property by pointing out that the
United States provides little or no di-
lution protection. The dilution provi-
sion in S. 1883 would have demonstrat-
ed that we are willing to give the same
level of protection we are asking other
countries to provide.

Dilution is an important, developing
area of the law. Eliminating this provi-
sion from the legislation will not elimi-
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nate the accompanying problems; they
merely will have to be addressed in the
future.

The second major tradema.rk law re-
vision not contained in the House-
passed version is the provision for a
centralized trademark security inter-
est system. The security interest provi-
sion included in the Senate-passed ver-
sfon encountered no opposition and
was endorsed by the American Bank-
ers Association. We are very disap-
pointed by this omission and ask that
the House reconsider this important.
issue in the next Congress. ~

We would.like to make clear that the.
only implications of the House’s fail-
ure to include these provisions: is that.
time prevented us from a
consensus. on specific statutory
guage. There should be no inference
about. the principles or objectives.
these. provisions. addressed. and were
intended to:achieve. -

Several of the remaining objectives
of this legislation underwent. signifi-
cant revision in the House. The intent-
to-use provisions.. were revised both
technically and substantively. Unlike
the Senate-passed bill, the House ver-
sion provides for. a.second examination:
of the intent-to-use. application after
the applicant submits a.statement of
use_ The Senate. did not include this
provision because: we wanted to assure

- that-once the-Patent and Trademark
Office. [PTOY conditionally approved
‘registration, the applicant. would have
the. needed 'certainty to- invest. In

+ actual use ofth&mark ‘without. fear.

_ that the PTO might reverze its earlien

maz be Umited situations 1n which the.-
PTQ" can: cansider. some. registration
" fssues” only after” use., s made. . The
‘House bill pravides for a.second exam-
mat.lon.to ‘accommodate these rare oc-.
casions.Tand only. in these situations
will a.second examination be allowed.
If, the {ssue- can*be: addressed: during
the first examination, clearly:it. must.
‘be addregséd ther The PTO cannot be
given. the, oppcn:tunlt.y f.a reverse. its
condlt.lonal approval.of a.mark’s regis-
trability  -on. the. basis of facts -that
could’ have;- been—that should have

o been—lodked at’ durrng the first exam-

: ination. R
- -Other’ chanm In t.ﬁe Intent-to-use,
system include reducing the amount.of *
time & trademark applicant wilk have. -
to: make use af the ‘mark’ to just. X
“yéars. fristead:’ OLL“Exrthennoreﬂ the *
House a; “good-cause” requires
ment the- éppnca.nf.must meet in order;
‘o obt:am the Ia.stom: G-monttr extem
>slona. T !
- Onee- t.he mcenﬁ-toruse sysﬁem m‘m
place,. Congress. must.,-carefully moni-
tor. the effect the House changes have -
on both: applicants-and-the: -PTO: If -
the- cha.nge& serve: ta' reduce ‘the! cer-
tainty . the. intent-to-use: system " is.-
meant.” t.u ‘provide,; or. px:ove ‘burden- -
‘some’ to efther applicants or the PTO; -
‘Congreea should: expeditiously’ consid-
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er revising the system so it can meet
its stated objectives.

Two other House revised provisions
that deserve special mention are the
revised definitions of ‘“use in com-
merce” and ‘“‘abandonment of mark”
which appear in the House-passed bill.
The House amended these definitions
to assure that the commercial sham of
“token use’’—which becomes unneces-
sary under the intent-to-use applica-
tion system we designed—would actu-
ally be eliminated. In doing so, howev-
er, Congress’ intent that the revised
definition still encompass genuine, but
less traditional, trademark uses must.
be made clear. For example, such uses
as clinical shipments of a new drug
awaiting. FDA approval, test market-
ing, or infrequent sales of lazge or ex-
pensive or seasonal products, reflect
legitimate trademark uses in the
normal course of trade and are not to.

~ be excluded by the House language.

Finally, we would like to address the
revisions. the House made to the provi-
sion amending section 43(a) -of: the.
Lanham Act. Although it is clear that
false advertising i3 not protected free.

speech, there was some concern on the:

House side that a provision creating a
civil remedy for those who may be
damaged by false advertising could
run into serious first. amendment prob~
lems. This concern was thoroughly
scrutinized and extensive--legal re-

search: was conducted to Investigate all-

aspects of the envisioned problems. Al-
though the Senaté did not share in:
this concern, we werewllllng to agree
to- certain -changes in ‘order to. eljmi-
nate House fears., - £

The revised language. ot section 43(&),
includes a reference to misrepresenta-
tions made. about another’s- goods or
services in “commercial”’ advertising or
promotions, In limiting the language

in this say, the word “commercial” s

intended only to eliminate any possi-
bility that the seftion might be ap-
plied to political speech. Although the
Senate sees this language. as. unneces~
gary because- section 43(a) requirés
that. the. misrepresentations be made
with- respect to goods: or services,. we
consider inclusion of the language
harmless so long as. Congress” intent
that it be interpreted only as exclud-

‘ing’ political. speech. is. clear. It. is also
‘Congress’ intent that the “commer-
cial” language be applicable any time -

there “is. a. misrepresentation relating

-t0: goods. or services. Therefore, even-
enter- -
prises; nonprofit. organizations: would.
be as. liable for. mlxmpresent&tion& as.‘

though they are not commercial

proﬂt organizations. .- " -
Also in the context. ofrevising 43(8).

Athe House revised 32(2) of the Lanham.
Act. This revision makes. it clear that

those ‘in- the broadcast. industry are to
ke treated the same as those in the
print. media- and publishing industries

-with respect to innocent infringement
of trademark rights. This section also -
specifically extends the innocent. in- -.

-fringement. langusge of. 32¢2) of acts
that violate 43(a)otth&act. e
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Last, with respect to the revision of
section 43(a) of the Lanham Act, it is
important to clarify that, in revising
section 43(a), Congress does not intend ,
to preempt remedies otherwise avail-
able under the Lanham Act, State, or
common law. A provision to this effect
was contained in the version of S. 1883
we passed last May, but it does not
appear in the version approved by the
House. It is critical, therefore, that
this point be made in the legislative
history.

In sum, S. 1883 is a good and impor-
tant bill that will modernize U.S.
trademark laws so they more accurate-
1y reflect modern realities, and align
with trademark laws of other coun-
tries. This bill is also important as a
fine example of how a dedicated bipar-
tisan effort can accomplish worth-
while goals. We are pleased to see the
passage of S. 1883 by this Congress,

Mr; DECONCINI. Mr. President, it is
with great pleasure that I rise today in
support of S. 1883, the Trademark
Iaw Revision’Act of 1988. This vital
legislation will serve to update our-cur-
rent trademark laws. which have
needed modernization for some time.
These modernizations will bring- our
trademark laws in line with present
day: marketing practices and will help
to harmonize U.S. trademark laws.
with those of other countries. The
100th Congress has worked very hard
on.S. 1883, and I am very pleased that
wearenowsecur!ngthepassageof.
this important bill. - .. .- )

Trademarks encourage competition,
promot& economic growth and raise
the. standard of living for all of our
citizens.. The “Made in the USA™
trademark in a foreign land carries &
message. more. powerful than any for-
eign aid’ and more potent than any
propaganda. America stakes its reputa~
tion: on- its trademarks. They are. the
most. important ambassadors the
Unlted States sends abroad.

" The U.S. trademark law, commonlgr
reIerred to as the Lanham: Act, was en-
acted 42 years ago. Although it- has
worked well for many years, it-is now
in need: of updating and revision to.re-
flect changes in business practices and
other laws. S. 1883 will make these
changes without costing the. taxpayers
any money. S. 1883 will reduce the:ad-
vantage -foreign' nationals: currently
enjoy. irx- obtaining U.8.. trademark
rights: .. eliminate - unnecessary - and
costly uncertainity for small and large
companies in-launching:new produets
‘and.reduce the geographic fragmenta--

" tion: of: trademark rights; improve and -

make the trademark system equal for
small. ' enterpreneurs and corporate
frademark owners; and- modernize the

- Lanham Act, clarifying, its provisions,
 removing. inconsistencies, conforming

it to judicial interpretation, and updat-
ing it.to reflect. modern day commer-
cial realities: .
I wish. to: thank the ranking mlnorit.y
‘member-of. the- Subecommittee on. Pat-

' ents,  -Copyrights and. Trademarks,
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Senator HATcH, and his counsel Abby
Kuzma and Randy Rader; Senate co-
sponsers Senator Grassixy and his
counsel Melissa Patack, and Senator
HerLin and his counsel * Karen
Kremer, who all played vital roles in
the Senate action. Next, I wish to con-
gratulate the chairman of the House
Subcommittee on Courts, Civil Liber-
ties and the Admlnistrat.lon of Justice,
Mr., KasTENMETER, for his work in

-bringing reasonable, : balanced - trade- .

mark law revision legislation .to ‘the

floor of the House: for' action.:Addi--
tionally, I would like to express my ap--
preciation to the -ranking ‘minority.

"member of the Courts Subcommittee,

Mr. MOOREHEAD, who was the origlnal.

sponsor of the trademark law revision
legislation in the House. - )

I would also like to thank .the U.S.
Trademark Association [USTA] for its
leadership in the private sector. The
USTA’s 2-year study of trademark law

problems before legislation was initiat-

ed and its continued commitment as
the process evolved has been indispen-
sable in securing passage of the reform
legislation. I would particularly like to
thank Robert Eck, former USTA presi-
dent; Ronald Kareken, the current
USTA president; Robin Rolfe, USTA
executive director; and USTA manager
of Government relations, Yvonne Chi-
' colne whose dedication and persever-
ance contributed greatly to the pas-
sage of the bill.-

i

- Just as important was the objective'

advice’ Congress received -from the

Patent and Trademark Office, particu-

larly ‘Ron Bowle, which proved very
helpful in drafting this legialation. I
also wish to thank’ everyone 'else
whose dedication and hard work were
" invaluable to the passage of S. 1883. "

I especially would like to commend
Jerome GQGilson,- whose expertise was
invaluable throughout the legislative
process; Dolores Hanna, Vito Gior-
dano, Al Robin, and the many others
with the Trademark Review Commis-
sion who participated in the 2-year
study by the USTA; the American In-
tellectual Property Law Association;
Intellectual Property Owners, Inc.; the
American Bar Assoclation; and the
many, many other individuals and
groups who joined together to see this
bill enacted.

Finally, I wish to extend my thanks
to my staff members Tara McMahon,
Ed Baxter, and Mary Cabanski and all
the others on my staff who have put
.80 much time and effort into getting
this bill passed.

Mr. President, S. 1883 also contains,
as a separate title, the provisions of
H.R. 2848, the Satellite Home Viewer
Act. This title represents the end
product of many months of work by
the House Judiciary’s Subcommittee
on Courts, Clvil Liberties, and the Ad-
ministration of Justice. I want to con-
gratulate the chairman of that sub-
committee, Congressman RoOBERT Kas-
TENMEIER, for his success in working
out a very emotional and controversial
subject to the satisfaction of all the
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parties involved. It is my pleasure to
be able to accept the work of Chair-
man KASTENMETER’S subcommittee and
urge my colleagues in the Sénate to
support his fine effort.

I also want to take this opportunity

-to thank Chairman KasTENMEIER fOr

his cooperation in packaging these two
worthy bills together. I believe the
strategy of linking the two bills to-
gether, both in the negotiations and in
congressional consideration, was -the
only*way. that both could have ‘been
passed this year. Chalrman KasTEN-
MEIER’S ' cooperation in this strategy
was mstrumental ln our mutua.l suc

Senator Ln.unr ha.s been FY strong
proponent of the Satellite Home

Viewer Act in the Senate. I would like

to thank him and acknowledge his role
in the Senate’s decision to so promptly
pass the House version of H.R. 2848.
Mr. HATCH. Mr. President, among
the most gratifying moments of public
service are those In which Sensators
and Representatives, Republicans and
Democrats, unite . In addressing a
common concern, and reshape the law,
that it may better do its work. For
making this such a moment, I thank
the senior Senator from Arizona, my
friend DExNN1s DECoONCINI, wWho chairs

.the Subcommittee on Patents, Copy-

rights and Trademarks of the Senate

Judiciary Committee. I thank also our’
esteemed: colleagues from the House,’
‘Representatives ROBERT KASTENMEIER
and CARLOS Moonmn Their untiring-
labors have indeed reshaped trade--

marklawinawaythntwmservethe
purposes of the law far better, for the
Government and for the people. -

More than four decades have passed
since enactment of the Lanham Act,
the foundation of America’s trade-
mark law. Think of the extraordinary
changes in commerce we have wit-
nessed since then. During these four
phenomenal decades, the business side
of trademark matters has progressed
80 dramatically that the law has been
hard pressed to serve as well as it was
intended to. The changes we have
made will benefit all who are involved
in the trademark community: not only
great corporations and long estab-
lished businesses, but new entrepre-
neurs and back yard tinkerers—and
most importantly of all, every con-
sumer in this country.

I was particularly concerned that
the former law granted preferential
treatment to foreign trademark appli-
cants, since they were exempted from
the use in commerce requirement.
Under this legislation, all trademark
applicants, foreign and domestic, must
meet the same application standards.

Through all my years of Senate serv-
ice, I have been pleased to work with
the trademark community—on the
Trademark Display Act in 1982, for ex-
ample, and on the Trademark Coun-
terfeiting Act and the Trademark
Clarification Act in 1984. Now, as the
ranking minority member on the Sub-
committee on Patents, Copyrights and
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Trademarks, T. am pleaséd to join in
this more comprehensive updating and

improvement of our trademark regis-
" tration and enforcement laws. . -

Iamalsopleasedthatsectionllof
this bill provides interim licensing of
secondary transmission by ‘satellite
carrifers of superstations for private
viewing by Earth station ownérs.' Rep-
resentatives -MoorHEAD. and Kastem:
MEIER are to be commended for t.heir )

. adopting this- lmportant measure, a.nd,' .

we applaud _the’ splrit ‘of oooperation
evident - in ‘this ’ grand - compromlse
which - brings" together ma.ny dlverse-»
parties and interests.- .

-Agaln, 1 salute my’ oolleagues for
their efforts on this bill: for their
spirit of bipartisan cooperation, for
their thorough and careful "examina-
tion of the issues, and for their devel-
opment’ of & prudent- and workable
bill—a bill which, I might add, I expect
to pass without dissent.- - .

Mr. LEAHY. Mr. President,.as chair-
man of the Agriculiure Committee,
and as a_Senator interested in rural
development, T am aware of the contri-

‘butions that backyard aatelllbe dishes

make to rural America. The Sena.te'

" has before it leglxlatlon that will help -

those ‘who ‘live in' rural ‘aréas—those
who rely on satellite’ dishes—to receive

- the- Va.riety of television programming

that' many Americans take for grant-

-ed. I hope that we will'send this bill di-

rectly to the President for hls signa

Televislon has a.n unpamlleled abili-
ty to link the diverse communities of
our Nation. It provides Americans
from every region of the country with
the opportunity to acquire news and
information, to observe their Govern-
ment in action, and to watch sporting .
events, movies, and other forms of en-
tertainment. This bill will help ensure
that Americans who rely on satellite
dishes can see those programs, too.

Those who reside near metropolitan
areas receive a varlety of programs for
traditional over-the-air broadcasts. A
great number see even more programs
through cable systems wired directly
into their homes.

But the wide variety of program-
ming available in metropolitan areas is
not available to all Americans. Many
who live in rural areas do not get re-
ception of more than one or two sta-
tions through the rooftop antennss
that pick up signals broadcast over-
the-air. Most do not have access to
cable television, either.

In the last few vears, backyard satel-
lite dishes have been sprouting up in
rural areas. A backyard dish owner
usually subscribes to a package of sig-
nals similar to a cable programming
package. Thus, a backyard dish pro-
vides a great service to rural consum-
ers because it enables them to view the
programs readily available to their
cousins in the distant cities.
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However, a backyard dish is capable The retransmission of network and few weeks ago, on October 3, the
of picking up satellite signals without superstation signals by cable systems Ninth Circuit Court of Appeals held
the sender’s knowledge or consent. A or satellite carriers causes some prob- that State governments are immune
dish owner can pick up signals that lems. For example, a cable system under present ]aw from damage suits

cable systems, networks, and “super-
stations” send to their affiliates, sub-
scribers and other customers through-

could deliver a program into an area for copyright infringement. This deci- '
that already gets the program through sion apparently rests on the court’s in-

a local broadcaster. The local broad-

terpretation of the scope of the 1ith

out the country. The cable operators, caster doesn’t like that because he gmendment’s protections of the States
broadcasters, copyright owners and purchased rights to that program against suit. That decision, and a simi-
others who invest a great deal of time thinking that he would be the only ]ar ope issued by the fourth circuit,
and money to put together the pro- ©One to show it within his area. The embodies an enormous potential to
gramming are correct when they point FCC 18 about to enforce syndicated ex- reduce critical incentives to authors of

out that dish owners who intercept Clusivity on cable systems—and there- pooks,

the signals are not paying their fair
share. Many of them now. scramble
" their satellite signals to prevent unau-
thorized interception.

If Congress does not act, dish owners
will not have the means to view the
programming that most Americans get

ages of satellite signals.

-While this problem threatens satel- .

lite- signal distributors and the home
dish owners, it i3 not.easy to solve be-
cause it runs up against: the legitimate
rights of copyright owners and broad-
H.R. 2848, a bill studied and report-
ed by both the House Judiciary Com- .
mittee and the House Commercé Com-
mittee, would -amend- the Copyright.
Act. to. permit. businesses. to, include.
network ~and ~ superstation. - program-
ming in-the packages sold to: dish
owners. Through a statutory: license;
the bill protects copyright owners and -
. makes sure. that dish owners are able:
to purchase at a fair price the means

to receive: superstation- and-- network

signals: delivered: by: satellite: The law::

by allow local braodcasters to have ex-
clusive use of programs under certain
circumstances. This bill will require
the FCC to study whether syndex
should apply to the dish industry in-
the manner in which it will apply to
cable television.

Finally, I would like to mention two

<~ Energy and Commerce. The. bill in-

creases penalties for the theft of satel-
lite signals and calls for a study of en-
cryption technology to determine.ap-
propriate encryption standards.

computer software, plays,
music; films, and other creative works,
Indeed, all copyright holders are at
risk, but perhaps none more than edu-
cational publishers, among whose
principal markets are State universi-
ties.

° Mr. President, I do not intend to
criticize fair use of copyrighted mate-

element "of our copyright laws and
helps further the dissemination of
ideas. I am only concerned that State
institutions, just as is everyone else, be

Mr. President, ever since the House g‘;ﬁ’é‘;}y u‘?g'e for their use of copy-
n er to Senate, I WOT'

msﬁe;‘h&;mm e omes  Mr. President, in light of the impor-
on the Judiciary and Commerce Com- tance of this issue, I would appreciate
mittees to pass this leglslation before hearing the views on this matter of
the recess. I know satellite dish owners the Senator from Arizona, Senator
around the Nation are counting on it. DECONCINI, who serves with great dis-
If we pass 8. 1883, which now includes ' tinction as the chairman of the Judicl-
the text of HR. 2848, we will be able’ &IV -Cominittee’s Subcommittee on
to enhance the variety of program: . Patents, Copyrights, and Trademarks.
ming available to those who rely on. Mr. DECONCINI. Mr. President, the
satellite dishes—including many Amer- Senator from California and I share a
fcans who live in rural areas: A strong concern for the rights of au-

I "would' like ‘to thank Senators thors and other creative artists, and I
DreConcrvi and Horrings; who helped have been pleased to work with him to
me keep thig legislation on track, and - further their interests. -

would sunset fv 6 years and thus allow to acknowledge the fine work of Con-

" Mr, President; the recent court dect-

8 new” technology- to” establish itself ' gressmen Bos' KASTENMEIXR, MIixE- sions cited by Senator WiLsow do
while' discouraging ihdustry from be-  Symar, Ricxk BoucHER 'and’ CARLOS™ greatly concern me. As the ninth cir-

coming dependent on Congress’ inter-'
vention in the marketplace. See House
Report No: 100-887, parts' ¥ and' 2 -
- The bill-further defends the rights
of networks and their affiliates by per-
mitting the. satellite retransmission of.
network” programming . to., households .
located: . in.. white - areas—households
that cannot. pick up network signals.
through. a rooftop- antenna or a. cable
because: they are: far- from the big
cities,- or- In- some--cases just onr the-
" wrong side of a mountain. The bil es-'
_ tablishesar' p ;to. notify net-'
* works. about' the number.of homes re--
. and: penalizes. retranxmissions- of net--
wark: signals: to persons. whor'dor.not:
" live In 'whibe aream>1im 33 T ooy Toan

MooRHEAD. Those gentlemen found’-cuit. stated,-“We recognize that our
paths around every roadblock. I would" holding. will allow States to violate the
also like to acknowledge- those- who Federal copyright laws with: virtual
represent the satellite dish industry, impunity. It is for Congress, however,
the dish owners, the cable industry,  toremedy this problem.” '

the satellite carriers; independent tele-" T want to assure the Senator from
vision, network television, the electric California that I will call early hear-
cooperatives, the motionr picture indus-‘ {ngs of my subcommittee next year on
try, and all others who recognized that ' this issue,-and I anticipate ‘that any

many parties had a stake in solving
this very-difficult problem. - :
COPYRIGHT LIABILITY OF STATE GOVERNMENTS -
- Mr; WILSON: Mr; President; I'would
like-to address & concernr regarding a
developing issue-of great significance
to. copyright ‘holders, especially those:

necessary remedial legislation can be
moved promptly in the next session. I
trust. that State institutions. will not
exploit this situation, as the issue will.
be addressednext year.. - . T

. Mr, WILSON. Mr. President, I great-
ly appreciate receiving-this assurance-

selling textbooks; ‘computer software;’ from my good- friend. He-is & champi-
and other copyrighted works to.state: on of the rights of inteltectual proper-.
schools and universities..>. .. .. ... ."; ty rights. haolders, and no one in this.

7L My Members of 'Congress are con-? At issue is. whether State. govern~ body could.ask for more than the word
- cerned that dishr awners are paying toor ment agencies throughout the United.' of the Senator from-Arizona. - - .
* higlr a rate for satellite programming.” States are free to use-and. copy-copy~<~ - Mr. ‘BYRD: - Mr. . President, I, move-
"This biIT requires the Federal Commu-" righted works: without- pernrssion and: that the Senate: coneur in:the House:
‘nications. - Commission - to . report.- to- without providing compensatior to the amendment. - .
Congress on whether dish owners are,. person:who createdthe work. ' -~ - The- PRESIDING OFFICER. The
- im fact,. subjeck tor price discrimination. — The Congress i3 charged by article I, question is on agreeing to the motion
- -I¢makes sure that.copyright.penalties: section 8, of the Constitution to pro- of the Senator from West Virginia.
can -be- imposed against :carrfers’ who- tect the interests of suthors in their  The motion was agreed to. -
. unlawfully - discriminate against ‘dis- writings: ‘Fhis we have done through  Mry. BYRD. Mr. President, I move to -
“<tributars fiv the.selling of. retransmit-- enactment and perfodic. ‘updating of: reconsider the vote-by which the-
ted signal, .. .- % s © - the Copyright Act. However, just a. motion waxagreed.to, )




S16976

" motion on the table.

The motion to lay on the ta.ble was

~a.sreedto

INTERNATIONAL BOUNDARY
"AND WATER COMMISSION

Mr.. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on Foreign Relations be discharged

from further consideration of House. g ‘47741 as passed by the House on -

Concurrent Resolution 344, a concur-,

rent resolution commending the Interx
- national Boundary and Water Com-:

mission, and the Senate proceed to its
immediate consideration. .
The PRESIDING OFFICER. Wit.h-
out objection, it is so ordered. The
. concurrent resolution will be stated by
title. The legislative clerk read as fol-
_ lows:

A concurrent resolut.ian (HL Con. Res. 344)
commending the Intermational Boundsary
and Water Commission for i1ts efforts during
the past one hundred years to tmprove the
social and economic welfare of the United
" States and Mexico and to improve good rela-
tions between our two countries. ~ ¢

The PRESIDING OFFICER. ' Is
there objection to the immediate con-
slderation of . the concurrent resolu-
tion? . -

There being no object.ion. the con-’
current resolution (H. Con. Res. 344)
. was considered and agreed to..

. The preamble was agreed to. -

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the con-
current resolution was agreed to.

Mr. DOLE. I move .to lay that
motion on the table.

The motion to lay on the table was
agreed to.

VETERANS' ADMINISTRATION
ADJUDICATION PROCEDURE
AND JUDICIAL REVIEW ACT

Mr. BYRD. Mr. President, I ask the
Chair to lay before the Senate a mes-
sage from the House of Representa-
tives on 8. 11.

The PRESIDING OFFICER laid
before the Senate the amendment of
the House of Representatives to the
bill (S. 11) to amend title 38, United
States Code, to establish certain proce-
dures for the adjudication of claims
for benefits under laws administered
by the Veterans’ Administration; to
apply the provisions of section 5§53 of
title 5, United States Code, to rule-
making procedures of the Veterans’
Admninistration; to provide for judicial
review of certain final decisions of the
Board of Veterans’ Appeals; to provide
for the payment of reasonable fees to
attorneys for rendering legal represen-
tation to individuals claiming benefits
under laws administered by the Veter-
ans’ Administration, and for other
. purposes.

(The amendment of the House is
printed in the Recorp of October 19,
1988 beginning at page H10333.)
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Mr. DOLE. I mov_e “to lay that:

mvmonnors. 110 ms’m
- IMPROVEMENT ACT OF 1988
Mr. CRANSTON. Mr. President; as
the chairman- of the Committee on
" Veterans’ Affairs, I rise to urge ap-
proval of 8. 11 with a House amend-

" ment—adding titles XI, XII, XIII,

X1V, XV, and XVI-to the Senate
amendment adopted yesterday. The
House amendment represents a com-
promise, reached by the two Commit- -
tees -on- ‘Veterans’ Affairs, between™

July '26, various -other "House meas-~
ures—including H.R. 4861 as passed by
the“House on July:12, HR. 4948 as"
passed by the House on September 20,
. and H.R. 5114 ‘a8 passed by the House,
on- Beptember 22—and the “provisions:’
of S. 2011 as reported by our commit-
tee on August 1 and passed by the
Senate October 18, with amendments,
as a substitute text for H.R: 4741.

Mr. President, because the provi-
glons of titles I through IV, which
appear in division A of the pending
measure, are unchanged from 8..11 as
passed by the Senate on October 18 -
and because I made a comprehensive
statement on those provisions at that
t.ime.lwﬂlnotfurtherdiswsst.hemat
this time. -

"Mr. President, because each of the
- provisions of titles XI through XVI of .
division B of the compromise agree-
ment 18 described authoritatively. in.
the explanatory. statement developed -
by the two Committees on Veterans'
Affairs which - I will insert in the
RECORD a8 part of my remarks today
and which the chairman of the House
committee. [Mr. MontcoMERY] Insert--
- ed In the RecorDp during House debate
on this measure yesterday (H 10355),
I will provide only a summary of those
provisions at this point and then dis-
cuss certain key elements of the meas-
ure.

SUMMARY OF PROVISIONS OF DIVISION B
(TITLES XI-XVI)

Mr. President, the House-Senate di-
vision B compromise agreement con-
tains six titles—Title XI, Compensa-
tion Rate Increases; Title XII, Agent
Orange; Title XIII, Education and Re-~
habilitation Provisions; Title XIV,
Miscellaneous Benefit Provisions; Title
XV, Health Care; and Title XVI, Mis-
cellaneous—which include provisions
to do the following:

TITLE XI—RATE INCREASES

This title contains amendments to chap-
ters 11 and 13 of title 38 and freestanding
provisions that would Increase by 4.1 per-
cent, effective December 1, 1988, with rate
increases rounded down to the nearest
dollar, the rates of compensation paid to
veterans with service-connected disabilities
and dependency and indemnity compensa-
tion (DIC) paid to the survivors of those
who die from service-connected-causes.

TITLE XII—AGENT ORANGE AND RELATED
PROVISIONS

This title contains amendments to title 38
and freestanding provisions that would:

First, provide from certain unexpended
Agent Orange study funds (a) $3 million for
testing the blood dioxin levels of individuals
participating in the Ranch Hand study of
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veteramwho epsnsed in herbicidé spmyinx- g
missions in° Vietham :(Operation - Ranch™’
Hand), and (b) $1 million to fund a survey .
tobeeondu.dedbymlndpmdentsdentiﬂc
entity under contract to the VA pursuant to
a law enacted after enactment of the com- .
promise agreement of the- scientific ‘evi- -
dence, studies, and literature on the health
effects of possible exposure to toxic ‘chemi-
ea.laeonta.lnedlnherbidduusedmviemam_
‘during the Vietnam era. ' )
Beeond.requiretheVAto(a)comluctanu
outreach program to keep Vietnam veterans
informed of (1) new developments regarding. -
t.hehealt.heﬁ.’ect.uofservh:elnmetzmm.andY
_(2) veterans’ benefits and services available -
tomchveterans;md(b)takereuonablew—
tions to organise and keep updated the in-;
orma.t.ionlntheAzentOrmerezistryso
thntitmnbemdbytheVAtonodtyvet-w-
erans promptly of any increased health risk .
from exposure to dloxin (or other toxic

agent).
Third, require. eﬂectiveMn.rch 1 1989
thntatleastone-thlrdoftheRanchHmd

qualified scientists nominated by veterans’
orza.nmtiomandthatt.hecha.lrmmofthe -
Advisory Committee cannot be a Govern- -
ment sclentist unless the Secretary of HHS
determines; and o notifies the Veterans’ Af--

-falrs - Committees of - that ~determination,-

that a qualified non-Govemment scientlst ls
not available.: -

Fourth, require t,he Secret.a.ry ot De!ense :
tombmitbotheCommltteeuacheduleof
annual progress reports and a- final report °
for the Ranch' Hand study, which reports®
womdthena.lsobemqmredtobesubmltted

hea.lth-care ellg{bﬂlty for Vietham.veterans.
who may have been exposed to dioxin and.
certain veteram expoaed to lonlzmg radi-
ation.

Sixth, exclude - from’ computation of
income for purposes of VA needs-based pen-
glons and parents’ DIC and health-care eli-
gibility based on financial status, payments
received in settlement of In re Agent Orange
Product Liability Litigation, MDL 381
(EDN.Y.).

TITLE XIII—REHABILITATION PROVISIONS

This title contains amendments to chap-
ters 11, 15, and 38 of title 38 that would:

First, extend for three years, through Jan-
uary 31, 1992, the temporary programs of
trial work periods and vocational rehabilita-
tion evaluations for veterans recelving com-
pensation at the rate pald totally disabled
veterans based on a determipation of indi-
vidual employability, and make these veter-
ans’ participation in the evaluations volun-
tary, as is currently their participation in
any subsequent vocational rehabilitation.

Second, require that, subject to a $6 mil-
lion cap In any fiscal year, expenditures
under VA contracts for the educational and
vocational -counseling services provided to
individuals applying for or receiving bene-
fits, from (a) the temporary program of vo-
cational training under section 524 of title
38 for non-service-disabled veterans newly
awarded needs-based VA pension under
chapter 15, or (b) any VA-administered pro-
gram of educational assistance, be pald for
out of the VA’s Readjustment Benefits ac-
count.

Third, extend for three years, from Janu-
ary 31, 1989, until January 31, 1992, the
temporary programs of vocational training
for certain pension recipients and the three-
year protection of veteran-pensioners’ VA
health-care eligibility If they lose pension
entitlement as a result of work income, and
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changes it would make are too drastic
to undertake without that kind of
careful consideration.

I understand the committee chair-
man intends to hold such a hearing
should the House pass the proposal
again in the next Congress. I applaud
the chairman for that intention, as I
applaud the House for its initiative.
Clearly, the importance of the Home
Loan Program and the precedent-shat-
tering losses it has endured in recent
years call for a thorough examination
and, perhaps, fundamental changes.

The bill does require the VA to be
competitive In gelling homes it has ac-
quired as a result of foreclosure in real
estate markets where other major sell-
ers use below-market interest rates
and have, as a result, pushed the VA
out of the picture. The long-term
health of the loan guaranty revolving
fund [LGRF]1 can require that VA
have the flexibility to meet or beat its
competition in marketing homes. -

Also included In the bill are provi-
sions which allow the VA to contract
for services and equipment needed to
operate the Loan Guaranty Program
and pay for these services from the
LGRP. This provision is necessary be-
cause the VA has been unable, due to
financial pressure, to implement even
basic management initiatives to im-
' prove the operation of the program. 1
am convinced the equipment and serv- -
ices: would more than pay- for them-’
selves in reduced losses to. the LGRP.

1 am’ particularly ‘ pleased- the bill-

also includes a provision addressing an

unintended consequence of a provision -
in -law providing - for" “local hire” of "
staff - at' National Park Serviceman-'

aged conservation units in Alaska. In
establishing parks and other conserva-

tion units in Alaska in 1980, the-Con--

gress wisely included a’provision that
recognizes the value of a'staff well

versed in the culture and natural re- .

sources of the park units by mandat-
ing that certain-staff be hired from
the - local - population. *In- order to
ensure this local resource s utilized,
* the 1aw now requires the employment
" of "individuals who live or work near
" the unit without regard to any other
employment preferences. -

In disregarding other’ preferenou.
the Congress unintentionally nullified
the veterans’ employment preference

. earned by local-hire eligible persons
who: served- their country in‘ uniform.
 The provision would correct this situa- -
- tion-by. providing vet.eranx, who also
-meet-local residency’ requirements for '
these positions, be given thé usual vet--

.. erans’; preference . over:local regidents-
who are:not veterans: It would not-
‘provide- veterans™ who' are not local’

residents a preference over’local resi-
dents who do meet the existing local-’
hire criteria. T

The bill, asamended, a.lso includes a
provision: based on ‘an amendment
originally authored by Senators HErwz
and Krrry which would require the
Department- of Labor and the VA to
enter . into an. agreement . with each

-thingxs: -
Permit vet,era.ns who were unable to o
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other. The agreement would ensure
unemployed veterans are both in-
formed of the programs and benefits
available to them and receive effective
assistance in applying for and partici-
pation in those programs. It would
also define the role of each agency in
the informatfon, assistance, and serv-
ice delivery process.

The concerns that led to the devel-
opment of this amendment are real.
There are many programs available to,
or targeted to, unemployed veterans.
Provision of accurate and timely infor-
mation about them is an Intimidating
task. Veterans have earned the fruits
of these programs and have every
rlght to insist that they be efficiently
and effectively coordinated.

Failure to meet this goal imposes a
cost' not just in poor service to veter-
ans; but in missed opportunities and
wasted lives. The cost is unacceptable.
~The Senator from Pennsylvania has
wisely identified an area requiring in-
crease emphasis and has skilltully

crafted an amendment to address the -

problem. 1 particularly commend him
for his willingness to mold the amend-
ment into a form acceptable to the
Committee on Veterans' Affairs. I be-

lieve the Senate, as well as the Na--

tion’s veterans, are the benefits of his
work.

* The bill also contains 14 provisions :
relating to veterans education and re- -

adjustment programs and 2 provisions -
improving veterans voeatlonal rea.d
justment programs. - i
- These provisions would a.mong other

pursue a program of education due to
the disabling effects of alcoholism an

opportunity for extension of their 10--
year period of eligibility for benefits. -

This provision would nullify a recent
decision of the Supreme Court,
Traynor - versus Turnage;

passed such -a provision, and I am
pleased the House has now agreed to -
accept it.- :

The bill would also provide what is, -
in effect, an “open season” to with--
draw an election to not participate in
the. Montgomery GI bill. This one-

‘time- opportunity would apply to indi-
.viduals' who entered on active duty

during the period of July -1, 1985, -
through June 30, 1988. It responds to -’
congressional findings that in-the
early days of the Montgomery GI bill,
participation rates were low, perhaps
because new recruits were not proper-
1y informed of the benefits of this pro-

gram. I am confident the uniformed-

gservices will take every “effort to
ensure .eligible servicemembers are in-
formed of this opportunity and will.
expeditiously establish the procedures
neceasary to implement this provision,
The success of the provision will
depend upon the action the Depart-~
ment of Defense takes to implement
it I urge the Secretary of Defensge to

.. other purposes.-: .
(The amendment ot the Hou.se ls
printed in the Recorp- of October 19,

which
“upheld the prohibition of such an ex-
tension found in current VA regula- -
tions. The Senate -has repeatedly
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ensure servicemembers receive the
benefits of this provision.

I will not comment at length on the
other provisions of the bill except to
note that they will improve veterans
programs and their administration
and to urge my colleagues to join me
in supporting enactment of the bill.

Mr. BYRD. Mr, President, I move
that the Senate concur in the amend-
ment of the House.

The PRESIDING OFFICER. The
question is on agreeing to the motion
of the Senator from West Virginia.

The motion was agreed to.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the
motion was agreed to.

Mr. DOLE. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

REGISTRATION AND
PROTECTION OF TRADEMARKS

Mr. BYRD. Mr. President, I ask the
Chair to lay before the Senate a mes-
sage from the House of Representa-
tives on S. 1883. .

The PRESIDING OFFICER (Mr.
Smmoxn) laid before the Senate the
. amendment of the House of Repre-
sentatives to the  bil (S. 1883) to
amend the act entitled “An act to pro-
‘vide for the registration and protec-
tion of trademarks used in commerce,
- to-carry out the provisions of certain-
‘international - oonventions. a.nd for

1988, beginning at page H 10411.)

- Mr. HOLLINGS. Mr. President, I
want to take a moment to speak in
support of H.R. 2848,. the Satellite
Home Viewer Act of 1988, which 'is
Title II of S. 1883, the bill before us
today. In 1984, when we passed the

Cable Telecommunications Act, we in--

cluded a provision regarding the recep-
tion of satellite programming by home
dish users. Since then, many program-

mers have scrambled thelr signals. -

This has caused numerous legal and
policy problems, both in the .areas of
communications and copyright. H:R.
2848 addresses many of these prob-
lems; and while I believe some of its
provisions could be improved, I'believe
-that over all it'is a good measure that -
should be enacted into law.. -

The Senate Commerce Committee

“

OSSN

.has held numerous hearings on the ef--

fects' of scrambling satellite-delivered
programming.-As a result, the commit-
-tee - reported- Senator GoRr's legisla-
tion, S. 889, which is pending on the
calendar. This legislation seeks to ad-
dress problems concerning access to
this scrambled programming, the price
of such programming, and the stand-
ard for the equipment used to decode
the scrambled signals.

H.R." 2848 addresses -many of the -

same problems the Commerce Com-
mittee addressed in S. 889. It requires
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the FCC to determine whether to es-

tablish a standard for decoding equip- -

ment. This will help .ensure that home
dish -users do not spend large sums of

money only to find that the equip--
ment is soon out of date. This bill also-

increased penalties on people

imposes
who illegally intercept scrambled pro-..

‘gramming. The piracy problem is cer-

tainly severe. It seems that every few:

weeks we hear of another incident

“where the. police have caught a group .

of ‘“satellite pirates.”. This. must.stop,
and I believe these increased penalties
will certainly help. Finally, this legis-
lation requires the FCC to report to us

on any discrimination by those who re-

transmit television signals via satellite
to home dish users. Such a study will
help ensure that ma.rketplaee is work-
ing fairly. .

H.R. 2848 also corrects certain copy-
right problems. These are more in the
domain of my . Judiciary. Committee
colleagues, but they do have impor-
tant communmications policy effects.
They are thus of great concern to the
Commerce Committee. By amending
the copyright laws to give home dish
‘users the ability to receive retransmit-

ted television signals, we are increas--

ing the number of information sources
that people can receive and helping
the communications industry grow
These are important results. - . ...

.For all of these: reasons, I: belleve-

H_R.2848deeervesoursupport.a.ndl
urge that we act on it immediately.

Mr. DANFORTH. Mr. President.
today the Senate 1s considering legisla-

tion that will help bring television sig--»

nals to rural Americans. . - -

This legislation creates an mterim
statutory license for satellite carriers
to retransmit television signals to
home satellite dish owners for private
viewing. That means that home dish
owners will have more access to satel-
lite-delivered video programming.

This legislation is particularly im-
portant to dish owners who live in
rural. areas, and who have limited
access to broadcast signals. It will help
to bring signals to remote “white
areas” where network signals cannot
be received. At the same time, the bill
protects the network-affiliate distribu-
tion system that has served local com-
munities 50 well.

The Federal Communications Com-
mission [FFCC] is directed by this legis-
lation to determine whether it is feasi-
ble to extend its syndicated exclusivity
rules to the satellite carriage of broad-
cast signals. The FCC has, and would
continue to have, the responsibility of
administering the syndicated exclusiv-
Ity rules. Violations of any such syndi-
cated exclusivity rules would be viola-
tions of the Communications Act, and
subject to the sanctions and penalties
of that act. The FCC is also required
by this legislation to report on wheth-
er, and the extent.to which, there
exists unlawful discrimination against
distributors of secondary transmis-
sions from satellite carriers. The FCC
must also begin an inquiry to deter-

- intercept -
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mine whether there is- a need for a-
universal scrambling standard for sat- -
ellite cable programming intended for.
private viewing by home dish owners.

.The rampant problem of “piracy” of

. satellite signals is also addressed by

this legislation. “Piracy’ is the use of
fillicit descrambling technology to
scrambled programming
without -the.authorization of the .pro-
grammer or payment for the program-..
ming.;Civil and criminal penalties for:
piracy are stiffened by this bill. Those-

“who manufacture, assemble or modify -

unauthorized descramblers will be sub- -
ject to fines of up to $500,000 and im- .
prisonment of up to 5 years. Legiti-
mate descrambler manufacturers and
distributors are permitted to bring law
suits against programming pirates
under this legislation.

The product of considerable negotia-
tion and compromise, the statutory
copyright and piracy provisions of this
legislation have widespread support in
the communications industry. That is
an unusual accomplishment. I urge my
colleagues to support this legislation.

Mr.. DECONCINIL. -Senator Hatch
and 1, as ranking member and chair-
man of the Subcommittee on Patents,

-Copyrights, and Trademarks, are ex-

tremely .pleased Congress is- taking
final action on 8. 1883 20 that this im-

- partant bill can reach President Rea-

gan’s deak and be signed into law. 8.
1883 is the most significant piece of
trademark legislation to come before
Congress in over four decades. It was
approved by the Senate in May of this
year by unanimous consent and with-
bipartisan support. It is before us

‘again, having passed the House. The

House significantly revised our version
before passage, and we would like to
comment briefly on some of those
changes,

We introduced 8. 1883 because we
felt it was Ilmportant to revise and
update the 42-year-old Federal trade-
mark statute, the Lanham Act. We
were concerned that existing law could
no - longer keep pace with societal
changes and modern commercial reali-
ties. As passed by the Senate, S. 1883
accomplished sgix major objectives
aimed at modernizing Federal trade-
mark law. .

First, S. 1883 permitted a trademark
applicant to file a trademark registra-
tion application on the basis of the ap-
plicant’s bona fide intent to use the
mark in commerce. This provision
would eliminate potential problems
and sometimes futile expenditures
faced by applicants under the existing
preapplication use in commerce re-
quirement. Moreover, it would harmo-
nize United States trademark law with
laws of other countries, such &as
Canada and Great Britain, that have
already converted to an intent to use
system. This change would eliminate
preferential treatment of foreign
trademark applicants who are current-
ly exempted from the use in commerce
requirement. Under S. 1883, all trade-
mark applicants, both foreign and do-
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mestic; would be- subj'ect' to-the-same -
application standards. - - pra = -
The second objective ot 8. 1883 was

ey,

-» to remove - from- the - Federal- register-

“deadwood,” or -marks that are not in--
commercial use. The bill would accom-
plish this goal by redefining the mean-
ing of use to a stricter standard, by
ghortening the term. of registration'.
from 20 to 10years,mdbyint:reasing:
the -requirements : trademark. owners-
must meet in -order to ma.ln_ta.ln t.heir :
registrations.: 7300, & o o

A -third objectivel‘of* the Senate E
passed version was protection of truly
famous trademarks -from ' dflution,”
which i3 unauthorized use that’dimin- -
ishes the distinctive quality: of & mark. -
This was accomplished by the addition:
of a narrow Federal cause of action
which 1s important because it would
establish a national standard for the
protection of famous marks. Current-
ly, only 23 states have dﬂutlon laws.
This creates a. “patchwork” type of
protection that .does not satisfactorily
protect . the tremendous va.lue of
famous marks. = - By

The remaining three object.lves of 5.
1883 were the creation of a.Federal
system governing trademark security
interests; revision of section.43(a).of .
the Lanham' Act, ;which has evolved
into a Federal unfair competition stat-
ute, so that the language reflects fed- .
eral court interpretation; and finally, -
clarification and modification of many:
Lanham Act provisions to facilitate
the act’s uniform interpretation. .

As S. 1883 emerged from the House,-
it is a somewhat different-bill than
what the Senate sent over. Although
the House passed -verison-is &till a
strong and valuable piece of legisla-
tion, -we' feel.that it iz important to
comment on and cla.rify some of the
House changes.-

We are particularly disappoint,ed by
the House’s decision to eliminate the
Federal dilution cause of action. Al-
though this was a somewhat contro-
versial issue, the Senate had worked
hard to come up with a carefully craft-
ed compromise that we thought would
be acceptable to all. By eliminating
this section, the Federal Government
loses the opportunity to provide guid-
ance to those States that have dilution
laws, and to create greater certainty in
this area.

Just as important, the dilution provi-
sion would have aided U.8. delegates
at the General Agreement on Tariffs
and Trade negotiations. Currently,
foreign countries can resist U.S. re-
quests to provide higher international
protection standards for intellectual
property by pointing out that the
United States provides little or no di-
lution protection. The dilution provi-
sion in S. 1883 would have demonstrat-
ed that we are willing to give the same
level of protection we are asking other
couniries to provide.

Dilution is an important, developing
area of the law. Eliminating this provi-
sion from the legislation will not elimi-
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nate the accompanying problems; they
merely will have to be addressed in the
future.

The second major tradema.rk law re-
vision not contained in the House-
passed version is the provision for a
centralized trademark security inter-
est system. The security interest provi-
sion Included In the Senate-passed ver-
sion encountered no opposition and
was endorsed by the American Bank-
ers Association. We are very disap-
pointed by this omission and ask that
the House reconsider this important
issue in the next Congress. -

We would like to make clear that the
only implications of the House's fail-
ure to include these provisions is that.
time prevented us from reaching a
consensus. on specific statutory -
guage. There should be no inference.
about. the principles or objectives.
these provislons addressed and were
intended to.achieve.

Several of the remaining objectives
of this legislation underwent signifi-
cant revision in the House. The Intent-
to-use provisions. were revised: both
technically and substantively. Unlike.
the Sensate-passed. bill, the House ver-
sion provides for a second examination
of the intent-to-use. application after
the applicant submits a statement of
use.. The Senate did not include this
pravision because we wanted to assure.

- that.once the Patent:and Trademark

Office. [PTO) conditionally approved
registration, the applicant. would. have
the. needed.’ certainty to- invest. in
actual use of the mark without fear

» ‘that the PTO might reverse its earlier:

approval:of the mark for registration.

..The Senate recognizes. that. there
may be limited situations in which the
PTQ" can consider some registration

" fssuesonly after. use i3 made. The

House bill provides for a.second exam-

ination to accommodate these rare oc-.
casions;'and only. in these situations
will. & second examination be allowed.
If the issue can be: addressed during
the first examination, clearly it. must.

‘be addressed then: The PTO cannot be

given..the "opportunity to reverse its
conditional approval of a mark’s regis-
trability on the basis of facts that
could’ have.- been—that should have

; been—looked at during the. first exam-

ination. . .
Other changvea m the Intent—t.o-usa
gystem include reduicing the amount.of

‘time &, trademark applicant. will have

to: make .use of  the -mark- to -just. 3

: yemtnst;ead.‘ Of_.4;, Purthermore, the:

House added a; “good-cause”’ require-
ment. the applicant. must meet in order.

- to oBCalh the Ia.st four G-month ext.en

sions. .

“ - Once: t.he mt.ent:-tto-use sysﬁem is inv

place,. Congress. must. carefully moni-
tor. the effect. the House changes have
on both-applicants-and the -PTO. If

‘the,cha.nges.serve to reduce: ‘the: cer-

tainty "the. intent:to-use: system - is
meant. ta provide, or: prove burden-
some to either applicants or the PTO,

- * . Congress should expeditiously consid-
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er revising the system so it can meet
its stated objectives.

Two other House revised provisions
that deserve special mention are the
revised definitions of “use in com-
merce” and ‘“abandonment of mark”
which appear in the House-passed bill.
The House amended these definitions
to assure that the commercial sham of
“token use”’—which becomes unneces-
sary under the intent-to-use applica-
tion system we designed—would actu-
ally be eliminated. In doing so, howev-
er, Congress’ intent that the revised
definition still encompass genuine, but
less traditional, trademark uses must.
be made clear. For example, such uses
as clinical shipments of a new drug
awaiting FDA approval, test market-
ing, or infrequent sales of large or ex-
pensive or seasonal products, reflect
legitimate trademark uses in the
normal course of trade and are not to
be excluded by the House language.

Finally, we would like to address the
revisions. the House made to the provi-
sion amending section 43(a) of the
Lanham Act. Although it is clear that
false advertising is not protected free.
speech, there was. some concern on the
House side that a provision creating a
civil remedy for those who may be
damaged by false advertising could
run into serious first.amendment prob-
lems. This concern was thoroughly
scrutinized and extensive- legal re-

search. was conducted to investigate all-

aspects of the envisioned problems. Al-
though the Senate did not share: in:
this. concern, we were-willing to agree
to- certain changes in order toell.ml—
nate House:-fears.

The revised language of sectton 43(31
includes a reference to misrepresenta-
tions made. about another’s- goods. or.
services in “commercial” advertising or
promotions. In limiting the language
in this say, the word “commercial” is
intended only to. eliminate any possi-
bility that the seftion might be ap-
plied to political speech. Although the
Senate sees this language. as unneces-
sary because section 43(a) requirés
that. the. misrepresentations be made
with- respect to_goods or services, we
consider inclusion of the language
harmless so long as Congress’ intent
that it be interpreted only.as exclud-

Ing’ political speech. is. clear. It.is also
‘Congress’ Intent that the “commer-

cial” language be applicable any time

-there "is a. misrepresentation relating

to:goods. or services. Therefore, even’
enter- -
prises, nonprofit. organizations would.

though they are not. comm:

be as. liable for. mlsrepresentauom as.
profit.organizations. - -'

. Also in the context. of revising 43(9,),
tHe House revised 32(2) of the Lanham

"Act. This revision makes it clear that
those in the broadcast. industry are to -

be treated the same as those in the

" print. medis- and publishing industries
-with respect to-innocent. infringement

of trademark rights. This section also

" gpecifically extends: the innecent: in-
fringement. language of 32¢2) of a.ct.s

that violate 43(3.) of the act..
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Last, with respect to the revision of
section 43(a) of the Lanham Act, it is
important to clarify that, in revising
section 43(a), Congress does not intend .
to preempt remedies otherwise avail-
able under the Lanham Act, State, or
common law. A provision to this effect
was contained in the version of S. 1883
we passed last May, but it does not
appear in the version approved by the
House. It is critical, therefore, that
this point be made in the legislative
history.

In sum, S. 1883 is a good and impor-
tant bill that will modernize U.S.
trademark laws so they more accurate-
ly reflect modern realities, and align
with trademark laws of other coun-
tries. This bill is also important as a
fine example of how a dedicated bipar-
tisan effort can accomplish worth-
while goals. We are pleased to see the
passage of S. 1883 by this Congress.

Mr. DECONCINI. Mr. President, it is
with great pleasure that I rise today in
support of S. 1883, the Trademark
Law Revision’ Act of 1988. This vital
legislation will serve to update our-cur-
rent trademark laws. which have
needed modernization for some time.
These. modernizations will bring- our
trademark laws fn line with present
day marketing practices and will help
to harmonize U.S. trademark laws
with those of other countries. The
100th Congress has worked very hard
on S. 1883, and I am very pleased that
we are now securing the passage of
this important bill.. .

Trademarks encourage. competit.ion,
promote: economic growth and raise
the standard of Hving for all of our
citizens. The *“Made in the USA”
trademark in a foreign land carries &
message more powerful than any for-
eign aid and more potent than any
propaganda. America stakes its reputa-~
tion on its trademarks. They are the
most- important ambassadors the
United States sends abroad.

The U.S. trademark law, commonly
referred to as the Lanham Act, was en-
acted 42- years ago. Although it. has
worked well for many years, it.is now
in need of updating and revision to re-
flect changes in business practices and
other laws. 8. 1883 will make these
changes without costing the.taxpayers
any money. S. 1883 will reduce the:ad-
vantage foreign nationals: currently
enjoy in:- obtalning U.S. trademark
rights;  eliminate - unnecessary and
costly uncertainity for small and large
companies in launching, new produets
‘and reduce the geographic fragmenta--
tion of trademark rights; improve and
make the trademark system equal for
small enterpreneurs and corporzate
trademark owners; and. modernize the
Lanham Act, clarifying. its provisions,
removing ' inconsistencies, conforming
it to judicial interpretation, and updat-
ing it to reflect modern day commer-

- cial realities:

. I wish to.thank the ranking minority
member of the Subcommittee on. Pat-
ents, Copyrights and. Trademarks;
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Senator HATcH, and his counsel Abby
Kuzma and Randy Rader; Senate ¢o-
sponsers Senator GRrassLey and his
counsel Melissa Patack, and Senator
Heruin and his counsel - Karen
Kremer, who all played vital roles in
the Senate action. Next, I wish to con-
gratulate the chairman of the House
Subcommittee on Courts, Civil Liber-
ties and the Administration of Justice,
Mr. Kastenmerer, for his work in

bringing reasonable,: balanced -trade- .

mark law revision legislation .to ‘the

floor of the House for action. Addi- -

‘tionally, I would like to express my ap-

preciation to the ranking ‘minority.

‘member of the Courts Subcommittee,

Mr. MooReHEAD, who was the original.

sponsor of the trademark law revision
legislation in the House.

I would also like to thank.the U.S.
Trademark Association [USTA] for its
leadership in the private sector. The
USTA'’s 2-year study of trademark law

problems before legislation was initiat-

ed and its continued commitment as
the process evolved has been indispen-
sable in securing passage of the reform
legislation. I would particularly like to
thank Robert Eck, former USTA presi-
dent; Ronald Kareken, the current
USTA president; Robin Rolfe, USTA
executive director; and USTA manager
of Government relations, Yvonne Chi-
* colne whose dedication and persever-
ance contributed greatly to t.he pw
sageof thebfll, "~ -~

Just as important was the objectlve'

advice' Congress received -from the

Patent and Trademark Office, particu-

larly ‘Ron Bowie, which proved very
helpful in drafting this legislation. I
also wish to thank' everyone else
whose dedication and hard work were
" invaluable to the passage of S. 1883.

I especially would like to commend
Jerome Gilson, whose expertise was
invaluable throughout the legislative
process; Dolores Hanna, Vito Gior-
dano, Al Robin, and the many others
with the Trademark Review Commis-
sfon who participated in the 2-year
study by the USTA; the American In-
tellectual Property Law Association;
Intellectual Property Owners, Inc.; the
American Bar Association; and the
many, many other individuals and
groups who joined together to see this
bill enacted.

Finally, I wish to extend my thanks
to my staff members Tara McMahon,
Ed Baxter, and Mary Cabanski and all
the others on my staff who have put
.80 much time and effort into getting
this bill passed.

Mr. President, S. 1883 also contains,
as a separate title, the provisions of
H.R. 2848, the Satellite Home Viewer
Act. This title represents the end
product of many months of work by
the House Judiclary’s Subcommittee
on Courts, Civil Liberties, and the Ad-
ministration of Justice. I want to con-
gratulate the chairman of that sub-
committee, Congressman RoBERT Kas-
TENMEIER, for his success in working
out a very emotional and controversial
subject to the satisfaction of all the
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parties involved. It {8 my pleasure to
be able to accept the work of Chalr-
man KASTENMEIER’S subcommittee and
urge my colleagues in the Senate to
support his fine effort.

I also want to take this opportunity

- to thank Chairman KaASTENMEIER for

his cooperation in packaging these two
worthy bills together. I believe the
strategy of linking the two bills to-
gether, both in the negotiations and in
congressional consideration, was the
only -way that both could have been
passed this year. Chairman KASTEN-
MEIZR'S ' cooperation in this strategy
W8S tnst:rumental 1n our mutual suc-
cess. -

Senatorl..mmha.sbeenastrong'

proponent of the 8Satellite Home

Viewer Act in the Senate. I would like

to thank him and acknowledge his role
In the Senate’s decision to so promptly
pass the House version of H.R. 2848.
Mr. HATCH. Mr. President, among
the most gratifying moments of public
service are those in which Senators
and Representatives, Republicans and
Democrats, unite . in addressing a
common concern, and reshape the law,
that it may better do its work. For
making this such a moment, I thank
the senfor Senator from Arizona, my
friend Dxnw1s DeConcINi, who chairs
the Subcommittee on Patents, Copy-
rights and Trademarks of the Senate

Judiclary Committee. I thank also our
esteemed colleagues from the House,
‘Representatives ROBERT KASTENMEIER

and CarLos MooruEAD. Their untiring
labors have indeed reshaped trade-
mark law in a way that will serve the
purposes of the law far better, for the
Government and for the people.

More than four decades have passed
since enactment of the Lanham Act,
the foundation of America’s trade-
mark law. Think of the extraordinary
changes in commerce we have wit-
nessed since then. During these four
phenomenal decades, the business side
of trademark matters has progressed
80 dramatically that the law has been
hard pressed to serve as well as it was
intended to. The changes we have
made will benefit all who are involved
in the trademark community: not only
great corporations and long estab-
lished businesses, but new entrepre-
neurs and back yard tinkerers—and
most {mportantly of all, every con-
sumer in this country.

I was particularly concerned that
the former law granted preferential
treatment to foreign trademark appli-
cants, since they were exempted from
the use in commerce requirement.
Under this legislation, all trademark
applicants, foreign and domestic, must
meet the same application standards.

Through all my years of Senate serv-
ice, I have been pleased to work with
the trademark community—on the
Trademark Display Act in 1982, for ex-
ample, and on the Trademark Coun-
terfeiting Act and the Trademark
Clarification Act in 1984. Now, as the
ranking minority member on the Sub-
committee on Patents, Copyrights and
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Trademarks, I am pleased to join in’
this more comprehensive updating and
improvement of our trademark regis

" tration and enforcement laws.

I am also pleased that section II of
this bill provides interim "licensing of
secondary transmission by satellite
carriers of superstations for private
viewing by Earth station ownérs. Rep-
resentatives -MoorREEAD and . KASTER-
MrIrER- are to be commended for their
fine work in_preparing this portion of
the bill. My Senate oollea.gum and'T

va.regra.tefultojoinwiththeﬂousein

adopting this important measure, and -
we applaud_the spirit of. cooperation
¢vident - in-“this | grand compromise
which brings’ together many dlverse :
parties and interests.- - -~ .

-Again, 1 salute my colleagues for
their efforts on this bill: for their
spirit of bipartisan cooperation, for
their thorough and careful examina-
tion of the issues, and for their devel-
opment of a prudent and workable
bill—a bill which, I might a.dd, I gxpect
to pass without dissent.- -

Mr. LEAHY. Mr. President, as chair-
man of the Agriculture Committee,
and as a Senator interested in rural
development, T am aware of the contri-
butions that backyard satellite dishes
make to rural America. The Senate
has betore it legislation that will help
those "who“lve in rural ‘areas—those
who rély on satellite dishes—to recetve
the variety of television programming
that many Americans take for grant-
ed. I hope that we will send this bill di-
rectly to the President for hls signa
ture.

"Television has an unparalleled abili-
ty to link the diverse communities of
our Nation. It provides Americans
from every region of the country with
the opportunity to acquire news and
information, to ohserve thelr Govern-
ment in action, and to watch sporting
events, movies, and other forms of en-
tertainment. This bill will help ensure
that Americans who rely on satellite
dishes can see those programs, too.

Those who reside near metropolitan
areas recejve a variety of programs for
traditional over-the-air broadcasts. A
great number see even more programs
through cable systems wired directly
into their homes.

But the wide variety of program-
ming available in metropolitan areas is
not available to all Americans. Many
who live in rural areas do not get re-
ception of more than one or two sta-
tions through the rooftop antennas
that pick up signals broadcast over-
the-air. Most do not have access to
cable television, either.

In the last few years, backyard satel-
lite dishes have been sprouting up in
rural areas. A backyard dish owner
usually subscribes to a package of sig-
nals similar to a cable programming
package. Thus, a backyard dish pro-
vides a great service to rural consum-
ers because it enables them to view the
programs readily available to their
cousins in the distant cities.
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However, a backyard dish is capable
of picking up satellite signals without
the sender’s knowledge or consent. A
dish owner can pick up signals that
cable systems, networks, and “super-
stations” send to their affiliates, sub-
scribers and other customers through-
out the country. The cable operators,
broadcasters, copyright owners and
others who invest a great deal of time
and money to put together the pro-
gramming are correct when they point
out that dish owners who intercept
the signals are not paying their fair
share. Many of them now. scramble
thelr satellite signals to prevent unau-
thorized Interception.

If Congress does not act, dish owners
will not have the means to view the
programming that most Americans get
by simply switching on the set. They
will not be able to buy the program-
ming from distributors that sell pack-
ages of satellite signals.

While this problem threatens satel-
lite: signal distributors and the home
dish owners, it 18 not.easy to solve be-
cause. it runs up against the legitimate
rights of copyright owners and broad-
casters.

H.R. 2848, a bill studied and report-
ed by both the House Judiclary Com-
mittee and the House Commercé Com-
mittee, would amend- the Copyright.
Act. to. permit. businesses to include
network ~and superstation -program-
ming in-the packages sold to dish
owners. Through a statutory license,-
the bill protects copyright owners and
. makes.sure, that dish owners are able-

to purchase at a fair price the means .

tor receive: superstation-and. network |

signals- delivered: by. satellite: The law:
would sunset irx 6 years and thus allow-

a: new-technology to establish- itself

while discoursging ifidustry’ from be-

coming dependent on Congress’ inter-
vention in the marketplace. See House

Report No. 100-88T, parts 1 and 2.

The bill-further defends’ the rights
of networks and their afflliates by -per-
mitting the satellite retransmission of
network™ programming . to. households .
located-: in - white areas—households
that cannot pick up network signals.
through. & rooftop antenna or a cable:
because: they are: far from the big-
cities; or-In- some ea.seofustonthe
wrong side’ of & mountain: The bfll es-'
tablishex &' p: to. notify net-*

- works about’ the number.of homes re--
celving; their; signal, through .satellites..
and; pennuzes retransmissions of net--

N wnr:siznxlstapersomwhordo not(

" live In whikg areasy: ol Vi oL

© .. Many Members of Cangreas are con-
: cemed that dfsh owners are paying too:
" highr a rate for satellite programming. ™
This bill requfres the Federal-Commu- -

nications. Commission - to . report.- to-
Congress on whether dish owners are,

. im faet, subjeck to priee: discrimination.

. I makes sure that.copyright. penalties-
can-be- imposed against carrfers who-

. unlawfaily discriminate - against dis-.

- _tributors-iny the aal!fng' of: retransmit-

ted sighals. -
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The retransmission of network and
superstation signals by cable systems
or satellite carriers causes some prob-
lems. For example, a cable system
could deliver a program into an area
that already gets the program through
a local broadcaster. The local broad-
caster doesn’t like that because he
purchased rights to that program
thinking that he would be the only
one to show it within his area. The
FCC is about to enforce syndicated ex-
clusivity on cable systems—and there-
by allow local braodcasters to have ex-
clusive use of programs under certain
circumstances. This bill will require
the FCC to study whether syndex
should apply to the dish industry in:
the manner in which it will apply to
cable television.

Finally, I would like to mention two
important contributions suggested by
Chairman DimngeELL’s Committee on
. Energy and Commerce. The bill in-
creases penalties for the theft of satel-
lite signals and calls for a study of en-
cryption technology to determine ap-
propriate encryption standards. ..

Mr. President, ever since the House
first sent this bill over to the Senate, 1
have been encouraging my colleagues.
on the Judiciary and Commerce Com-
mittees to pass this legislation before
the recess. I know gatellite dish owners
around the Nation are counting on it.,
If we pass 8. 1883, which now includes
- the text of H.R. 2848, we will be able
to enhance the varfety of program-
ming avallable to .those who rely on.’
satellite dishes—including many Amer-

. icans who live in rural areas. ;

I would like " to. thank Sena.tors
DxConcint and Horrings, who helped-
me. keep this legislation on track, and '
to acknowledge the fine work of Con-

gressmen -Bop  KASTEWMEr®R, MIKE-
Synagr,  Ricx' BoucHErR and CARLOS
MooraEAD. Those gentlemen found -

paths around every roadblock. I would-
also like to acknowledge those: who
represent the satellite dish industry,
the dish owners, the cable industry,:
the satellite carriers, independent tele--
vision, network television, the-electric
cooperatives, the motion picture indus--

try; and all others who recognized that -

manypartieahn.dastakemsolvm&
this very-difficult problem.
COPYRIGHT LIABILITY OF STATE GOVERNMENTS

-Mr,; WILSON. Mr: President, ¥ would "

like to address a concern regarding a
developing issue- of* great significance
to. copyright holders, especially those
‘selling textbooks,”computer software;
and other copyrighted worka to- state‘
‘schools and universities. ... .- L i
-At. {zsue i8. whether . Sta.tq. govem—
ment agencles. throughout the United.
States are free tor use-and copy copy--
righted: works without permission and
without providing compensation to the
person:who created the work.
— The Congress is charged by article 1,
section 8, of the Constitution to pro-
tect the interests - of authors in their-
writings: “Fhis we- have- done through
enactment. and periodic. updating. of:

. the Copyright. Act. However. just. a.
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few weeks ago, on October 3, the
Ninth Circuit Court of Appeals held
that State governments are immune
under present law from damage suits
for copyright infringement. This deci-
sion apparently rests on the court’s in-
terpretation of the scope of the 11th
amendment’s protections of the States
against suit. That decision, and a simi-
lar one issued by the fourth circuit,
embodies an enormous potential to
reduce critical incentives to authors of
books, computer software, plays,
music, films, and other creative works.
Indeed, all copyright holders are at
risk, but perhaps none more than edu-
cational publishers, among whose
principal markets are State universi-
ties.

" Mr. President, I do not intend to
criticize fair use of copyrighted mate-
rials by State universities and other
State agencies. Fair use is an integral
element of our copyright laws and
helps further the dissemination of
ideas. I am only concerned that State
institutions, just as is everyone else, be
properly liable for their use of copy-
righted works.

Mr. President, in light of the impor-
tance of this issue, I would appreciate
hearing the views on this matter of
the Senator from Arizona, Senator
DeConcINI, who serves with great dis-
tinction as the chairman of the Judici-
ary . Committee’s Subcommittee on
. Patents, Copyrights, and Trademarks.

Mr. DECONCINI. Mr. President, the
Senator from California and I share a
strong concern for the rights of au-
thors and other creative artists, and I
have beenr pleased to work withhlm to
further their interests. .

Mr. President; the recent court deci-
glons cited by Senator Wmsowx do
greatly concern me. As the ninth cir-
cuit. stated, ‘“We recognize that our
holding. will allow States to violate the
Federal. copyright. laws with virtual
impunity. It is for Congress, however,
to remedy this problem.””

I want to assure the Senator from
California that I will call early hear-
ings of my subcommittee next year on
this issue, and I anticipate -that any
necessary remedial legislation can be
moved promptly in the next session. I
trust. that State institutions will not
exploit this situation, as the issne wﬂl.
‘be addressed next year.: -

- Mr. WILSON: Mr. Presldent.. ¥ great-
1y appreciate receiving-this assurance-
from my good- friend. He:is & champi--
on of the rights of inteltectual proper-.
ty rights holders, and no one in this

could ask for more than the word~
0:‘. the Senator from Arizona. -
BYRD. Mr.: President, ‘I move'
that. th& Senat.e concur in the House-
amendment., .

TFhe  PRESIDING OFFICER. The
question: is on agreeing to the motion
of the Senator from West Virginia.

The motion was agreed to. -

Mr. BYRD. Mr. President, I move t.o
reconsider the vote by which the
motion was agreed.to.
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" motion on the table.’

The motion to 1ay on the table was

- agreed to.

INTERNATIONAL BOUNDARY
AND WATER COMMISSION

Mr. BYRD. Mr. President, I ask
unanimous consent that the Commit-
tee on Foreign Relations be discharged
from further consideration of House

Concurrent Resolution 344, a concur:,”
rent resolution commending the Inter- -

- national Boundary .and Water Com-
mission, and the S8enate proceed to 1t8
immediate consideration. . -

The PRESIDING OFFICER. With-

out objection, it i3 80 ordered. The

. concurrent resolution will be stated by
title. The legislative clerk read as fol-
lows:

A concurrent reaoluuon (H. Con. Res. 344)
commending the International Boundary
and Water Commission for its efforts during
the past one hundred years to tmprove the
social and economic welfare of the United
States and Mexico and to improve good rela-
tions between our two countries. :

The PRESIDING - OFFICER. " Is
there objection to the Immediate con-
sideration of the concurrent resolu-
tion? .

“ There be!ng no objection, -the con-

current resolution (H. Con. Res. 844)
. was considered and agreed to.

The preamble was agreed to. .

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the con-
current resolution was agreed to.

Mr. DOLE. I move to lay that
motion on the table.
~ The motion to lay on the table was
agreed to.

VETERANS’ ADMINISTRATION
ADJUDICATION PROCEDURE
AND JUDICIAL REVIEW ACT

Mr. BYRD. Mr. President, I ask the
Chair to lay before the Senate a mes-
sage from the House of Representa-
tives on 8. 11.

The PRESIDING OFFICER laid
before the Senate the amendment of
the House of Representatives to the
bill (S. 11) to amend title 38, United
States Code, to establish certain proce-
dures for the adjudication of claims
for benefits under laws administered
by the Veterans’ Administration; to
apply the provisions of section 553 of
title 5, United States Code, to rule-
making procedures of the Veterans’
Administration; to provide for judicial
review of certaln final decisions of the
Board of Veterans’ Appeals; to provide
for the payment of reasonable fees to
attorneys for rendering legal represen-
tation to individuals claiming benefits
under laws administered by the Veter-
ans’ Administration, and for other
. purposes.

(The amendment of the House is
printed in the REcorp of October 19,
1988 beginning at page H10333.)
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‘Mr. DOLE. I. move to lay that .

DIVISION B OF 8. 11: VETERANS' BENIFITS
IMPROVEMENT ACT OF 1988

_Mr. CRANSTON. Mr. President, as
the chairman- of the Committee on
Veterans' Affairs, I rise to urge ap-
proval of 8. 11 with a House amend-
ment—adding titles” XI, XII, XIII,
XIV, XV, and XVI—to the Senate
amendment adopted yesterday. The
House amendment represents a com-
promise, reached by the two Commit-
tees -on "Veterans’ Affairs, between
H.R. 4741 as passed by the House on
July 26, various -other House meas-
ures—including H.R. 4861 as passed by -
the 'House on July 12, H.R. 4948 as

- passed by the House on September 20,

and H.R. 5114 as passed by the House
on- September 22—and the provisions |
of 8. 2011 as reported by our commit-
tee on August 1 and passed by the
Senate October 18, with amendments,
as a substitute text for H.R. 4741.

Mr.  President, because the provi-
sions of titles I through IV, . which
appear in division A of the pending
measure, are unchanged from 8..11.as
passed by the 8Senate on October 18
and because I made a comprehensive
statement on those provisions at that
time, I will not further dlscuss t.hem at
this time.

Mr. President, because each of ‘the
provisions of titles XI through XVI of
division B of the compromise agree-

. ment is described authoritatively in

the explanatory statement developed-
by the two Committees on Veterans’
Affairg which I will insert in the
RECORD as part of my remarks today
and which the chairman of the House
committee [Mr. MoNTGOMERY] insert-

- ed in the Recorp during House debate

on this measure yesterday (H 10355),
I will provide only a summary of those
provisions at this point and then dis-
cuss certaln key elements of the meas-
ure. :
SUMMARY OF PROVISIONS OF DIVISION B
(TITLES XI-XVI)

Mr. President, the House-Senate di-
vision B compromise agreement con-
tains six titles—Title XI, Compensa-
tion Rate Increases; Title XII, Agent
Orange; Title XTI, Education and Re-~
habilitation Provisions, Title XIV,
Miscellaneous Benefit Provisions; Title
XV, Health Care; and Title XVI, Mis-
cellaneous—which include provisions
to do the following:

TITLE XI—RATE INCREASES

This title contains amendments to chap-
ters 11 and 13 of title 38 and freestanding
provisions that would increase by 4.1 per-
cent, effective December 1, 1988, with rate
Increases rounded down to the nearest
dollar, the rates of compensation paid to
veterans with service-connected disabilities
and dependency and indemnity compensa-
tion (DIC) pald to the survivors of those
who die from service-connected-causes.

TITLE XII—AGENT ORANGE AND RELATED
PROVISIONS

This title contains amendments to title 38
and freestanding provisions that would:

First, provide from certain unexpended
Agent Orange study funds (a) $3 million for
testing the blood dioxin levels of individuals
participating in the Ranch Hand study of

October 20, 1988~

veterans who engaged in herbicide spraying- .

missions in" Vietham (Operation Ranch
Hand), and (b) $1 million to fund & survey
to be conducted by an Indpendent scientific
entity under contract to the VA pursuant to
a law enacted after enactment of the com-
promise agreement of the sclentific evi-
dence, studies, and literature on the health
effects of possible exposure to toxic chemi-
cals contained In herbicides used in Viema.m
during the Vietnam era. -

Second, require the VA to (a) conduct an .
outreach program to keep Vietnam veterans
informed of (1) new developments regarding
the health effects of service in Vietnam, and
(2) veterans’ benefits and services avillable
to such veterans; and (b) take reasonable ac- |
tions to organize and keep updated the in-
formation in thé Agent Orange registry so-
. that {t can be used by .the VA to notify vet--
erans promptly of any increased health risk
from exposure to dioxin (or other toxic
agent).

Third, require, effective March 1 1939
that at least one-third of the Ranch Hand
study advisory committee be composed of
qualified scientists nominated by veterans’
organizations and that the chairman of the
Advisory Committee cannot be a Govern-
ment scientist unless the Secretary of HHS

" determines, and so notifies the Veterans’ Af- :

fairs Committees of. that determination,
that a qualified non-Government sclentist is
not available. -

Fourth, require the secreta.ry of Defense
to submit to the Committee a schedule of
annual progress reports and a final report
for the Ranch Hand study, which reports*
would then also be required to be submlbt.ed
to the Committees. '

Fifth, extend, by 15 mont.hs. trom Sep-
tember 30, 1989, to December 31, 1990, VA *
health-care eligibility for Vietnam veterans
who may have been exposed to dioxin and
certain veterans exposed to ionlzd.ng radi-
ation.

Sixth, exclude from computation of
income for purposes of VA needs-based pen-
slons and parents’ DIC and health-care eli-
gibility based on financial status, payments
received in settlement of In re Agent Orange
Product Liability Litigation, MDL 381
(E.D.N.Y.).

TITLE XIII—REHABILITATION PROVISIONS

This title contains amendments to chap-
ters 11, 15, and 36 of title 38 that would:

First, extend for three years, through Jan-
uary 31, 1892, the temporary programs of
trial work periods and vocational rehabilita-
tion evaluations for veterans receiving com-
pensation at the rate paid totally disabled
veterans based on a determination of indi-
vidual employability, and make these veter-
ans’ participation in the evaluations volun-
tary, as is currently their participation in
any subsequent vocational rehabilitation.

Second, require that, subject to a $5 mil-
lon cap In any fiscal year, expenditures
under VA contracts for the educational and
vocational counseling services provided to
Individuals applying for or receiving bene-
fits, from (a) the temporary program of vo-
cational training under section 524 of title
38 for non-service-disabled veterans newly
awarded needs-based VA pension under
chapter 15, or (b) any VA-administered pro-
gram of educational assistance, be paid for
out of the VA's Readjustment Benefits ac-
count.

Third, extend for three years, from Janu-

- ary 31, 1989, until January 31, 1992, the

temporary programs of vocational training
for certain pension recipients and the three-
vear protection of veteran-pcnsioners’ VA
health-care eligibility if they lose pension
entitlement as a result of work income, and



