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House of Representatives

The House was not {n session today. Its next meeting will be held on Monday, February 3, 1992, at 12 noon.

Senate

FRIDAY, JANUARY 3], 1992

(Legislative day of Thursday, January 30, 1992)

The Senate met at 8:30 am., on the
expiration of the recess, and was
called to order by the President pro
tempore (Mr. BYrp).

The PRESIDENT pro tempore. The
prayer will be led by the Reverend
Hampton Joel Rector, staff assistant
in the office of Senator Roaemr C.
BYRD of West Virginia.

PRAYER

The Reverend Hampton Joel Rector,
staff assistant, office of Senator
RosBerT C. BYRD, offered the following
prayer:

Let us pray:

Almighty God, this Senate is a ven-
erable institution, founded by our
forebears in an era of change and up-
heaval to forge out of chaos and form-
lessness a unique destiny for this ex-
traordinary Nation.

Our faith is that, throughout the
career of this Nation, Thy hand has
rested on this Senate, In love and
rebuke, that its wisdom might be Thy
wisdom and its voice Thy voice.

Today, we stand on the cutting edge
of a new era, both in this Nation and
around the world.

In this moment of opportunity,
grant to these chosen men and women
the courage, the sagacity, the tender-
ness, the fortitude, and the maturity
to author laws rooted in Thy law.

In these days of anxiety and pause,
grant to these Senators the practical
vision to guide our Nation to greater
material prosperity and security, and
the spiritual vision to strengthen the
character and fidelity of our people.

And in every season, in Thy provi-
dence, teach us all to seek Thy will. to
hope for Thy justice, and to serve
Thee in mercy, compassion, and stead-
fastness.

For all of these things we pray In
Christ's name. Amen.

RESERVATION OF LEADER TIME

The PRESIDENT pro tempore.
Under the previous order, the leader-
ship time is reserved.
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CABLE TELEVISION CONSUMER
PROTECTION ACT

The PRESIDENT pro tempore. The
Senate will resume consideration of
8. 12, which the clerk will report.

The assistant legislative clerk read
as follows:

A bill (8. 12) to amend title VI of the
Communications Act of 1934 to ensure car-
riage on cable television of local news and
other programming and to restore the right
of local reguiatory authorities to regulate
cable television rates, and for other pur-
poses.

The Senste resumed consideration
of the bill.

Pending:

Puckwood amendment No. 1522, in the
nature of a substitute.

AMENDMENT NO. 1832

The PRESIDENT pro tempore. The
pending question is on the amendment
by Mr. Packwoop, numbered 1522, on
which there {3 an agreement for 3
hours of controlled debate.

Mr. INOUYE addressed the Chair.

The PRESIDENT pro tempore. The
Senator from Hawail is recognized.

Mr. STEVENS. Will the Senator
yield for just a moment?

Mr. INOUYE. I am happy to yield.

Mr. STEVENS. Mr. President. Sena-
tor Packwoon is still under coctor’s
care. He will be here later. I believe.

I ask unanimous consent that I be
allowed to control the time allotted e
him and to act in his stead.

The PRESIDENT pro tempore.
Without objection, it is so ordered.

Mr. STEVENS. Mr. President, [ ask
unanimous consent that I be permit-
ted to speak for a few minutes as
though in morning business.

The PRESIDENT pro tempore.
Eﬁhout objection, it is so ordered.

—

TRIBUTE TO NORTON W. SIMON

Mr. STEVENS. Mr. President, today
1 offer a special tribute to an Ameri-
can whose accomplishments have
touched many of our lives, although
he has preferred to stay in the back-
ground and not seek recognition for ail
that he’s done.

He is Norton W. Simon.

On PFebruary 5, Norton Simon marks
his 85th birthday.

A westerner, originally from Port-
land, OR, Norton has been a Californi-
an since his teenage years.

And I'm proud to say, he has an
Alaska connection. In my first year in
the Senate, almost a quarter century
ago, we first crossed paths when he ac-
quired Alaska's. Wakefield Seafoods.
He helped show the worid the great
value of the Alaska king crab.

Norton Simon's influence is global.
Those who know him will agree that

@ This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate oa the floor.
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he deserves public recognition, ai.
though he would deny that,

In working hard and achieving cor-
porate success, he has provided bene-
fits—particularly in the realms of sci-
ence and the humanities—for all of us.

Norton Simon's generosity has
helped open new avenues of research
and technology in medicine. Through
Norton Simon’s support, high-technol-
ogy diagnostic instruments have been
developed and research projects have
been funded, resulting in saving and
changing countless lives. In particular,
his contributions to the study of he-
reditary diseases and the development
of brain imaging equipment have been
a boon to medical science.

Through his understanding and love
of art, he has provided, through his
museum, the opportunity for tens of
thousands to enjoy treasures created
by the great artists of the Old World
as well as the New.

As a graduate of UCLA. I note that
Norton was appointed to the board of
regents of the University of California
in 1960, by Gov. Pat Brown., and
served until 1976, during a time of
great unrest and change in the Univer-
sity of California. Norton provided
critical leadership and wisdom to the
regents, President Clark Kerr, and the
Governor during those troubling
times. He also took the lead in estab-
lishing a new campus at Irvine, and
helped to grant greater independence
to the individual campuses of the Uni-
versity of California.

In 1971, Norton served on the Carne-
gie Commission that proposed a new
plan for higher education. This pro-
posal was entitled "“Less Time, More
Options—Education Beyond High
School.” The other members of the
commission were Nathan Pusey, presi-
dent of Harvard: the Honorable Wil-

liam Scranton; David Riesman, profes--

sor at Harvard; Kenneth Tollet, pro-
fessor at Texas Southern University;
and Clark Kerr, president of the Uni-
versity of California.

With his marriage to Jennifer Jones
in 1970, Norton began to focus atten-
tion on medical research. Of course,
he was also continuing his passion and
drive {n building the Norton Simon
Art Collection and Museum with sup-
port from his foundations, The Norton
Simon Art Foundation, Norton Simon
Foundation. and his own personal
wealth. He combined his unique tal-
ents of inspiration, exploration and in-
tuition with a genuine desire to pro-
vide benefits to the health and well-
being of the human race.

In the mid-1970’s, Norton contribut-
ed support and guidance to the found-
ing of the Hereditary Disease Founda-
tion, headed by Dr. Milton Wexler. His
personal financial support to the He-
reditary Disease Foundation {n Santa
Monica, CA, continues today.

In 19879, he established the Jennifer
Jones Simon Foundation for Medical
Research. In 1881, he began to support
a new medical imaging technology, po-
sitron emission tomography (PET]
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that could examine the biology of dis-
ease in the living human. As part of
that effort, he developed a lifelong re-
lationship with another good friend of
mine. & PET pioneer, Dr. Michael E.
Phelps.

Much of Norton and Jennifer's sup-
port to medical research has focused
on UCLA, where he established the
Jennifer Jones Simon professorship,
and a research endowment of more
than $6 million for PET. Norton and
Jennifer have contributed a great deal
to research on mental health disorders
and cancer at UCLA. Norton's gener-
ous support has extended beyond
UCLA to Hopkins, Cornell. and the
University of Wisconsin.

As he has in all of his other endeav-
ors, Norton has provided much more
than financial support. He became
part of the scientific enterprises he
supported. part of the mission of the
scientists involved in those enterprises.
He became a personal friend of those
scientists and an ambassador to the
outside world for the crucial medical
research they were conducting. He
taught me and many others to see the
vision beyond the every day events of
the moment.

Although he's experienced much in
his 8% years, Norton Simon continues
to search for new challenges. He wel-
comes the really tough ones and
hasn't let health problems stand in
the way of his enthusiasm for new
projects and new ideas.

Mr. President, In the esarly 1970's,
Norton Simon visited me to outline a
plan he had developed to rejuvenate
the railroad system of the United
States—passengers and freight. Typi-
cally, Norton was years ahead of
others, for the basis of his approach as
I recall it was that we had to elilminate
the fiefdoms created under Federal
regulation—we had to deregulate the
railroad industry or it would perish
unless heavily subsidized. How right
he was—but Congress, in the midst of
the Vietnam war was not willing to
take the time to deal with such com-
plex issues.

It's events like that, Mr. President,
that define Norton Simon for me. His
energy, vision, generosity, and public
spirit have enriched the lives of all
Americans. Catherine and I are proud
to count as close friends Norton and
his lovely wife, Jennifer, the legendary
actress, who has contributed her con-
siderable talents to Norton's endeav-
ors. Norton is a great American. and I
am happy to have this opportunity to
honor him on the occasion of his 85th

birthday.

Thank you, Mr. President.
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CABLE TELEVISION CONSUMER
PROTECTION ACT

The Senate continued with the con-
sideration of the bill.

Mr. INOUYE. Mr. President, I yield
myself 8 minutes.

The PRESIDENT pro tempore. The
Senator is recognized for $ minutes.
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Mr. INOUYE. Mr. President, I rise
today in opposition to the Packwood
amendment to S. 12.

I have set out many of the reasons
for my opposition {n my floor state-
ment that I made yesterday. I wouid
just like to make one comment on the
substance of the amendment. The re-
transmission consent provisions of the
amendment are identical to those in S.
12. Thus, supporters of the Packwood
amendment. the cable industry and
the administration. have conceded
that retransmission consent s the
proper policy.

Now that I have had an opportunity
to review the Packwood amendment,
my view remains unchanged. This
amendment will do nothing to address
the problems facing consumers or to
promote competition to existing catie
operators. It {s nothing more than an
effort to pull a fast one on consumers.

It is a sham. This sham was uncov-
ered for all the world to see in the Na-
tional Cable Television Association
memorandum that stated that neither
the cable industry nor the administra-
tion would support the substitute even
if it prevailed. This memo w%as con-
firmed by an administration policy
statement, which stated that if the
substitute was adopted., the adminis-
tration would still have problems with
the bill.

Mr. President, I ask unanimous con-
sent to have that statement printed in
the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, a8 follows:

OrrICE oF MANAGEMENT AND BUncrr.

Washington, DC, January 27, 1992.

STATEMEINT OF ADMINISTRATION PoOLICY

(S. 12—Cable Television Consumer Protec-
tion Act of 1891—Danforth From Missouri
and 9 Others)

The Administration strongly opposes S. 12
because it would impose unnecessary regula-
tion on the cabie television industry. If S.
12, as reported by the Senate Committee on
Commerce, Sclence, and Transportation,
were presented to the President. his senior
advisers would recommend a veto.

The Administration opposes S. 12 because
it does not sufficiently emphasize competi-
tive principles in addressing perceived crob-
lems in the cable television industry. It has
been the Administration’s consistent posi-
tion that competition, rather than regula-
tion, creates the most substantial benefits
for consumers and the greatest opportuni-
ties for American industry. Television view-
ers are best served by removing barriers to
entry by new firms (nto the video services
marketplace. The Administration, there-
fore, would support legislation which re-
moves the current statutory prohibitions
against telephone company provision of
video programming, with appropriate safe-
guards.

8. 12 would greatly expand regulation of
cable rates. [t would require regulation of
cable systems by either the Federal Commu-
nications Commission (FCC) or the local
government. The number of cable systems
and variety of cable programs have growmn
dramatically in the absence of rate regula-
tion. Relmposing rate reguiation would both
hamper the development of new products
and services for cable subscribers and slow
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the expansion of cable service to areas not
now served. If it finds that additional rate
requlation is needed. the FCC can provide
such regulation under current law. The FCC
tssued new ruies {n June, which are expect-
ed to increase substantially regulation of
basic cable rates. The Administration be-
lieves thar the rules should be implemented
and reviewsd before new and inflexible leg-
islation 18 cons.dered.

8. 12 wou'd restrict the discretion of cable
programmers in disiributing their product.
Exclusive distribution arrangements Aare
commeoen in the entertainment industry and
encourage (he risk-taking n=eded o develop
new programming. Requiring progrimming
networks that are commoniy owned with
caple systems to make their product avail-
able to competing distributor could under-
mine the :nicentives of cable operaisrs to
invest in deveioping new programming. This
would be to the long term detriment of the
American public. If competitive problems
emerge in this area, they can and should be
addressed under the existing antitrust laws.

8. 12 would also require limits on the
number of subscribery that a cable operator
may serve nationwide. This provision is ob-
iectionable because current antitrust laws
fre adequate to protect competition. More-
over, the FCC currently has suthority to
adopt ownership rules if it determines they
are necessary.

Finally, 8. 12 would require cable opera-
tors Lo carry the signals of certain television
stations, regardless of whether the cable op-
erator believes the stations are appropriate
for inclusion in its package of services, and
regardiess of whether such inclusion re-
{lects the desires and tastes of cable sub-
scribers. The Administration believes that
such “‘must carry" requirements would raise
serious First Amendment questions by in-
fringing upon the editoriil discretion exer-
cised by cable operators {n their selection of
programming. S. 12 was amended in com-
mittee to give television stations the option
to choose “‘must carry” or to require that a
cable operator obtain the station’s consent
to retransmit {ts signai. This amendment,
however, does not address the serious First
Amendment concerns noted here, While the
Administrator supports retransmission con-
sent (without must carry), this should be
coupied with repeal of the cable compulsory
license.

The Administration supports Senate pes-
sage of the Packwood-Stevens-Kerry amend-
ment as an slternative to the reported ver-
sion of 8. 12, because {t would eliminate or
significantly modify many of the highly reg-
ulatory provisions of 8. 12. Maoreogver, it
would also remove one impediment to com-
petition {n the cable industry—the exclusive
local franchise. At the same time, the Ad-
ministration wishes to work with the Con-
gress 10 modify or eliminste some trouble-
some provisions that remain in the underiy-
ing bill. Such provisions include, for exam-
ple, the lack of generalized telephone com-
pany entry provisions, reimposition of
“must carry” rules, the mandstory nature
of rate regulation. the very narrow defini-
tion of “effective competition.” and the ad-
ministrative burden on the PCC.

Mr. INOUYE. As one of the authors
of the 1984 Cable Act which deregulat-
ed the cable industry, I still want the
industry to make money. In 1984, I
wanted to help a fledgling industry
take {ts successful and profitable place
in the corporate world.

I belleve that it has done so. The
cable industry is no longer made up of
fledglings. it contains corporate giants.
But, Mr. President, sadly, I believe it

has also lost sight of the people it was
created to serve. There are limits to
the number of times we can expect
consumers to reach into their pockets
to pay for corporate profits. It is time
for Congress to act, time to promote
competition to the cable industry and
most importantly, to protect consum-
ers.

It has been argued that S. 12 will ir-
reparably harm the cable industry. It
will not. S. 12 will simply stop exces-
sive rate gouging by cable operators.
This bill will nct put the heavy hand
of Government on the cable industry.
It will just remund the industry that it
must be more sensitive to the plight of
the people—America’'s consumers. S.
12 is a bipartisan effort to protect con-
sumers against abuses by the cable in-
dustry and has a wide degree of sup-
port. A vote for the substitute would
be a vote against the leadership of the
Commerce Committee, which has la-
bored over 4 years to craft a balanced
bill.

A vote for the substitute would also
be a vote against a wide range of sup-
porters inciuding: The Consumer Fed-
eration of America; the Consumers
Union; National Consumers League:;
the National Association of Broadcast-
ers; Association of Independent Televi-
sion Stations; Network Affiliated Sta-
tions Alliance; America’s Public Televi-
sion Stations; the National Religious
Broadcasters; the American Associa-
tion of Retired Persons: National
Council of Senior Citizens; Communi-

tions Workers of America; AFL-
C10; International Brotherhood of
Electrical Workers; Interrational
Ladifes Garment Workers Union;
United Steel Workers; National Asso-
ciation of Telecommunications Offi-
cers and Advisers; and many, many
other local organizations.

I cannot believe that all of these or-
ganizations are wrong about S. 12.

Mr. President, I yield myself 3 min-
utes more.

The PRESIDENT pro.tempore. The
Senator is recognized for 3 additional
minutes.

Mr. INOUYE. In addition, yesterday,
I received a letter from the National
Association of Black Owned Broad-
casters opposing the elimination of
the broadcast multiple ownership
rules.

Elimination of that provision will
also eliminate a provision designed to
give incentive to nonminority station
owners to {nvest in minority controlled
stations. This {s just further evidence
that that provision will not promote
competition.

So 1 ask unanimous consent, Mr.
President, that this letter be printed
in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:
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NATIONAL ASSOCIATION OF
BLack OWNED BROADCASTTRS
Washington, DC, January [ !'3°2.
Re proposed amendment o S. 12.
Hon. DanrmL K. INOUYE.
U.S. Senate, Hart Senate Office Pu:qa:
Washingtron, DC.

Drar Senator INouYE The Naticrnai A-.;
ciation of Black Owned Broadcasiurs, icr
("NABOZ™), wishes Lo express !Ls strore ou
position to a portion of the amenaricnt o
S. 12 recently offered by Senaters Sk
wood. Kerry and Stevens.

The amendment to S. 12 proposec () ir
clitde Section 2vLt. Elimination of :::» R«
stnction on  Multiple Ownerzhip o
Broadcast Stations.” That provision ropeal-
Federal Communication Commissicr K-le 47
C.F.R. 73.3555(d!, which rurrentis ..m.5
cwnership of broadcast faclilues to 12 A%
radio siations, i2 FM radio staiicrs
television stations. (If a company is =
controlled. it may own 14 stationsg ta Fach
these broadeast services).,

By repealing 47 C.r.R. 73.3535% % -
amendment 0 S. 12 would allow un:miiia
concentration of ownership of broa.rist fi
cilities. For many years. NABOB hiws Dee
{n the forefront of those voices sTean "k (ul
against increased concentralicn ot Lo
ship in the broadcast {ndustrv. As ae o
plained at lergth in our letter o V5. wat o
May 1. 1991 (attached). increased concrr(rs
tion oI ownership 1n the broadcast inausir,
already has escalated the seiling grices o
the most desirable stations resulting 1 :
purchase only by those companies »: -
greatest financial resources.

This concentration of ownership of "h»
largest stations with the best signais in'o
fewer hands has two strong negut:ve .m
pacts on minority ownership. First. ex "R
minority owners owning one or 130 staticmn
in a single market find themselves unac.e -
compete with the market power and (.o
mlies of scale which a large group oancrcin
bring to the competitive situation in =2
market. Second, new minority entrant-
seeking to get into the industry are finding
that price escalation of existing stations and
the reluctance of lenders to finance sing!c
station purchases are insurmountasie oar-
riers to entry. This situation s, of course,
exacerbated by the current nationai recos-
sion, in which most lenders are refisiig to
make any broadcast loans.

The proposed repeal of all ownersh:p v
strictions reflects a reckless disregard on the
part of the bill's sponsors for the impart
that such an action would have upon the in-
terests of minority and amall broadcasiers.
We can only hope that you and the otaer
members of the Senate will prevent this ui-
advised and hasty action.

We therefore, request that you opposc tl.e
proposed repeal of 47 C.F.R. 73.3555/d! and
continue your long standing support of in-
creased opportunities for minority ouner-
ship of broadcast facilities.

Sincerely,
Jauxs L. WINSTON,
Ezxecutive Direclor
and General Coun-
sel
Pirrrx M. SUTTON,
Acting Chairman of
*~the Board.

Mr. INOUYE. In closing, Mr. Presi-
dent, ensuring competition and pro-
tecting consumers is the issue, and I
most respectfully suggest that S. 12
will promote competition and impose
regulation until that competition de-

e
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velops. 8o I urge all my colleagues to
Iook beyond the rhetoric being em-
ployed by the cable industry to the
solid foundation that supports S. 12.

Mr. President. I would like to thank
Senators DANFORTH, Hoitings, Gorr,
GoRTON, FORD. BAUM, and Lix-
BERMAN for their support throughout
this process. I wouid also like to thank
the Commerce Committee staff for
their work as well: Toni Cook, John
Windhausen, Kevin Joseph, Jim
Drewry, Kevin Curtin. Linda Morgan,
and Yvonne Portee. Also, from Sena.-
tor DawrorTH's staff: Gina Keeney
and Mary McManus.

The PRESIDENT pro tempore. Who
yields time?

Mr. STEVENS. Mr. President, I yield
30 minutes to the Senator from Colo-
rado (Mr. WirTH].

The PRESIDENT pro tempore. The
Senator from Colorado (Mr. WIRTH] is
recognized for 30 minutes.

Mr. WIRTH. Mr. President. I shall
not use the total 30 minutes at this
point. I wanted to make an opening
statement and then retain the remain-
der of the time for purposes of rebut-
tal

First of all, Mr. President. I want to
start out by congratulating the broad-
casters of the United States. For the
first time {n the many, many years I
have been working on telecommunica-
tions (ssues, the broadcasters have
launched a very, very effective pro-
gram of convincing people here about
the issue of retransmission consent
and must-carry.

I want to congratulate them. They
have brought their people in from all
over the country and raised this issue
of retransmission consent to the point
that the issue of retransmission is in-
cluded exactly in the substitute as it is
in 8. 12. I bring that issue up to start
with for two reasons: one, to congratu-
late the broadcasters and. second, to
make sure my colleagues understand
that this is not an issue of retransmis-
sion consent and must-carry versus no
retransmission consent. They are both
in the legislation and in the substitute.

Second. [ want to confirm, I am sure
there are a broad list of supporters of
8. 12. Everybody would like to have as
much as poasible for as little as possi-
ble. There iz no question about that.
In the short term that is an immediate
thing that most people would like to
see, that sort of short-term return,
which we have had a great deal of over
the last 10 or 12 years. There is no
thought of investment in the future.
Let us just get as much as we can
today for as little as possible. It is that
brecise short-term attitude that is the
most destructive element in S. 13,

I, as has been argued, cable televi-
sion is such an enormous ripoff of the
American consumer, the question is
begged. why have the number of sub-
scribers of cable television doubled in
the last 6 years? If this is such an on-
erous service, why do, now, 60 million
American households subscribe to
cable television as opposed to the 30
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million prior to the 1984 to 158868
period, when the Cable Television Act
was passed and then went into effect?

It seems to me that is a good ques-
tion to ask. If it is such a terrible
thing, why have so many American
households subscribed?

There appear to be a couple of prob-
lems but let me, first of all. point out
one of the myths. One of the myths
relates to rates. The discussion has
been made, somehow there (s this
enormous ripoff of the American con-
sumer related to rates. The point has
been made quite accurately that cable
television rates have gone up about 60
bPercent since the time of deregulation.
Forgetting, of course, that prior to de-
regulation, the cable television rates in
the 12 years prior to 1984 lagged
behind by more than 70 percent,. kept
artificially low by & whole patchwork
fabric of regulation and. more impor-
tant, by efforts by other industries to
keep the cable television industry
from reaching its potential.

The simple fact of the matter is that
the cost per individual basic service
channel—has not incressed between
1986 and 1991. In addition, it is not
simply a package of retransmitting,
ABC, NBC, and CBS. It has come to
include a whole variety of new services
as well. If you take the per-channe!
rate, that in fact has gone up very,
very slightly over a period of time.
The cost per basic service channel has
gone up to 53 cents in 1991 from 44
cents in 1986.

More lmportant than that, how does
this compare with the general rate of
{nflatlon? The price per channel at the
rate of inflation would be 54 cents. In
fact it is 53 cents.

If the perchannel rate for basic
cable television had gone up just the
rate of inflation since 1986, they would
be up to 54 cents a channel. In fact
they are only up to 53 cents a channel.
Obviously, one looks at various issues
and analyzes these issues in different
ways. But what is important is the
basic package; the basic package made
available to the American consumer in
fact has run behind the rate of infla-
tion on a perchannel basis.

A lot of people are saying cable rates
have gone up 60 percent. The other
facts that have to be remembered in
that are, one, because of this enor-
mous amount of regulation and inter-
ference by other industries, the cable
television induatry had not been able
to grow and reach its potential until
1986. That is why legislation was
passed in 1984.

8ince 1986, cable television has
added to the basic package a great
number of other services and channels
and that total package has to be
looked at {n terms of the overall cost.
And, (n fact, as this chart coming out
of numbers done by the General Ac-
counting Office, this study shows it
has run behind the general rate of in-
flation.

Now I think it is important to talk
about what is and what is not in this
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legislation. First of all, it is import
to note what s similar about the
{ssues before us. The substitute anc
12 each do three things: regulate b;
cable rates: set standards for custor
service; standards for signal qua
and reliability.

Let us go back to what is driving ¢
regulation to begin with. What is d
ing this legislation to begin with w
complaints from individuals !
somehow the package of basic ca
rates or basic cable rates have
creased drastically in some commu
ties in some cases. There is no qu
tion about that. The rates have gc
up. The distinguished Serator fr
Missouri cited some of those. and
distinguished Senator from Hawalii !
cited some. In their back yards th.
have been examples of basic ca
rates going up too rapidly.

We recognize that there have be
some abuses in the area. To addr
these abuses, we provide in the sub:
tute, as does S. 12, basic regulation
cable service.

Second. customer service. The ca:
television industry has groan very r:
idly In recent years. It has doubled
size in the last 8 years. Any indus:
that goes from about 30 million hou
holds to 60 milllon households in a 1
atively short period of time is going
have growing pains and related prc
lems. I compared that earlier to t
boy at age 14 who suddenly begins
grow. We have seen that individi
outgrow his shoes, outgrow his par
Cable has grown and they have o
grown in some ways their ability
keep up with the service structu
They have a major customer serv
under way now to make sure tf
those service elements are addresse
And we require in our substitute.
does 8. 12, that the FCC set standar
for customer service.

Third, signal quality and reliabili
One of the reasons that cable tele
sion exists to begin with is to prow:
signal quality and reliability. Y
cannot received a good televisi
signal in Manhattan. In areas of t
Rocky Mountains you cannot receive
good television signal You need
transmission through cable televisi:
to have that signal reliably sent out
& quality fashion.

No one disagrees with the impc
tance of these three basis consum
issues. 80 what we ought to be doir
Mr. President, 18 passing legislatic
that addresses these three basis issu¢
That is what is driving the debate f
legislation. That is why we should le
islate.

What we should not be doing. M
President-i8 launching a fundament
and punitive attack on the cable tele:
sion industry. As I pointed out in n
remarks an Monday and again yeste
day, the telecommunications indust
has been all about people trying
keep the new technology down, ke«
the new technology out. Keep the ne
idea and the new technology out.
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If we pass S. 12, we are going to sig-
nificantly smother the capacity of the
cable television industry to embark
upon new {nitiatives and new program-
ming just at a time when the Ameri-
can public is coming to depend upon
the cable television industry alcne for
chiidren’s programming, for educa-
tional programming, for news pro-
gramming.

If the cable teievision incdustry had
not been able to make investments in
CNN., we would not see CNN. nor
would we, Mr. President, see the way
in which the commercial television
networks have changed their delivery
¢! news services to be more timely, to
have more on-the-spot reporting. CNN
has forced a major change in the way
in which the networks do their news.
That is a good thing. That is innova-
tion. We are going to stifle that sort of
innovation.

In children’'s programming, it used
to be that the networks provide pro-
gramming for kids and that was a re-
quirement that the networks serve the
educational requirements of children.
With the deregulation mania of the
1980's, that requirement was totally
wiped out by the FCC. We restored
some of the children's requirement
after a very difficult legislative battle.

It is not the networks that are carry-
ing educational programming for chil-
dren. There is very little of that
coming from commercial broadcasting.
The cable television industry, through
a variety of channels and a variety of
the very {tems we were talking about
earlier, have now provided that to the
American consumer, to American chil-
dren, to the American educational
system through cable television.

What we are going to do in S. 12, if
S. 12 passes, is smother the capacity to
do that as well. Why would anybody
make an investment in programming
if you cannot recover that cost? That
is what is going to happen under S. 12.

Basic educational programming, run-
ning all the way from programs about
the environment to programs about
history, all kinds of those offerings
available to individuals cost money to
produce and put on the air. But what
we are going to do with the program
access provisions in S. 12 is set it up in
such a way that an entrepreneur or
creative artist will have no incentive to
create, the Government with dictate
who controls a product and at what
price it is sold.

Under this, the program access pro-
visions are like saying to Garry Tru-
deau. you can be very clever and draw
up "Doonesbury’” but we are going to
tell you who to sell it to and at what
price.

How absurd is that? We do not do it
with syndicated columnists. If George
Will writes a column, we do not tell
George Will how much to charge for
that column, or to whom to sell that
column. It is ridiculous but that is
what is proposed in 8. 12 that cable
television do and cable television pro-
ducers do: Tell them to whom they
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can sell their programming and at
what price they can sell that program-
ming.

That is not only wrong in terms of
what we warnt this telecommunications
industry to do. it is wrong in terms of
copyright and a basic sense of funda-
mental property rights in this country.
It is not the right thing to do.

1 am going to stop with that at this
time, Mr. President.

There are tnings that a basic bill
ought to do. The substitute does allow
the regulation of rates. allow the regu-
lation of service, allow the regulation
of signal quality. Those are the basic
ingredients of what ought to be in a
bill and those same elements are in
the substitute as are in S. 12.

But we should not go beyond these
issues and launch a frontal attack on
this industry that has provided so
much to the United States of America.
It is the other elements in S. 12 that
are so destructive to this industry.
These are really what it is all about.

I urge my colleagues to look careful-
ly at this substitute. If they are con-
cerned about the broadcasters’ inter-
ests, those are included in the substi-
tute. If they are concermed about
rates, rate regulation is in the substi-
tute. If they are concerned about serv-
ice, customer service standards are in
the substitute. If they are concerned
about signal quality. that is in the sub-
stitute. The issues driving this debate
to begin with are in the substitute.
But we should not turn that into a flat
car which flat car then loads up with
all kinds of attacks on this industry.
That is not what we ought to be doing.

Mr. President, we will, I am sure,
over the next couple of hours, hear
the rationale for why this industry is
under such attack. I look forward to
hearing those an taking the time also
to answer those charges.

OVERVIEW

S. 12 is a well-intentioned response
to examples of excessive rate increases
and customer service problems in the
cable television industry. There have
been abuses in this area and Congress
should pass legislation’ that addresses
these concerns. I hope we will do so.

However, we also have to recognize
that viewers enjoy the programming
available on cable and have benefited
from the increase in the number of
channels and the many new programs
that we have seen introduced in recent
years. These new channels and pro-
grams would not be possible without
investments made by the cable indus-
try. Continued investment is needed to
help bring new programs and technol-
ogles such as fiber optics and digital
compression to cable viewers. Funda-
mentally, we need to make sure our
communications policy continues to
encourage a diversity of choices for
consumers.

That is why we need balanced legis-
lation that addresses the rate and
service problems but does not stifle in-
vestment by the industry. We do not
want to create a regulated, stagnant
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industry that continues to offer con-
sumers what they get today but has
little ability to change with the times.
offer new services, and compete x11h
other segments of the telecommunica-
tions industry.

S. 12 does not strike a balance. It :n-
cludes a number of punitive provisions
that simply go too far. Rather tran
working to protect consumers, much
of S. 12 seeks to resolve interindustry
differences and conflicts in favor or
cable’'s competitors. These and other
provisions would create strong cisin-
centives that would discourage irncus-
try {nvestment in programs and tcch-
nology. It is these provisions that [ am
concerned about. I support the provi-
sions that seek to regulate basic ra:cs
and improve customer service.

SPECIFIC PROBLEMS WITH S. 12
RATE REGULATION

S. 12 would potentially expose - :r::-
ally every service offered by a cabi»
company to regulation. This approach
goes too far. We have a responsibiiity
to ensure that Americans have aciess
to affordable information sources and
there are services for which rcgulzation
may be appropriate. But there are alzn
services that have never been rec:ia’-
ed and, by any standard. are discre-
tionary and hardly need reguiators
oversight.

The more areas we open up to poh r-
tial local regulation, the more iix:iy
we are to return to the unworkab’v
system we saw before 1984 when !oral
authorities kept rates artificialiy io
and both consumers and the indusir
suffered as a result. If regulation of
discretionary services proves uin-
wieldy—as 1 fear it might—progran:-
mers will have little incentive to tar-
the risk of developing new services. [
do not need to remind my colleagucs
that consumers will be wunable '»
obtain programming that does nnt
exist at any price.

If we want to ensure that consumers
will continue to have access to new
programming, we should not ‘ak=2
away the incentive to develop new pro-
grams. Let us limit rate regulation >
the core programming that we war.: 'o
ensure that all Americans have access
to at affordable rates. Other ser..ccs
are discretionary and we should !«t
the market set the rates just as o
market sets prices for other forms of
entertainment.

ACCESS TO PROGRAMMING

S. 12 would require cable net:orks
to sell their programming to most
anyone at the same price. Under this
scheme, owners of intellectual proper-
ty would no longer be able to conrol
the distributipn of their proc.ct
Think about what this means for the
companies that have created prograin-
ming. A company comes up with a pio-
gram idea. It puts very substant:al
money up—often hundreds of mul-
llons—in a risky market to support i2
program service. As soon as a program
becomes a success, competitors are a:
the door demanding access at Goi<rn-
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ment set rates It ts easy to see how
such s system would kill the incentive
to invest in new programs. The result
will! be less choices for consumers in
the future.

The access provisions are unprece-
dented In American busiress practice
or copyright law. Journalists control
what newspapers carry syndicated col-
umns; broadcast networks control
what stations can carry their program-
ming; movie studios control who can
distribute their product to the public.
But S. 12 would take that right away
from a cable programmer.

Rather than developing their own
programs and offering viewers new
choices, cable’s competitors want Con-
gress to require the cable industry to
give them access to their program-
ming. Moreover. cable’'s competitors
want to legislate the price at which
cable programmers must sell their pro-
gramming. S. 12 would do just that,
force cable operators to sell their pro-
gramming at a fixed price to competi-
tors, ignoring the rationale behind our
intellectual property laws.

Program Access is also a solution
looking for a problem. Alternative dis-
tributors already have access to virtu-
ally all cable programs and can pro-
vide them to consumers At prices com-
petitive with cable. Consumers will not
benefit from the program access provi-
sions. Nor will the creators of televi-
sion programming. But some middle-
men, who made no creative contribu-
tion and took no financial risks to
bring programming to viewers, will be
enriched.

We should encourage the develop-
ment of new programming to compete
with cable. not legislate that all video
services offer {dentical products.

OWNERSHIP RESTRICTIONS

S. 12 requires the FCC to limit the
cumber of subscribers that any one
cable operator can serve and the
number of channels on which an oper-
ator can carry programming in which
it has & financial interest.

If such limits are appropriate, the
FCC already has the sauthority to
impose them. But S. 12 requires the
FCC to adopt them whether they are
needed or not and ignores past FCC,
Department of Justice, and National
Telecommunications and Information
Administration inquiries into this
matter. These agencies have all deter-
mined that limits are not necessary at
this time.

Yes. anticompetitive practices can
result from hortzontal and vertical in-
tegration. That {s why we have ant}-
trust laws and if cable companies are
engaging in improper activities, those
laws should be enforced. 1n addition,
as the industry changes, we could find
ourselves at a point where ownership
restrictions are necessary. Before we
decide to impose them now, we need to
ask ourselves if we reslly have a prob-
lem today.

There are & variety of anecdotal re-
ports about coercion and shakedowns.
We have heard them from the spon-
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sors of S. 12. These anecdotes certain-
ly provide good theater and political
ammunition. But should anecdotes
drive policy or should we look to see
whether a problem exists before we
try and fix it?

In fact, the largest cable operator
only serves about one-fifth of cable
viewers, hardly an unusually large
market share for an industry’s leading
company. And as far as vertical inte-
gration is concerned. more than 40
percent of cable programmers have no
operator owrniership interest and many
of the ones that do simply would not
exist {f operators had not provided
capital necessary for the service to
begin or survive.

It is the very companies that would
be hamstrung by these rules that have
brought consumers the cable program
services they so highly wvalue. How
does it make sense to say that Time-
Wamer, who invented services like
HBO and MTV, can no longer invent
new program services? It makes no
sense. 8. 12 would sharply reduce the
incentive and ability of many cable
programmers to invest in systems and
programming.

RETRANSMISSION CONSENT/MUST-CARRY

The retransmission consent/must-
carry provisions in S. 12 give broad-
casters all the leverage in negotiating
a relationship with a cable system. S.
12 provides broadcasters with a choice
between the must-carry rules that re-
quire cable systems to carry local
broadcast signals and a pew retrans-
mission consent right that requires
cable operators to obtaln the permis-
sion of a hroadcast station in order to
carry its stgnal.

Glving broadcasters their choice be-
tween retransmission consent and
must-carry provides them with a tre-
mendous advantage over cable. A pop-
ular broadcaster can use retransmis-
sion consent to obtain compensation
from a cable system that carries it.
When we look at the other side of the
coin. an unpopular broadcaster that a
cable system would rather replace
with more appealing and profitable

g can use must-carry to
remsain on the system at no charge.

Standing alone, independent of each
other, must-carry or retransmission
consent may make sense, However, the
combination of the two in S. 12 raises
sertous concerns. The retransmission
consent and must-cArry provisions
could lead to higher basic cable rates
and limit the ability of cable to fi-
nance new programming. Moreover,
the provisions have a profound affect
on copyright law that has not been
fully evaluated.

CONCLTSION

Many elements of S. 12 are appropri-
ate. We need to incresse reguiation of
cable. The sponsors of 8. 12 would like
the debate on the alternative to focus
on that question: Should we regulate
cable? Framing the debate in this way
sllows them to avoid serious debate
over the matters that are reajly at
issue.

Januarv 1{. 18

I am sure there are those n tt
body who want to see no legislati
enacted. There certainly are some
the Industry who fee] that way. Bur
disagree. Let us pass a bill. But let
pass a batanced one that will not er
the flow of new programming ar
technologies to America’s televisic
viewers. Many provisions of S.
would do just that and we shculd ha
a debate over those provisions.

At this point, [ retain the remzinc:
of oy time. .

Mr. President, I yield the floor.

The PRESIDENT pro tempore. Tr
Senator from Colorado has 16 minute
remaining under his contrei. anc it
reserved.

Mr. BURNS addressed the Cha:r

Mr. STEVENS. Mr. President, | s:e.
the Senator from Montana 3 minuie
on this issue.

The PRESIDENT pro tempore. T
Senator from Montana is recogn.ze
for 5 minutes.

Mr. BURNS. I thank the marnager
the bill.

Mr. President. I do not think tier
has been sanybody in this body b
has sat through more hearings. take!:
more testimony on any one issue tha
the chairman of this subcommiiiee.
think that the chairman wculd hat
to agree with me that most times :
was just him and me. I do nc¢t know ¢
another Senator who sat throug!
more and asked more prov:ng guec
tions about this issue.

Wherever we go. e talk adou: the
American economy and how fial it x
and., yes, we are in a very siagnan!
economy. There would be those of w
who would have some type of an ide:
on how we reached this point anc
what it is going to take to getL us oul o
it

1 bring to the attentiop of the U.S
Senate a book that I received in the
mail that came from the Office o
Mansgement and Budget. It is a very
thick book. as one can see. It says
“Regulatory Program of the Unled
States Government from Aprii 1. 1991
to March 31, 1992." It is 1 year of rules
and regulations. 514 of them speiled
out, that has an impact on our econo-
my of $100 million or more per rule or
re

Then one wauld ask where nas our
economy gone? I suggest it makes very
interesting reading on what we have
dane to the American economy
through this body, and most of it has
been done through rules and regula-
tions.

Right now the citizens of this coun-
try are hurting. I just want to sho¥
my colleagues something of an indus-
try that is still providing jobs. oppor-
tunity. and the impact that it has had
since 1978. I direct my colleagues’ at-
tention to the growth in employment
from 1978 to 1980. In 1978 there were
23,584 employees ana in 1979, it grew.
It still grew under the old regulation.
But in 1884, whenever we deregulated.
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growth really took off. Now it employs
some 102,656 employees.

Of that. the growth in opportunities
and employment opportunities for the
women of this country has increased
some 41 percent—from 31 percent of
izs total employment in 1978, now 41
percent. In minority groups, {t has
doubled {rom 12 percent to 24 percent.

Thecse are startling figures in an in-
dustry that is moving ahead and still
providing services to the consumer.
And, ves, there would be those who
want to receive it all for nothing.
Something has to fuel the engine.
Something has to drive it. What drives
it is the ability to take advantaze of
opportunities for a host of peopite in-
volved in programming, production,
vuilding physical plants, and providing
the services to our customers.

Mr. President, what the Scnator
from Colorado has said all along is
true. If it had been so bad, why has it
grown so fast? And that {s not a cap-
tive audience. I would imagine {n most
households, if it boiled down to having
cable television or milk, I think milk
would win. But the allowance of com-
petition, or the threat of competition,
does more psychologically in the mar-
ketplace to govern rates than we can
do as a regulator or Federal Govern-
ment.

The substitute {s bipartisan. I have
been told urgency sometimes is the
greatest enemy to the important. This
substitute was not ill-crafted. It still
has the rebroadcast consent, must
carry, for those broadcasters because
I. for one, am a strong believer in free,
over-the-alr broadcast. It provided a
great service for our communities
across this country and basically, here
we go down a road that will allow us
not to compete.

I know if I was one of those regulat-
ed industries I would say OK, I will
take regulation if you will keep compe-
tition out. Basically, that i3 what we
are doing here. I am not going to
worry atout the kind of service I deliv-
er if I do not have any competition. I
am regulated. I can take my money,
present my books to the local govern-
ment entity, and be secure for the rest
of my life and not progress like these
folks have done, bringing services and
a thousand services to our little com-
munities in Alaska, {n Montana, in
Colorado, where before we did not
have anything at all.

We have gone from, what, six chan-
nels in Billings, MT, when I first was a
cable subscriber, that cost $7 or $8.
Now we get 40 for $17 and a wide vari-
ety of programming that we would
never have received unless the organi-
zation could progress.

Mr. President, I ask unanimous con-
sent that statistics for Montana and
national cable be printed in the
REcoRD. .

There being no objection, the statis-
tics were ordered to be printed in the
Rrcorvp, as follows:
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STATS FOR MONTANA CABLE

TCT Cablevision of Montana. Inc. provides
cable services to 130,000 customers in the
State of Montana. We serve 34 communities
in the state and employ a total of 217
people. Breakdown of 1991 statistics for the
economic impact TCI has had in Montana:

Paid $1.211.971 (n Franchise Fees to City
Governmsants,

Paid $499 853 in Prcperty taxes and ~ohi-
cie licenses.

Salaries paid out: $68.373.745.

Employee Benefits: $329.604.

Payroll taxes: $637.845.

Approximately $400,000 paid out in adver-
tising in various media throughout the
state.

Breakdown of 1391 durations, public serv-
ice participation anrd local involvement:

Total of $300.000 donated o S:ate's
METNET educational network for use in
Distant Leaming Project.

All schools in cable areas wired (ree of
charge and given cabie free of charge. Total
of 108 schoo!s.

Over $28.000 donated to State-wide Inter-
mountain Children's Home for abused chil-
dren.

$31.000 decnated to local CrimeStoppers
program in 17 cities, annual fundraiser for
Muscular Dystrophy association was over
$47.699.

Cable-in-the-Classroom matertals provided
to educators free of charge. Total to TCI
$12.468.

Montana TCI Summary:

Covered live and cablecast across the
State on TCI Cablevision, the State of the
State sddress of Governor Stan Stephens.

Various State-wide statistics:

11 people hired to handle 24-hour State
answering center located in Helena. Cus-
tomers calls are now forwarded after local
business hours to the regional center to talk
to a trained TCI representative.

Calls answered in an average of three
rings. If customer put on hold, average hold
time in December 1991 was 12 seconds.

Rate analysis;

Following s a rate analysis for TCI Cable-
vision of Montana, Inc.

Mvarage baec/
S, oot G w cuwel
enae base ol
Decertowr:
1386 16 $:4:3 388
a . 1575 L ]
17 H 1855 59

The Basic rate changed 31% between 1988
and 1991 or about 6.2% each year. Channels
provided to our customers during the same
period of time incressed 689%, or 11 chan-
nels. Not only did programming increase
over the years but the quality and types of
programming provided to our customers in-
creased dramatically. )

NATIONAL CABLE STATS

Entering the 1990s, cable television has
become part of the American mainstream.
The majority of American households now
subscribe to cable service. Viewing of cable
originated programming is at an all time
high and continues to grow rapidly. Indus-
try revenues continue to increase at a pace
exceeding 10 percent per year. As a result,
the cable industry has established itself as a
major force in the communications and
media industries, while exerting a growing
impact {n the United States economy as a
whole.

A7
TOTAL [MPACTS

Cable television will contribure approy -
mately $42 billion to the Gross Natigrz!
Product in 1990; directly and indirectly. : e
Industry will provide $61.000 jobs. gFrneras-
ing income of $13.2 biliion.

Cable opcrator revenues in 1990 appro-..-
mate $17.3 billion, providing dirsct empig--
ment o 101,499 people. Cable empiiv-
Liicome totz's $2.8 biliion.

Cable industry suppliers employ an 2d..-
tional ¢9.000 persons in cable relaied jchs.
with personal income of $2.4 billion.

Cabic operator expenditures on personn .
and goods and services indirectly genera e
an adciticnal 390.000 jobs as these doliars
work tieir way through the natior.al acono-
my.

Direat cable operator employment Las .o-
creased by nearly 14.000 jobs since Beriz é:
Company s 1988 cable impact study a~z o
24,000 jobs since 1986; total cable 3 e
employment expanded by 27 percent. or
120.000 jobs, over the 1386 to 1800 pornd.
Cable related job growth is estimat..* g 2.
count for more than one percent 3f qom.s:i-
tic emplovment increases since 1953.

Both direct and indirect cabie c:mpio -
ment is concentrated overwhelming’y at :he
local level, generating positive ecorumis :m-
pacts through the 9.000 Individcal sviren:s
serving communities across the nation.

Cable’s impacts are spread th-oughout 2!
major sectors of the United States econom-.
The largest impacts overall are {(n the ser -
fces, and transportation, communicat:ors
and public utilitles sectors. followed -y
trade and manufacturing.

OTHER CABLE INDUSTRY IMPACTS

In addition to the purely economic 'm-
pacts described above, the cable tels:sion
industry has fundamentally aitered the
manner in which most American houseroles
view television. Cable has estabiishied a leve]
of programming quality and diversity that
consumers are willing to purchase tn a ~or-
petitive environment:

Almost nine-tenths of cable subscribe:ss
now have access to 30 or more proudra:m
channels; over one-fifth can receive 34 or
more. By comparison, as recently as 1985,
fewer than two-thirds of subscribers re.
cetved 30 or more channeis and less than 1)
percent received 54 channels,

Basic (including superstations) and pay
cable programming accounts for over 40 per-
cent of viewing in the average cable home
and nearly half of all viewing in homes =it
one or more premium cable services.

On s national basis, viewing of bas:c and
pay cable programming has increased by
more than 70 percent since 1983; view:ng to
network affiliated broadcast statiors c--
clined 15 percent over the same period.

Cable offers a wide variety of differentiat-
ed program networks, many targeted to spe-
cific interest or demographic groups. Exam-
ples include Cable News Network and Head-
line News. C-Span (coverage of the U.S.
Congress and the political process), Nickeio-
deon (award winning children's program-
ming). The Discovery Channel (documer.:ia-
ries), The Learning Channel (adult ecuca-
tion and information), Black Entertainment
Television and The Sllent Network (c.rc-
gramming for the hearing impaired).

In comparison-with “regular TV".
spondents in the 1989 Roper Report on Tel-
evision described cable as having better
quality programs, greater program variety.
better entertainment and sports programs.
and more educational, cultural and spor’s
programs.

Mr. BURNS. Mr. President, I r:<»
today as a original cosponsor and sup-
porter of the bipartisan substitute and

b
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as an opponent of S 12 the cable re-
regulation bill

I bave been bhearing a lot of long-
winded speeches over the past coupie
of days on why the Senate should pass
S. 12, but I can sum up in three words
why we should reject this anticompeti-
tive bill. and those words are jobs, pro-
gramming, and technology.

Because of the unintended adrverse
effect it will ikely have on jobs. tech-
nology. and programming mnnovation
by imposing yet another layer of sti-
fling Government regulation without
removing those artificia! obstacles
which preciude competition from de-
veloping, I oppose S. 12.

This adverse effect will have a long-
term negative impact on our national
welfare because it will substantially
delay the development of an advanced
telecommunications infrastructure es-
sential to our long-term national pros-
perity and quality of life.

There are several fundamental flaws
with S. 12

First, in the stifling regulatory envi-
ronment envisioned in S. 12, cable
companies will be discouraged from in-
vesting in new, innovative program-
ming and transmission technologies
like fiber optics. The mere threat of
such a regulatory regime had a nega-
tive impact on cable Industry invest-
ment in 19990.

Cable mndustry capital expenditures
fell by $268 million, or 13 percent from
the previous year’s level. This decline
followed a trend of double digit in-
creases following deregulation {n 1984.
This massive investment by cable has
produced jobe.

Second, S. 12 fails to modify the ex-
isting disincentives in the Cahle Act on
telephone company investment in
broadband technologies like ffper
optics and ecabie companies will not be
encouraged to launch s competitive
effort into the telephone business. S.

effect, results in an exclusive, manopo-
ly Hcense to provide video program-
ming. Finally, S. 12 does not encour-
age the cahle industry to advance
technology innovations in competition

tions services. Let me briefly elaborate
HISTORICAL PERSEFECTIVE

Copyright legislation [n 1976 and a
Pole attachment statute in 1978 gave
some tmpetus to the growth of cahie.
But it was not until 1984 that Con-
gress found it necessary to enact com-
prehensive legislation to establish a
natiomal pelicy concerning cahle com-
munications to ensure that competing
State and local regulation did not frus-
trate the availability of this service to
the American people. The 1984 Cable
Act has been a great success in achiev-
ing one of its pmajor objectives the
growth of cable tedevision.
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During the past decade, spurred by
the 1984 Cahle Act. the cable televi-
sion industry has performed a tremen-
dous service for our Nation. As the
cable industry grew. Americans were
given sccess to an unprecedented
wealth of Information, news, and en-
tertamment. The cable industry has
increased channel capacity and devel-
oped a host of unique services not pre-
viously available.

Moreover, in important areas such
as education, TCI and other {ndustry
leaders have been (nstrumental tn de-
veloping imnovative distance learning
programs, bringing together students
and teachers when geographic loca-
tion, jobs, or home responsibilities
would otherwise make learning impos-
sible. In short, cable television has
been an American success story.

This success was achieved, in part,
because Government policies encour-
aged investment and growth. Legisia-
tion now before the Senate, howerer,
seeks to reregulate the cable industry
and reverse the advances that have
been made. I have been, and will con-
tinue to be, an otrtspoken opponent of
the rereguiation provisions contained
in 8. 12. The stifling regime envisioned
by this legislation will discourage in-
vestment in increased channel capac-
ity, in innovative programming, and in
new transmission technologtes such as
fiber optlics.

The technology of the Information
Age will be deveioped, controlled, and
exported by countries that encourage
a steady stream of |deas and innova-
tions in communications, not in coun-
tries that construct an array of regula-
tory ohstacles and barriers.

Cable aoperators and programmers
are preparing for the 21st century by
continuing to expand viewer choires
and to develop new technologies. S. 12
would not further these efforts; in
fact, it would have & contrary tmpact.
In the end, consamer choice could be
drastically reduced. That is why I will
continue to work to defeat this bill.

Rather than regulation, I actively
encourage my colleagues to build on
the great success of the Cable Act by
enhancing competition, by removing
artificial barriers to competition, and
avoiding unnecessary regujation.

JORS AND SCONOMIC DMPACT OF CAKLE

8. 12 as dnafted will, piain and
simple, cost America jobs. And in light
of the economic downturn we are ex-
periencing today, that loss of jobs is &
price too high to pay.

As a policymaking body, we have a
responsibility to ook at the cable in-
dustry and determime how we might
rescive some of the problems with
cabie but strangiimg it with unneces-

tainly mot the answer.

Our Qovernment is good at imposing
regulations, and f{rankly, I am con-
vinced that s major contributor to this

some regulation is necessary in a free

Jdanuary 51. 1992

market economy. But hast year the
Federal Government implemented 514
“significant™ reguisatory actions, “sig-
nificant™ meaning those regulations
likely to have an annual effect on the
economy of $100 million or more. a
major increase in COSts Or prices. or
significant adverse effect on competi-
tion.

One recent comprehensive study
conducted by Robert Hahn and John
Hird form Yale found that the yearly
societal cost of regulation is $300 to
$500 billlan. Regulation., down and
dirty. raises costs, raises operating ex-
penses, and raises the need for a busi-
ness to make ends meet, often by
laying off employees.

Right now, the citizens of this coun-
try are hurting. We have seen jobs lost
in cities throughout America. jobs
with law firms. retail stores, banks.
real estate enterprises. car manufac-
turers, and the list goes on. One indus-
try. however, coatinues strong employ-
ment during these trying economic
times and that is the cable industry.
Throughout the last decade cable em-
ployment tripled from 33,654 in 1980
to 102,658 in 1990.

And now we are thinking about com-
mitting “‘regulation strangulation” on
this viable indusiry in an attempt to
address what I believe are very legiti-
mate concerns about cable rates, cus-
tomer service, and the future of the
telecommunications industry.

It is clear to me that we have got to
fine tune the cable industry. The 1984
Cable Act {s not perfect. but it has
been successful in building more svs-
tems, developing mare original pro-
gramming, and creating more jobs.
But there has also been increases in
cable rates and decreases in responsive
customer service, and it seems to me
that lack of competition has fiercely
aggravated this situation. By i(njecting
real and meaningful competition into
the cable business, we can force better
programming, lower rates, improved
services, and enhanced responsiveness.

‘The bipartisan alternative to S 12 is
designed to address the problems that
exist in the cable industry through
competitive, market-ortented policy
without creating unnecessary and in-
trusive Government regulation. Frank-
l1y. this alternative is not & perfect bill
either, but it i3 & more palatable ap-
proach to this Senator than the regu-
latory quagmire offered by S. 12.

L£YTECTS OF REGULATION ON CABLE
PROGRAMMING

When Coangress passed the Cable
Communications Puolicy Act of 1984, a
primary purpose of the act was to
“gsgure that cable..communications
provide and are encouraged to provide
the widest possible diversity of infor-
mation sources and services to the
pubtic.” In meeting that goal, the
Cable Act has been s clear success.

The number of cable program serv-
ices has more than doubied since the
Cable Act. Cable systems’ expendi-
tures for basic cable programming
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have risen from $234 million In 1983 to
$1.4 billion in 1991. Statistics aide, any
cable viewer in America can tell you
that more cable networks exist and
they are a lot better than they used to
be.

The rezuits of cable deregulation can
be seen every day on the screens of
Black Entertainment Television. the
Discovery Channel. Arts and Enter-
tainment, Turner Network Television,
Cable News Network, the Family
Channel, Nickelodecn., and a hest of
other basic cable networks. Viewers
clearly have noticed the improvement.
That Is why basic cable’s chare of the
total U.S. television audience has risen
from an 11 percent of viewing in 1983
to a 29-percent st.are of viewing today.
That this dramatic improvement of
cable programming occurred alongside
deregulation is no coincidence.

Turner Broadcasting is a clear exam-
ple of the success of the Cable Act in
programming diversity and improve-
ment. Since deregulation, TBS has
launched 2 new cable network, TNT,
promoting diversity. And TBS pro-
gramming on all of its networks has
been allowed to improve. TBS' esti-
mated expendilures on entertainment
programming, including sports, grew
from $45 million in 1984 to over $534
million in 1990. Made-for-TNT movies
now typically cost $3 to $4 million to
produce, as much if not more than the
cost of broadcast movies.

In a recent Roper Poll, television
viewers cite cable by 47 percent to 28
percent for regular broadcast televi-
sion as having *‘lots of variety.” Cable
networks' growth is not just a result of
greater cable penetration. From 1984
to 1989, viewing of basic cable net-
works more than doubled the rate of
cable home growth. In the past 3
years, basic cable viewership growth
outstripped cable home growth by
four times. This growth must be at-
tributed to both the incresse in basic
cable networks and the {ncrease in
original programming provided by
basic cable programmers: Over & quar-
ter of the highest rated basic cable
programs, excluding sports, during
1999 were original cable productions.
For example, premieres of TNT-origi-
nal movies and miniseries garnered au-
dience averaging 64 percent higher
than nonoriginal programming sired
in the same time periods in 1990 and
93 percent higher {n 1981,

Despite the higher programming
costs which go along with better pro-
gramming, cost-conscious consumers
have benefited. Improved basic cable
allows subscribers to decrease their ex-
penditiures for pay services and to
lower their overall cable bill, and
many are. Pay cable penetration has
declined for the past 3 years. And,
while basic cable's share of viewing
has doubled in the last 4 years, pay
networks’ share of viewing has de-
clired slightly.

Yet, basic cable, including cable net-
works like CNN, Arts & Entertain-
ment, and BET, is precisely the target
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for rate regulation under S. 12. The
bill provides for rate reguiation of the
tasic broadcast tier and, if less than 30
percent of subecribers take the basic
broadcast tier, along, for regulation of
the next most popular tier. In other
words, a catle network must choose
between regulation or being placed on
tier taken by less than 70% of sub-
scribers. Since no basic cable network
can afford to lose 30 percent of ils cus-
tomers base, no basic cable network, as
currently configured, would be able to
develop without regulatory restraints,
resporuive Instead to the desires of the
viewing public.

Unlike ratc-of-return  regulation
under which a cable operator could
mark up and pass through program-
ming cost increases, the price-cap reg-
ulation in S. 12 would make program-
ming improvements of existing cable
networks and the creation of new
cable networks extremely difficult.
Yet, few would argue that the consum-
¢r's interest reaily is served by freez-
ing the status quo ¢f programming in
place.

The tension between a programmer's
desire to improve his product and a
cable operator’'s desire to hold down
expenses are present already in the
marketplace and create extreme diffi-
culties between operators and program
suppliers. The cable operator's reluc-
tance to spend additional money for
programming is reinforced by the pri-
ority which local regulators assign to
improvements in cable plant, service
and other factors unrelated to pro-
gramming

Introduction of regulation in the
equation is likely to tip the balance of
cable operator incentives in s way
harmful to programming development
and, ultimately, consumer value.

At an average price of under $20 per
month basic cable is still a good enter-
tainment value, especially when com-
pared to the price of taking a family of
four to the movies, $18.99, or a base-
ball game, $32.386.

The exact result of the imposition of
8. 12's rate regulation, which is far
broader than what existed before the
Cable Act, is impossible to quantify,
but the history of cable rate regula-
tion strongly suggest that program-
ming quality improvement will be
stunted or reversed.

1 urge my colleagues to vote for the
substitute and against S. 12.

CANLE INVESTMENT IN TECHNOLOCY

Finally, let me talk briefly about the
impact of S. 12 would have on cable In-
dustry investment {n communications
technology.

The cable industry has been at the
forefront of advances in communica-
tions technology. Starting as a re-
transmitter of over-the-air broadcast
signals, the cable industry pioneered
the use of communications satellites
as a distribution technology for enter-
tainment and informational! program-
ming with the launch In 1975 of
HBO's nationwide network via satel-
lite.
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The cable industry continues its ad-
vancement of technology by continual-
ly upgrading technical quality and ca-
pacity of the more than 11.000 cable
systems in the United States se—ving
over 60 percent of television house-
holds. Moreover, cable is exploring tite
latest innovatlve services that can te
provided through the cable mocium.
In 1939, for examrle, the catle indus-
try spert close to $1 biliion rebuiidina
and upgrading plant and equigment,
which was almost 73 percenit more
than the amount the industry spent
Improving its plant just 4 years ezriisr
while still under rate regulalory ccn-
straints. This spending includes rap:i

-growih in the aprlication of cutung-

edge tichnologies such as fiber optu
technology and high definition tel¢v:-
sion. Cable systems have also been ex-
panding their service to more ruial
customers. While cable initially was
only able to economically serve areas
with an average population denrs:ty cf
60 homes per mile, due to indusiry re-
search and development efforts rince
deregulation, cable systems can ncw
serve areas with an average of iJ
homes per mile, and in some cases
areas with as few as § homes per miie.

Each of these technoiogical ad-
vances would be geriously threatened
if 8.12 were enacted in its present
form. As I indicated earlier, the mere
threat of reregulation had a dramati-
cally negative impact on cable ndus-
try investment {n communicaiions
technology tn 1930.

CONCLUSION

Because of the negailve Impact it
will have on jobs, programmi:ng and
communications technological do.ei-
opment, I urge my colleagues to vote
for the substitute and against S. 12.

Mr. President, when I picked up my
copy of the Wall Street Journal on
Monday, I was surprised to read a
lengthy and decidedly one-sided story
about TCL, a company that operates a
considerable number of cable systems
{n Montana. I was surprised because
the Wall Street Journal's portrait of
TCI as a villain does not comport %ith
my experience with TCI in Montana.

I was even more surprised when [ lis-
tened to opening statements in the
debate on 8. 12 and heard the Wall
Street Journal article quoted as if it
were Gospel.

Now, Mr. President, it i{s an unfortu-
nate fact that every Member of the
Senate has at one time or another
been the victim of biased, uneven re-
porting. It is usuaily an unpleasant ex-
pertence; but {t goes with the territory.
Sometimes, no tter how diligently
you work with members of the press.
they get things wrong.

As every Member of the Senzte
knows, there are two sides to every
story and good reporters usually try to
present both sides. But in reading the
Wall Street Journal article about TCL
I searched in vzin to find their side of
the story.
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In Montana. TCI has been an out-
standing corporate citizen, as I have
mentioned here on other occasions.
Thanks to TCI, which years ago in-
vested millions in cable systems and
microwave relays around Montana,
people all across my State were enjoy-
ing cable programming, educational
broadcasting, and commercial broad-
casting from distant placed long
before people In Chicago, New York,
or Washington had access to it. TCI is
a significant employer in Montana,
one that is flourishing in difficult eco-
nomic times. The franchise fees paid
by TCI cable systems—which last year
amounted to $1,211,971—eased pres-
sure on local communities to find new
sources of revenue.

TCI is making major contributions
to educational opportunities in Mon-
tana. They have wired 108 schools in
my State for free and, through Cable
in the Classroom, provided free pro-
gramming for use as supplemental In-
structional matertal in these schools.
Last year, TCI presented the State
with a grant of $300,000 to further
promote education.

I could go on, but in short, Mr. Presi-
dent, TCI has enriched the lives of the
people in Montana and enriched the
economy as well. It was for that
reason that 1 was so surprised to hear
Members of the Senate referring to
this company in terms usually re-
served for criminals, drug lords, or or-
ganized crime—citing as their refer-
ence this one-sided newspaper article.

Bob Thomson, Senior Vice President
for Communications and Policy Plan-
ning at TCI, wrote me in response to
the Wall Street Journal article with a
series of facts I belleve provide a more
even view of TCI. I do not contend
that TCI is flawless. They would be
the first to admit they have made
some mistakes. That is bound to
happen when you are a leader in inno-
vation and trying to stay that way. I
think most of my colleagues would
agree with me that, on balance, TCI
makes positive contributions to the
communities they serve in our States.
Balance, however, i3 not something
you will fine In this article of the Wall
Street Journal.

I ask unanimous consent that this
letter and explanation be included in
the Recorp, and [ urge Members to
review it carefully before passing judg-
ment on this company or the cable in-
dustry.

There being no objection, the letter
was ordered to be printed in the
Recorp, as follows:

TrLE-COMMUNICATIONS, INC.,
Denver, CO, January 27, 1992
Hon. Cosnap Bunns,
U.S. Senats, Dirksen Senate Office Building,
Washington, DC.

Dzar Szmaror Bumss: The article in
today’s Wall Street Journal about TCI con-
tains numerous errors of fact, mischaracter-
izations and distortions. We are providing
you corrections of the inaccuracies in this
article, as well as relevant material that
Johnnie Roberts, its author, did not include
or downplayed in his story.
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The Journal has been working on this
story for 8 months, during which TCI has
provided extensive opportunity for Mr. Rob-
erts to review relevant materisls and meet
with senior executives. Only during the last
2 weeks did he inquire about the 12-year-oid
Utah transactions. TCI provided substantial
information on those transactions, but rele-
vant portions were ignored.

TCI is an industry leader that has
brought dramatic and largely favorable
change In the important institution of tele-
vision. Articles such as this, which highlight
the few areas of controversy in a company's
business while mostly ignoring the majority
of its business that i{s conducted in peace,
come with the territory. It is far preferable
to live with such articles than to operate in
& society where news organizations are
broadly restricted In what they may pub-
lish. At the same time, however, we have an
obligation to you and to ourselves to not let
such inaccurate material stand unchal-
lenged.

Very truly yours,
RosxrT N. THOMSON,
Senior Vice President,
Communications and Policy Planning.
ExprLANATION
Home Shopping Network

Far from discriminating against Home
Shopping Network, TCI remains HSN's
largest television  distributor. About
4,850,000 TCI subscribers get full or partial
coverage of HSN programming over cable,
and TCI considers {ts current business rela-
tionship with HSN to be cordial.

CNBC

Mr. Lawrence Grossman, once president
of NBC news, is quoted as saying the NBC
news channel “couldn’'t happen without
TCI". In fact, the PCC concluded in a 1991
Report and Order that no singie cable com-
pany, including TCI, had the power to make
or break any new cable channel.

TCI helped jumpstart CNBC by selling {t
TEMPO, a 15-million subscriber program-
ming service TCI then owned, and commit-
ting substantial carriage on its own systems.

As the article indicated, business relstions
remain cordial between NBC and TCI. and
TCI is CNBC'’s largest, and one of Its most
supportive, television distributors.

1. PROGRAMMING

The W8J article repeats several myths re-
garding programming investments made by
TCI or its affiliated companies. Generally,
TCI makes such investments tq help ensure
the strength of T'CI's principal product. The
total amount of such investments ls small
compared to our (nvestments in cable piant
and equipment, and, with the exception of
ENCORE, which Liberty Media controls,
TCTI or Liberty do not have majority control
or majority ownership of any nationally dis-
tributed programming service.

In some instances, TCI has funded pro-
gramming services which were designed to
appeal to niches in our customer base which
were otherwise underserved. Black Enter-
tainment Television is an example of this.

In still other instances, TCIl scquired
equity interests in programmers which rep-
resented extremely risky, extremely high-
cost services which needed TCI's financial
backing to cover extraordinary program-
ming costs. The regional sports networks
now owned by Liberty Media and TNT's ac-
quisition of National Football League games
fall into this category.

In addition, TCI's programming invest-
ments have, in several instances, resulted
from the request by a financially-troubled

programmer Lo lend extraordinary financial
ald. The Discovery Channel and the Turner
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Broadcasting Services channels (CNN,
Headline News, TNT and WTBS) are exam-
ples of this.

The following information bears upon the
specific instances mentjoned In the WSJ ar-
ticle:

The Learning Channel

As stated above, TCI does not have major-
ity ownership or control of The Discovery
Channel, one of the bidders for FNN—-The
Learning Channel.

Contrary to the WSJ's assertions, TCI did
not decide The Learning Channel's pro-
gramming was “just fine” after the Discov-
ery Channel acquired {t. In fact, TLC has
been dropped on 33 TCI cable systems since
Discovery acquired it.

On the other hand. Mind Extension Uni-
versity. & competitor education channei in
which neither TCI nor any affiliated compa-
ny has an interest, has been added in 123
TCT systems since the Discovery acquisition
of The Learning Channel.

2. MORGANTON, NC

In 1986, the City of Morganton, NC de-
clared its intention to ownm and operate a
municipal cable system and denied TCI Ca.
blevision of North Carolina’'s franchise re-
newal application. The city also refused to
approve sale of TCI's cable operations in
Morganton to other qualified companies.

Under these circumstances. TCI would
have no alternative except to sell its busi-
ness, including millions in fixed assets. to
the City governument at firesale prices.

Although the company's relationship with
city governments are generally good. TCI
intends to oppose this type of extreme mu-
nicipal regulation wherever it occurs.

Many portions of the WSJ article dealing
with Morganton were inaccurate:

1. Independent polls show that 79 percent
of TCI's customers in Morganton are very
satisfied or somewhat satisfied with TCI's
cable service, and that an overwhelming ma-
jority of Morganton voters oppose cily-
owned cable. 40 percent said they were very
satisfied compared to the U.S. average of 23
percent for all cable customers. TCI would
have provided these facts to Mr. Roberts.
had he told us of the incorrect allegations
about TCI's customer service made by city
officials.

2. TCI did support the successful circula-
tion of a referendum petition in Morganton
which would prohibit the City of Morgan-
ton from owning & cable TV system. Howev-
er, the referendum, {f approved. would not
guarantee a franchise for TCI or any other
cable company. Under the referendum. any
qualifying company would receive a 15-year
franchise, not fust TCL

3. TCI was not involved significantly in
recent Morganton municipal elections. it did
not spend $144.000 {n connection with that
eiection, it did not run three ads per day in
the weeks preceding the municipal election.
and no TCI official ever told Mr. Roberts
that these sllegations were correct or even
had the opportunity to comment on them.

3. UTAH TRANSACTION

The WSJ has presented an inaccurate de-
scription of a 12-year old transaction involv-
ing John Malone, our. president and Bob
Magness, our chairman The details of that
transaction were approved by TCI's inde-
pendent directors, fully disclosed In the
company’s SEC filing, validated by an out-
side appraisal and in the best interest of
TCI and its lenders and investors.

4. LIBKRTY MEDIA

The WS8J made numerous factual errors
when describing the Liberty Media Corpora-
tion. Liberty has 3 TCI directors, not $. as
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rted. Only one. not all, of Liberty's offi-
c':':m TCI employees and that one (John
Malone) serves oo an unpald basis. Descrip-
tions of various stock options and put-call
provisions fail to explain why those are nec-
to protect the Liberty Media Corpo-
ration itself. Finzily, it is not mentioned
that TCI has retained only & 5-perceni in-
terest 1n Literty after seiiing Liberty most
of its programming interests.

Mr. BROWN. Mr. President, I thank
the Senator from Montana for bring-
ing this additional ‘nformation to our
atiention. If true, tie charges made by
the Wall Street Journal! are serious.
Serious matters deserve a full consid-
eration of all the racts, and both sides
should be heard. As we all know, there
are usually two sides to a story. The
telecommunications policy of this
Naiion is very important, and shouid
be based on all of the facts.

Mr. STEVENS. Mr. President, I yield
myself just 1 minute.

The PRESIDENT pro tempore. The
Senator is recognized.

Mr. STEVENS. I am sure the Senate
realizes the distinguished Senator
from Montana has been a great con-
tributor to this debate. In particular,
he has raised in committee the future
entry of the telephone industry into
the cable fteld. And, certainly with
that potential out there on the hori-
zon, we should not now extend to the
cable industry the full regulatory
powers that the Congress might be
able to grant to the FCC. It makes no
sense to reregulate the cable television
field in light of the poasibility of sub-
stantial competition from telephone
companies. The Iissue of telephone
entry I might add, will not be resolved
either by the alternative or 8. 12. 1
expect that it will occupy much of the
Commerce Ccmmittee's time in this
Congress and the next.,

The PRESIDENT pro tempore. Who
yields time? Time runs equally against
both sides.
sjc'il‘tme is running equally against both

es.

Mr. STEVENS. Mr. President, how is
the time being charged now?

The PRESIDENT pro tempore. The
time is being charged equally against
both sides.

Mr. STEVENS. I thank the Chair.

Mr. INOUYE. Mr. President, it was
not my intention to speak any further
than the short statement I made this
morning, but since we do have some
time, if I may, I would like to take 3
minutes.

The PRESIDENT pro tempore. The
Senator will be recoginzed for 3 min-
utes.

Mr. INOUYE. Mr. President, much
has been said by my colleague from
Colorado that if cable is 50 bad, why
do subscribers pay for such service.
Mr. President, in many cases they
have no choice. It is either pay for
cable or no television. And when a
family gets accustomed to receiving
news, entertainment, and other pro-
grams on television night after night,
you cannot quite take it away from
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them suddenly. And in each case the
rates have just crept up over 4 years.

I have a list of cities and States
throughout the United States where
rales have gone up over 150 percent in
the last 4 years: Anaheim, CA, 171 per-
cent, $9 1o $24.42; Marin County, CA,
164 percent; Oroville, CA, 188 percent;
Branfcrd, FL, 214 percent: Jackson-
ville, FL, 175 percent; Orlando, FL, 163
percent; Chicago Heights, IL, 308 per-
cent; Qak Park, IL, 366 percent.

Ard in ail of these cases, Mr. Fresi-
dent, it was not because of added costs
cr added c¢nannels. In fact, in most of
tliese exarapies, tne number of chun-
neis were reduced.

2uvif I may coniinue, West Chilcago,
IL, 207 peicent; Bloomington, IN, 163
percent.

And as I go along, Mr. President, 1
think we showd bhe reminded that in
the same iime period, the cost of con-
sumer gocas had gone up 16.9 per-
cent—16.9 percent—as against Council
Bluffs. IA, 139 percent; Shreveport,
LA, 289 percent; Portland, ME, home
of our leader, 169 percent; Boston,
MA, 796 percent; Dearborn, MI, 157
percent; St. Paul, MN, 276 percent;
Jackson. MS, 130 percent; Bergenfield,
NJ, 372 percent; Syracuse, NY, 189
percent; Grand Forks, ND, 183 per-
cent; Cleveland Heights, OH, 153 per-
cent; Portiand, OR, home of our
author of the substitute, 150 percent;
Haysi, VA, 180 percent.

And. Mr. President, as I indicated
yesterday, our backyard, the congres-
sional backyard, Montgomery County,
MD, 1.394 percent; Charleston, WV,
from the State of our distinguished
President pro tempore, 259 percent;
Eau Claire, W1, 206 percent.

Then, in Seaford, DE, 178 percent;
Glendive, MT, 334 percent; Battle
Mountain, NV, 158 percent.

These are just exampies of how
rates have gone up, and in each case,
subscribers have no other choice. They
could not have gone to some other
cable operator, especially in rural
areas when they raised it 5 percent per
month or 3 percent per month. After a
while, it becomes addictive.

I think it is incumbent upon us, Mr.
President, to take & note of these out-
rageous rate hikes and do something
about this,

I yield the floor.

Mr. KERRY. Will the chairman
yield for a question for a moment?

Mr. INOUYE. Certainly.

Mr. KERRY. I ask the Senator what
years those increases represented;
from what year to what year?

Mr, INOUYE. 1986 to 1981.

Mr. KERRY. That was in the 1986
to 1991 period.

Mr. President, I yield myself 3 min-
utes.

The PRESIDENT pro tempore. The
Senator from Massachusetts is recog-
nized for 3 minutes.

Mr. KERRY. Mr. President, the
Senator from Hawaii is absolutely cor-
rect. I want to take note of the fact
that perhaps the largest increase that

SN
he talked about was in tne capitai of
my home State of Massachusetts
where the increase was aimost 34U per-
cent. Why? Because there was a signif-
fcant increase in progmamuoing. a sig-
nificant increase in channel capacity.
and because the cable coerator triere
started at an unrealisticaliy low prive
of about $2 per month.

What you really have to look at. X~
President. is not the increases ovar a 3-
year period. but it {3 the totoal value.
As tne Senator from Colorado toinred
out, on a per-channel pasis. the cost
increase is below the rate of inf'ation

Indeed. let me discuss Hawa.i's rzie
increases. Perhaps I can ciarify wnzt
has really nappensd there, I jan-any
of 1989, Oreanic raised its basic e
$1.65. from %14.60 to $15.25. Trer n
March of 1989, an additicnal $1.77 it
went up from $18.25 to $.7.95 "% ~at
was this for? The Senator frem Colo
rado pointed out how, sure, it wou.c be
wonderful if evervbody rould ger ey-
erything for nothiag. It seers rc br
the new nction in America. 2.l ‘lie
fact is that for cable televiziern, (oo
SUImers are seei=g Increases oolcy (o
rate of {nflation.

Let e point cut where the (noromwe.
{n Hawaii went: $1.25 of the increase
was an access fee that cablc <
charged by the community. tois
equaled 3 percent of their gross r:-e-
nues. This mears tnat the cadle
system paid $39.5 million to the ccm-
munity over a 5-year period.

In total, they turn $600.000 & year
over to the community. They did not
pass through an additional $12.5 mil-
lion in costs for access equipment. (.et-
work, and so forth, costs that were im-
posed on them by the community &<
the price of the renewal of the:r li-
cense.

In addition, I might point out that I
can give you the total breakdown of a
$125.2 million increase in investment.
Here is the breakdown. There will be a
system upgrade from 38 channels to 46
channeis by the end of 1992 at tie
cost of $27 million. There will be
second system upgrade to 60 channels
by 1998; at the cost of $40 million.
Right there, you have & $67 miliion in-
vestment in equipment. It means jobs
in Hawaii.

There is also, as I mentioned, an
access fee of 3 percent. That comes to
$39 million, out of pocket, which goes
to the community. There is a iran-
chise fee out of pocket, of $6.6 million,
which also goes to the community.
There is an access equipment expense.
$10.8 miilion. This {s not money in
anybody's pocket, except the peopie
who are selling the equipment.

Mr. President, I yield myself an addi-
tional 30 seconds.

The point that has w0 be made here
again and again is that we are looking
for effective regulation, not strangula-
tion. You cannot just run around
saying there has been a 200-percent in-
crease; there has been a 400-percent
increase. You have to messure what
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consumers are getting for thefr money
and what the costs of competition are.

1 respectfully submit that the most
telling chart is a GAO study that
shows that the price per channel has
actually gone up slower than inflation.

1 reserve the remainder of my time.

Mr. INOUYE. Mr. President, I yield
myself 1 minute.

Mr. President. I reluctantly stand,
since my State was mentioned, the
State of Hawaii, and I realize that
numbers can be used in any fashion.

In the case of Honolulu, in 1986, my
constituents paid $12 for 30 channels—
$12 for 30 channels. Today, they pay
$12.95. not for 30 channels, but for 14
channels. Yes, they had their access
fee, but they took away 16 channels.
They not only made up for it. They
made & few bucks on their side. Take
the Island of Maui, a very important
i{sland. Consumers paid $11.56 for 34
channels in 1986—$11.56 for 34 chan-
nels. Today they pay $14.95 for nine
channels.

The PRESIDENT pro tempore.
Time is being charged equally against
both sides.

Mr. INOUYE. Mr. President, I yield
5 minutes to the Senator from Illinois.

The PRESIDENT pro tempore. The
Senator from Illinois (Mr. SiMON], is
recognized for 5 minutes.

Mr. SIMON. Mr. President, [ have
not indicated to anyone, including my
staff, until last night, how I was going
to vote on this. I listened to both sides.
Yesterday, I read through Monday's
debate. Last night, I listened to Sena-
tor DaANrOoRTH and Senator Krrry on
that television set that we have a
chance to view, in no small part
thanks to cable.

I have come down on voting against
the substitute. And I have come to
that point with some reluctance,
frankly, because to the credit of my
colleague from Colorado, Senator T
Wmtn, deregulation that we had for
all of the abuses—and there have been
abuses—has been massively successful.
It has expanded cable in this country.
How much, ¥ do not know.

One of the interesting things, as I
was reading over the various docu-
ments and statements yesterday, I
came across statements of everything
from 60 to 90 percent of the Nation
being covered. I do not know who is
right. There is no question that cable
is doing a real job. And deregulation
worked for this period of time. What
has worked {n the past, despite some
abuses, is not necessarily what we
ought to be doing in the future.

S8econd, let me pay tribute to cable
for previding C-S8PAN. I do not think
there is any question that that has
been a tremendous public service that
has not cost the Government of the
United States one penny. and {t has
educated people and permitted people
to see what is going on in this country.

Third, on the positive side, a person
who heads the cable industry in terms
of a kind of umbrells organization,
Jim Mooney, is, in my opinion, one of
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the real class people on the Washing-
ton scene. I have great respect for
him. If I were to do this on the basis
of personal friendship, 1 would be
voting for the substitute rather than
this bill.

If this bill were going to go back to
the old days of local regulation com-
pletely, I would be voting against it.
because, frankly, in too many commu-
nities it became a shakedown oper-
ation. I think it was a corrupting influ-

. ence.

What finally determined for me how

to come down—incidentally, as I lis-
tened to speeches—and I see my good
friend from Missouri on the floor. As I
listened to his speech and that of my
colleague from Massachusetts last
night, it sounded like there was a huge
chasm between the substitute and the
regular bill. I do not see that chasm as
critically as my colleagues do as [ ana-
lyze the substitute and the bill. One
factor that I think is significant is the
debt factor. One company, for exam-
ple. Tele-Communications Inc.. now is
$8.8 billion in debt. The debt factor
grew by a factor of eight in 1991 over
1990, if the material I have here is cor-
rect.
That seems to me not to be a
healthy thing. And so some additional
regulation is desirable to hold down
making that apple quite as attractive
to be picked off the tree and to In-
crease debt, because ultimately, just
using Tele-Communications Inc. as an
example, who is going to pay the $9.8
billion? It {s going to have to be the
consumers who pay that.

There are still problems, no ques-
tion, and problems that I do not see
either bill addressing. I am not sure
they can be addressed through legisla-
tion. One is {n rural areas. I see the
distinguished President pro tempore,
and he comes from a State with a lot
of rural territory, a State where [ am
confident there are a lot of people who
do not have cable TV. We do not have
it down In rural southern IMlinois,
where I live. I would like to see cable
TV in some way—and maybe new tech-
nologies that are coming along with
provide this—in these rural areas.

The second thing that is not hap-
pening, judging only by the city of
Chicago, is that depressed areas within
the city, the improverished areas, are
not being served as they should be. I
understand the problems from an eco-
nomie point of view and, frankly, even
from a safety point of view for person-
nel. But that is a problem. I think
there are pluses that may be in
bills, and that is to force the broad-
casters and cable to get together. I can
understand when the manager of
channel 2 {n Chicago says, “Cable has
put me on channel 33, which is way
out there, and he would like to negoti-

sive {ees and then cable having to pass
it along to the consumer, then, frank-
1y, we are going to have to revisit this
thing.
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But, on balance, I think the debt
factor that has to be passed along to
the consumer suggests that restraint is
in order. Kim Tilley, of my staff. who
has been extremely helpful to me. has
passed this article on. I think it {s
from the Washington Post. It says:

Paul Kagan Associates Inc., a research
firm, estimates that the total value of all
systems sold (n 1991 will top $8 billion. com-
pared with $1 billion for all of 1880.

That indicates to me a trend that is
not healthy. Who is going to pay for
all of this debt? Only one person can
pay for that debt—the consumer.
Some greater restraint in this area is
necessary. Both the substitute and the
bill provide for some greater restraint.
I think the bill, on balance, has a little
more merit in this regard, and I am
going to support it rather than the
substitute.

I yield the floor.

Mr., STEVENS. Will the Rrcorp
please show that Senator Krrry of
Massachusetts controls 12 minutes
more, and I yield § minutes to the Sen-
ator from Idaho (Mr. Symums).

The PRESIDENT pro tempore. The
Senator from Idaho {Mr. SymMMms] is
recognized for 5 minutes.

Mr. SYMMS. Mr. President, I thank
the Senator from Alaska for the time.
I will try to condense my remarks into
5 minutes and just say that I have re-
viewed the committee report and both
the majority and the minority views
on 8. 12. 1 have read the analysis by
the interested parties omr both sides of
this issue. And I have read the admin-
istration’s very strongly worded posi-
tion paper.

I rise to announce that I intend to
vote against his bill, not out of lack of
respect for Senators INOUYE, Dan-
rorTH, and others who believe other-
wise, but I just believe that we should
allow technology to continue to work
toward the competition that will ulti-
mately be the solution to some of the
complaints that people have about the
current systems of cable today.

I can see that we are heading very
rapidly into a day where we will have
fiber options in every home in Amer-
ica, and when that happens you may
have two or three cable companies you
can bid from to get these services. So
we are getting ready to legislate ahead
of the technology and reregulate.

First, let me say I was proud to have
been among the overwhelming majort-
ty of Senators who just, in 1984, sup-
ported Senator Goldwater’s bill to ap-
prove the Cable Communications
Policy Act. The Goldwater committee
brought the bill to the floor with the
stated goal of emtsouraging the growth
and development of the cable industry
and assuring that cable systems pro-
vided the widest possible diversity of
{nformation sources and service to the
public. .

Time has proven the clarity of Senas-
tor Goldwater’'s vision with respect to
that important industry. We have seen
it go from 37 milllon subscribers in
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1984 to 55 million subscribers today.
we have seen that growth. Multichan-
nel video service is available to 90 per-
cent of American households, com-
pared to 70 percent In 1984. In addi-
tion. the cabte industry has substan-
tially increased spending to expand
(ne channel capacity and has tripled
annual spending on programming. Ina
very real sense the 1984 act has served
its purpose.

Senate bill 12 is the direct result of
hundreds, in some cases thousands. of
constituents’ complaints. That i{s the
way the system in this country works.
But the bill s comprehensive in that it
addresses each of the major issues, in-
cluding cable rates, customer service,
vertical integration in the cable indus-

try, some return for the use of broad-.

cast signals. and the award of addi-
tional franchises, Unfortunately, with
all but a few exceptions, I believe the
committee has taken precisely the
wrong approach to resolving these im-
portant issues.

The solution to monopolistic trade
practices—unwarranted rate hikes,
poor customer service, and the like—is
more competition, not more regula-
tion. Government cannot create com-
petition simply by mandating that
property owmners sell to all comers. S.
12 would require most programmers,
whose property is the program, to sell
their programming to any qualified
distributor. That will not create more
competition and choice for consumers;
it will only reduce the return to pro-
grammers and limit the incentive to
invest in new programming and pro-
duction technology.

In addition, S. 12 would require
cable operators to set aside a percent-
age of their channel capacity—their
private property—for local broadcast
signals. Not only do these must-carry
requirements raise serious first and
fifth amendment {ssues, but they will
only preserve the status quo and do
nothing to ensure that new technol-
ogies are developed to distribute those
local broadcast signals and other video
programming to viewers.

I think our effort here should be to
enhance rather than detract from the
incentives to invest in new program-
ming and the 1neans to deliver it to tel-
evision viewers. Had the kind of regu-
latory regime prescribed in Senate bill
12 been enacted 8 years ago, we would
not have had Cable News Network
providing the great service they pro-
vide to the American people and to the
world today. They have brought us
live pictures of the attack or down-
town Baghdad during the gulf war.

Would the Discovery Channel have
brought science from the far reaches
of space to the molecular vision of a
microscope into our homes {n & format
that invites the attention of both chil-
dren and adults? It would not.

The 1984 deregulation made it possi-
ble to bring all of this to us. C-SPAN
I1, Discovery Channel, A&E, and CNN
all the result of an act of 1984, where
we had been able to be successful in
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getting the financing and make those
services available.

Let us not forget the wealth of
knowledge and (nformation made
available to the Nation since passage
of. and in no small measure because
of, the 1984 Cable Communications
Policy Act.

I might note that the CEO of CNN
was Time's “Man of the Year" this
vear and I think it was well deserved,
well deserved. that Mr. Turner had
that award. It was much better than
some of the other choices they have
made in the past.

We ought to be building on that sue-
cess by opening the market to tele-
phone companies and others who can
bring the benefits of fiber optics into
our homes. We ought to make every
eifurt to speed the development of
high definition television and other
technological advances that will allow
for unfettered competition in the de-
livery of home video services, and
make avallable more capital for invest-
ment {n programming.

Mr. President, the administration
strongly opposes this legislation. I find
their views on this issue almost wholly
in accord with my own, so I ask unani-
mous consent that the administra-
tion's policy statement be printed in
the RECoRD following my remarks.

The PRESIDENT pro tempore.
Without objection, it is so ordered.

(See exhibit 1.)

The PRESIDENT pro tempore. I
commend the administration for
taking a principled, if not entirely pop-
ular, position on this legislation. How-
ever, given the strong concern about
vertical integration in the cable indus-
try and the broad anticompetitive
ramifications {t may have, I urge the
White House and the Department of
Justice to look into the antitrust alle-
gations raised in this debate and
report to Congress on their findings. It
is the only way those of us who believe
in the long-term benefits of a free
market will be able to answer those
who claim that market dominance in
the cable industry leaves us with no al-
ternative but to intervene with the
long and stifling reach of the Federal
bureaucracy.

I urge my colleagues to vote against
S. 12, and [ pray technology will be
given a chance to create true competi-
tion and new wealth before Congress
Intervenes to preserve what we have,
and leave progress in telecommunica-
tions to our competitors around the
world.

And I urge Senators to support the
Stevens’ substitute. At that point, I
guess, Senators can make up their
minds how they vote. I intend to vote
against the entire package.

ExHxiBIT 1
STATEMENT OF ADMINISTRATION PoLICY
S. 12—CABLE TELEVISION CONSUMIER
PROTECTION ACT OF 1991

The Administration strongly opposes S. 12
because it would impose unnecessary regula-
tion on the cable television industry. If S.
12, as reported by the Senate Committee on
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Commerce. Sclence, and Transporcation.
were presented to the President. his senior
advisors would recommend a veto.

The Administration opposes S. 12 becav e
it does not sufficiently emphasize comp=-1.
tive principles in addressing perceived proo-
lems in the cable television industry. It has
been the Administration's consistent posi-
tion that competition, rather than reguia-
tion, creates the most substantial benefi-s
for consumers and the greatest cpportuni-
ties for American industry. Television view-
ers are best served by removing barriers to
entry by new firms into the video serices
marketplace. The Administration. there-
fore, would support legislation xhich re
moves the current statutory prohibitions
&gainst telephone company provision of
video programming, with approcriate :afe-
guards.

cable rates. It would require regutat.on o7
cable systems by efther the Pederal Comnu-
nications Commission (FCC) or the !zcal
government. The number of cable sysi»ms
and variety of cable programs have grua:n
dramatically in the absence of rate regu.a-
tion. Reimposing rate regulation xould hath
hamper the development of new prod.. :
and services for cable subscriters and <.ow
the expansion of cable services to areas not
now served. If it finds that addirionz! rate
regulation is needed, the FCC can pro.d-
such regulation under current lax. The ©CC
issued new rules {n June, which are expeo:-
ed to increase substantially regulation o
basic cable rates. The Administration be-
lieves that the rules should be implemen:- !
and reviewed before new and infiexible ley-
islation is considered.

S. 12 would restrict the discretion of cabi»
programmers in distributing their product
Exclusive distribution arrangemer-s are
common in the entertalnment industry and
encourage the risk-taking needed to cz.viop
new programming. Requiring preogramin.nd
networks that are commonly owned with
cable systems to make their product ava:!-
able to competing distributors could urder.
mine the incentives of cable operators to
{nvest in developing new programming. Thus
would be to the long-term detriment of the
American public. If competitive probi=ms
emerge (n this area, they can and shou!d be
addressed under existing antitrust laws.

S. 12 would also require limits on tie

number of subscribers that a cable operator
may serve nationwide. This provision is ob-
jectionable because current antitrust laws
are adequate to protect competition. More-
over, the FCC currently has authonity to
adopt ownership rules if it determines they
are necessary.
Finally, 8. 12 would require cable opera-
tors to carry the signals of certain televis.on
stations, regardless of whether the cable op-
erator believes the stations are appropr:ite
for inclusion in its package of services. ard
whether such inclusion reflects the desires
and tastes of cable subscribers. The Acmin-
istration believes that such “must carry’” re-
Quirements would raise serlous First Ainend-
ment questions by {nfringing upon th: eat:
torial discretion exercised by cable opera-
tors In their selection of programming. S. i2
was amended in ttee to give television
stacions the option to choose “must carry '
or to require that s cable operator obta.n
the station's consent to retransmit s
signal. This amendment, however, does not
address the serious First Amendment con.
cerns noted here. While the Administrat.on
supports retransmission consent (aiti:d.t
must carry), this should be coupled w:it™
repesl of the cable compulsory license.

The Administration supports Senate .
sage of the Packwood-Stevens-Kerry arm: .
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ment ag an altersative to the reported ver-
siom of 8 12 becsuse it woud elimmate or
significantly modify many of the highly reg-
uiatory provisions of 8 12 Moreover, it
would alzo remove one mpediment to com-
petition tn the cable industry the exclusive
local franchige. At the same Uime, the Ad-
ministration wishes to work with the Con-
¢Tess to modify or eliminate some trouble-
some provigions that remain in the underiy-
ing bill. Such provisions tnclude, for exam-
ple, the lack of generalired telephone com-
pany entry provimions., reimpositions of
“must carry” rules, the mandatory nature
of rate regulation. the very narrow definj-
tion of “effective competition.”” and the ad-
ministrative burden on the FCC.

The PRESIDING OFFICER. The
Senator from Hawail.

Mr. INOUYE. I am pleased to yield
10 minutes to my colleague from
Washington.

The PRESIDING OFFICER. The
Senator from Washington (Mr.
GoRrTON] I8 recognized for 10 minutes.

Mr. GORTON. Mr. President, earlier
this morning I listened with great In-
terest to the distinguished opening
statement by the senlor Senator from
Colorado outlining the reasons for this
substitute. I was stricken not only by
his thoughtfulness and persuasiveness,
but by a striking reaction on my own
part to what this debate this morning
is not about.

The Senator from Colorado made it
very clear that it is not about whether
or not there should be a degree of re-
regulation of the prices charged by
cable televizion companies because, of
course, the gubstitute includes an au-
thority to reguiate the prices of cable
television services. I may say, inciden-
tally, that it allows that regulation
only on service that for all practical
purposes no one wants. But we are no
longer debating whether or not there
should be reregulation of cabie televi-
sion practices, only the degree of that
reregulation.

1 was also stricken by the proposi-
tion that what this debate i8 not about
is about whether or not we should en-
courage more competition, whether or
not we worry about monopoly. The
substitute bill did inciude a couple of
minor provisions encouraging competi-
tion, particularly in rural areas by
telephone companies. As a matter of
fact, we, on our side, thought those
provizions so meritorious that we have
now included them in 8. 12 as the com-
mittee substitute is before this body,
just as the proponents of this amend-
ment have included many elements,
inciuding the one which started out by
being controversial, retransmission
rights, In their substitute. So, at least
there is some approach from both di-
rections toward a middle ground.

No, Mr. President.

Both sides in this debate expreased

television
ference is that one side, the dmaft per-
sons, draftsmen of 8. 12, do something
real about that monopoly, about con-
sumer complaints. And the other side,
the side of this substitute amendment,
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provides lip serve to that antimonopo-
ly position.

Where the substitute allows reguia-
tion of the prices charged by these
companies only essentially to over-the-
air broadcasts, those broadcasts which
an individual can receive for free by
the use of an antenna, S. 12 allows reg-
ulation under guidelines set out by the
Federal Communications Commission
for the true basic service provided by
cable television companies. that serv-
ice which encompasses at least 30 per-
cent of the purchasers of the service
itself who are at the low end of both
the cost and the service, that is to say
number of channels provided spec-
trum. So that we have something
which is real to control prices to those
who either wish or can only afford
what is truly basic service.

S. 12 really does encourage competi-
tion and it does s0 in two ways: The
first way s that it removes the right
to reguiate as soon as real competition
is in place {n any market. It, therefore,
glves some incentive to the cable tele-
vision companies to stop obstructing
competition and to start permitting
the competition because then they will
be unregulated.

Secondly, it does so by making pro-
gramming available to those compet-
ing services on relatively reasonabile
grounds. It does not require the provi-
sion of all of the programming which
cable now provides. but it provides for
the reasonsbie terms and conditions
from much of this programming.

80, Mr. President, the summary is
that the bill as it is before us in the
version from the committee will pro-
vide for real competition in the field
which is now a monopoly, will provide
for real and important regulation for
least-well-off citizens where there
no competition. The substitute,
is being proposed here this

our
is

will provide for competition in a free
market system in & manner to which
we all give lip service.

Mr. STEVENS. Mr. President, I yleld
mywself 5 minutes.

The PRESIDENT pro tempore. The
Senator from Alaska {s recognized for
5 minutes.

Mr. STEVENS. Mr. Presaident, it is
with great regret that I find mysel
disagreeing with my friends on 8. 13.
Te me, passing 8. 12 would be like
using B-§2's over Baghdad instead of
using the high-technology surgical
strike aircraft that we did.

There is an opportunity now to vote
for a balanced approach to the cable
controversy. On the one hand, our al-
ternative would free the cable lndus-
try’s competitors of unnecessary regu
latory burdens that impede their mm
ty to compete.

For example, elimination of the 13-
13-12 rule weuld permit the develop-
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ment of regional broadcast television
operating networks that could take ad-
vantage of expanded advertising reve-
nues and economies of scaje that are
necessary for over-the-air broadcasting
to compete with cable.

Two aspecta of 8. 12 are of particu-
lar concern to me. Comprehensive rate
regulation and program access.

I expressed my concerns at a prior
time concerning program access and I
would ask unanimous consent that we
place those remarks in the Rxcorp
after this statement.

The PRESIDENT pro tempore.
Without objection, it is so ordered.

(See exhibit 1.)

Mr. STEVENS. I have yet to hear an
adequate justification for the all per-
vasive ratemaking regime suggested by
8. 12. Despite protestations to the con-
trary, cable systems do not, particular-
ly in urban areas. have anywhere near
a monopoly on the provision of video
programming. Cable movie channels.
even those included in service tiers.
face stiff competition from video tape
rental stores and movies available on
broadcast television.

Why then should the Senate embark
on an all-out crusade to regulate rates
charged for each tier of cable service—
regardless of the size of the tier. the
mix of services provided in the tier
and the level of competition faced by
thoee services from other video pro-
gramming sources?

Mr. President, we are not talking
about telephone use minutes. gallons
of water, or watts of electricity. the
traditional subjects of rate regulation.
but nonfungible video programming.
8. 12 offers little guidance on how the
FCC will implement what may amount
to a brandnew form of rate regulation.
The Commerce Committee report
itself recognizes that—

There is no history of established rates
for cable services that is analogous. for ex-
ampie, to the process used for the telephone
industry

I ask unanfmous consent that the
portion of the report appearing on
page 73 entitled ““Section 5—Regula-
tion of Rates” be printed in the
Rzconp at this point.

The PRESIDENT pro tempore.
Without objectfon, it is so ordered.

There being no objection, the mate-
rial was ordered to be printed in the
Recorp, as follows:

8SacTI0N 8—RAGULATION OF RATES

This section amends section 623 of the
1934 Act as Jollowx:

Section 623(a) provides that no govern-
mental snthority can regulate the rates for
the provisien of cable service except to the
extent provided in section 623. In addition.
franchising authoritées may regulate the
rates for the previmion of cable service, or
sny other communications services providged
over a cable system, but only to the extent
provided in section 622,

In the analysis of tiis section. when the
Committee discusses the regulation of rates,
it is referring to the retall rates charged
subscribers. It does Dot refer to the whoie-
sale Tates paid to pragrammers by csble op-
STALOrS.



Section 623bX 1) provides that the FCC
regulate the rates. terms, and condi-
sha ror basic cable service on cabie systems
"mm,ubject 1o effective competition to
“°‘um these rates are reasonable. The
en.'»c.s authority shall also extend to the
FCL” terms. and corditions for installation
a rental of equipment. such as converters
ord remote conircls. used for the receipt of
'Sﬁs;c caple service. If fewer than 30 percent
of all subscrib2ts to the cable system sub-
scribe only to basic cable service. then the
FCC may reguiate the rates of the next
priced service tier subscribed to by at ieast
30 percent of the system’s customers.

The Coinmitlee reccgnizes that there {s
no history of establishing rates for cable
ser~ice that is anaiogous, for example. to
t-e pracess used .n the telephone industry.
This provision, therefore, gives the FCC
broad discretion to ensure rates are reasona-
bie. The FCC can establish rates by broad
category and only deal with tndividual sys.
trems when special circumstances exist. In
overseeing rates, the FCC shall ensure they
reflect the numkbter of over-the-air signals
and other programming carried on the tier
as we!l as other local circumstances.

in establishing these rates, the Committiee
intends for the FCC to take into consider.
ation any impact on cable rates of the exer-
cise of retransmission rights by broadcsst
stations pursuant to section 325 of the 1931
Act. While the Committee recognizes that
the exercise of retransmission rights may
impose additional costs of operation on
cable operators, the Committee intends for
the FCC to ensure that these costs do not
result {n excessive basic cable rates.

Section 623(bX2) provides that the fran-
chising authority may obtain this jurisdic-
tion to regulate cable rates from the FCC,
upon written request, if it adopts laws and
regulations conforming to FCC procedures,
standards, requirements, and guidelines.
The FCC shall promptly review the fran-
chising authority’'s written request to
ensure that these State or local laws and
regulations do in fact comply with its proce-
dures, standards, requirements, and guide-
iines and that they provide a level of protec-
tion to consumers required by the FCC and
that carry out the policy of title VI of the
1934 Act. Upon petition by a cable operator
or other interested party, the FCC shall
review the regulation of rates by a franchis-
ing authority. If the FCC finds that the
{ranchising authority has acted consistently
with its requirements, it can grant appropri-
ate relief. If the FCC determines that State
or local taws and regulations no longer con-
form to the FCC requirements, it shall
revoke the authorization. The Committee
does not intend that the FCC revoke the au-
thority of franchising suthorities for any
minor variance with the PCC standards, but
for inconsistencies that will adversely affect
the integrity of the rate regulation process.
The FCC shall restore a franchising author-
ity’s rate regulatory power revoked under
section 623(bX2) once the requirements of
that section are satisfied.

Section 623(bX3), a cable operator has no
obligation to put programming other than
retransmitted local broadcast signals on its
basic service tier. Any obligation imposed by
operation of law inconsistent with section
623(b) is preempted and may not be en-
forced.

Section 623(bX4) requires the FCC to
adopt regulations to implement this section
within 120 days of the date of enactment.

Section 623(bXS) states that a cable opera-
tor may file for a basic service rate incresse,
and such increase shall be granted if it is
not acted upon within 180 days of the date
of filing. Should the FCC or the {ranchising
authority question the reasonableness of a

requested rate (ncrease in a timely fashion
and request the cable operator to submit ad-
ditional (nformation, the cable operator
may not delay in the submission of the in-
formation in order to have the rate increase
automatically go into effect despite the con-
cerns of the FCC or the franchising author-
itv. Section 623(b)(5) does not prevent the
cable operator from agreeing to extend the
period for a decision on its request.

Saction 623ccil) provides that, for sys-
tems not subject to effective conpetition,
tke FCC shall establish reasonable rates for
cable -rogramming services (other than
basic service and except for that offered on
a per channel or per program bas:s) if it
finds the current rates are unreasonable.
The FCC may act only upon a complaint
tiiat is fiied within a reasonabie time after a
rate increase—no matter how mirimal the
inrrease may be—and that properiy astab-
lishes ttat -ates are unreasonable. Nothing
in this legislation shall be interpreted asg re-
stricting subscribers. franchising suthori-
ties. or State officlals from the submission
of a complaint. The rates may be unreason-
able prior Lo the passage of the legislation,
aad the Committee intends that tliese rates
be subject to this provision. However, the
FCC shall not review such rates unril it re-
ceives a properly filed complaint. Prior to
establishing reasonable rates, the FCC shall
{nquire of the cable operator as to the
reason for such rates and then determine
whether the existing rates can be justified
by reasonable business practices. Nothing {n
this legislation shall be interpreted as re-
stricting the FCC f{rom ordering refunds to
subscribers pursuant to its authority under
1934 Act, where the FCC {inds that a rate s
unreasonable.

“Unreasonable” rates are those that are
above those that would occur under effec-
tive competition. The Committee derived
this standard because it recognized that: (1)
for cable systems not subject to effective
competition, the degree of market power
varies from system to system; (2) there is
not a history of regulating cable’'s rates
based on some systematic consideration of
costs, rates, and returns; (3) even systematic
regulation ls not a precise science and {m-
poses costs on consumers. and (4) national
guidelines are required. The Committee
therefore decided that it was best to include
a standard that brought under government
oversight those rates that are, with some
certainly, unreasonable and above the rates
for similarly situated systems.

In determining what constitutes s reason-
able rate the FCC may take {nto consider-
astion a range of factors including those
listed in the discussion.of section 623(c¢X3)
below. :

Since the legislation permits cable opera-
tors to separate basic service from other
cable programming services, during a transi-
tion time, there may be confusion as to
what constitutes "“a rate increase for cable
programming services.” For example, since
cable programming service is defined to ex-
clude both basic and per program and per
channel offerings. a cable operator could
argue that the price of programming previ-
ously bundled In an expanded basic tier,
which is now separately priced under a reg-
ulated basic service tier, or at an unregulat-
ed per program or per channel rate, should
not be considered in determining whether
cable programming service rates have (n-
creased. Such an interpretation of the term
“increase” would clearly thwart the intent
of the legislation. That interpretation would
permit cable operators to use monopolistic
conditions triggering regulation to retier
programming to avoid regulatory acrutiny.

To prevent this result, the legisiation pro-
vides that a rate increase can be deemed to
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result {from a change in the service tiers or a
change in the per channel price paid by sub-
scribers. For example, if a cable sysiem
charges $20 8 month for & package or ier of
20 program services and the system ¢(hen ceo-
letes 10 program services but the price ro.
mains $20. that would corstiture a raze .o-
crease and a change in the per chanreal ro~t
of the services offered in that packagse Th.5
language s not intended to cover that s1° .:a-
tion where a cable operator increises -oa
price of a service oifered {ndividuaily. not 23
a packag= containing other program scr.-
fces, such as HBO. The FCC should e=.:r»
that rates for similar programm:ng ara 2>m-
pared over tirme to determine wherher nzo!
programming service rates have [ncreazed.

Section 523(¢ 1 2) provides that. «ith:n 139
days after the date of enactment. ‘he FCC
shall estat!ish criteria feor dolermin.ng
wlien rates are unreasonable and wnethor
complaints filed within a rees s e
alter a rate increase proper!y
rates are un.reasonable.

Section 623(c)(3) states that. n estadusn-
ing criteria for determininng whether rates
are unreasonable, the FCC shall consider
any factor relevant to its public interes: dr-
termination. including—

(A) the extent to which service ~if: 23
are offered on an unbundied bas:s:

«B) rates for similarly situated caz -
tems offerings comparable ser.ines;

(C) the history of rates {or such e -
offerings of the system:

(D) the rates for all cable programm.: iz
service offerings taken as a whole: and

(E) the rates charged for services 1:'h
similar service offerings by cable 5.3 °ms
subject Lo effective competition.

The listing of factors contained in this o1.!
shall not prevent the FCC from cons:denns:
the number of signals included in a program
package; the costs to the cable operator @2
provide those signals; compensation re-
ceived for carriage of signals: local conc:-
tions that may affect the reasonabloness oY
rates; and the costs of operation.

Section 623(d) provides that a cable
system in a community in which fewer than
30 percent of the households subscribe o
the cable system is deemed to be subject 2
effective competition. A cable system 3irh
penetration greater than 30 percent is sub-
ject to effective competition if there are: 1)
a sufficient number of local television sig-
nals, and (2) the presence of an unaffiliated
multi-channel video competitor offering
comparable service at comparable rates that
{s available to 8 majority of the homes I
the market and is subscribed to by indiv:d-
uals in at least 13 percent of the homes. [n
determining whether a “sufficient number’
of broadcast signals exists, the PCC shou'd
consider the number and technical quality
of broadcast signals received {n the commu-
nity. The FCC shall periodically review and
update the rules it establishes pursuant 0
this section to reflect changes in the com-
munications marketpiace.

Under section 623(e), cable operators muuist
offer uniform rates throughout the xco-
graphic area in which they provide ciol»
service. This provision is {ntended to pre-
vent cable operators {rom having different
rate structures in different parts of one
cable franchise:~This provision is also :o-
tended to prevent cable operators {rom
dropping the rates in one portion of a fran-
chise area to undercut a competitor (empo-
rarily.

Section 623({) is identical to section 623:7*
of the existing statute. See, the Hou.-
Energy and Commerce Committee Repnrs
on the Cable Franchise Policy and Comr .
nicatfons Act of 1984 (88-934), p. 63.
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Section 823(g) defines the term “cable
programming service” as all video program-
{nstailation or
rental of equipment used {n the receipt of
those services and rental equipment, other
than those offered on the basic service tier
and those offered on & per channel! or per
program basis.

This provision and section 623(c) demon-
strate the Committee's belief that greater
unbundling of offerings ieads to more sub-
scriber choice and greater competition
among program services. Through unbun-
dling, subscribers have greater sssurance
that they are choosing oniy those program
services they wish to see and are not paying
for programs they do not desire. With bun-
dling, programmers have an incentive to
spend more (for example, for certain types
of sports programming) knowing that the
cost will be spread across those who do not
watch such programming. Contracts that
contain provisions that restrict the offering
of services on an unbundled basis can
impede competition among video services
and are inconsistent with the Committee's
desire to promote competition. .

The Committee also recognizes that there
can be legitimate reasons, albe(t limited. for
bundllng. For example, there may also be s
need to nurture certain offerings or help
market them by exposing them to more sub-
scribers. For example, the television net-
works carry this out by placing s new pro-
gram between aiready highly rated shows.
Many of these objectives could be carried
out through means other than bundling
large amounts of programs together, few of
which any singie subscriber wants.

PFinaliy, (¢t s important to note that only
about one quarter of all cable systems are
addressable, having the technology to iso-
late all channeis. While this number will in-
Crease as Dew cable piants are built, there
will still be, even in five years, a substantial
number of cabie systems that are not ad-
dressable. This will unfortunately inhibit
the Committee’s objective. and the Commit-
tee urges the creation of this capability.

In sum, one of the prime goals of the leg-
islation is to enhance subscriber choice. Un-
bundling s a major step in this direction.
Cable operators and programmers are urged
to work toward this objective, while also
seeking to accomplish other legitimate
goals.

Section 633(h) provides that, within 120
days of enactment, the FCC shall establish
standards, procedures, and guidelines to pre-
vent cable operators from evading the rate
regulation provisions of this section. This
provision is intended to give the FCC the
authority to address changes in the cable in-
dustry or the Industry's business practices
that would thwart the intent of this section.

Mr. STEVENS. Mr. President, 1
want to be sure that the courts know
the vagueness of the standards set by
the Commerce Committee in its own
report. By the time the FCC and the
courts get done cutting this reregula-
tory monster down to some more
workable size, the impact on rates
charged to subecribers could well be
minimal.

On the other hand. the enormous
uncertainty and disruption created by
8. 12 is very likely to discourage the
development of new cable program-
ming services and interfere in cable
operators’ efforts to meet the demands
of thelr subscribers.

In the opinion of the respected
scholars Laurence Tribe and Robert
Bork. S. 12's rate regulation provisions
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are also of doubtful constitutionality.
A cable operator is a publisher and is
entitled to the full protection of the
first amendment just like a newspaper.

S. 12's rate regulation provisions,
which are specifically directed at the
programming aspects, or. more pre-
cisely, the speech aspects. of a cable
system’s operations would ultimately
have to face stiff legal tests: Do they
permit an impermissible discretionary
review of a cable operator's editorial
decisions? Are they a precisely drawn
means of serving a compelling govern-
menta!l interest? [ believe S. 12's provi-
sions fail to meet both tests.

Mr. President. the power to regulate
is still the power to destroy. If Con-
gress is to give the FCC the power to
regulate this vibrant Industry it
should do so In a moderate fashion
and delegate the full spectrum of its
regulatory authority to an administra-
tive agency only if it is demonstrated
that moderate restraint cannot protect
the basic interests of consumers.

Mr. President, the distinguished
sponsors of S. 12 are genuinely con-
cerned about the direction taken by
the cable industry since the passage of
the 1984 Cable Act, and they have put
a great deal of effort into fashioning
their bill. As much as I value my
friendship with the sponsors of S. 12
however, I cannot support such a mas-
sively reregulatory piece of legislation.

S. 12 does not bulld on the success of
the 1984 Cable Act, which led to a vast
expansion in the availability of cable
service and encouraged important new
cable programming efforts. To the
contrary, if i{s likely to impede the de-
velopment of better cable service for
Americans in the future.

The Packwood-Kerry-Stevens alter-
native to 8. 12 offers a balanced ap-
proach to the cable controversy. On
the one hand. it would free the cable
industry’s competitors of unnecessary
regulatory burdens that impede their
abllity to compete.

For example, elimination of the 12~
12-12 rule would permit the develop-
ment of regional broadcast television
networks that could take advantage of
expanded advertising reach and econo-
mies of scale to compete more effec-
tively with cable.

On the other hand, the alternative
would address. in a stralghtforward
and measured fashion, concerns ex-
pressed by cable subscribers in the
areas of basic service rates, customer
service, and technical quality.

Two aspects of S. 12 are of particu-
lar concern to me—comprehensive rate
regulation and program access. I have
described my concerns over program
access before in this Chamber. Today,
I will concentrate on comprehensive
rate regulation.

8. 12 includes extraordinary broad
lower tier and upper tier rate regula-
tion provisions that would require the
Federal Communications Commission
to regulate the rates charged for
nearly every video service offered on &
cable systemn. The only services left
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unregulated would be those offered ¢
a completely unbundled. a la carte pe
channel or per-view basis.

I have yet to hear an adequate just
fication for this all-pervasive ratema.
ing regirne. Despite protestations
the contrary, cable systems do no
particularly in urban areas, have an
where near & monopoly on the pro-
sion of video programming. For exar
ple, cable movie channels—even tho:
included in service tiers—face sti
competition from videotape rent
stores and movies available on broa
cast television. Why then should t!
Senate embark on all-out crusade °
regulate the rates charged for eac
tier of cable service, regardless of tr
size of the tier, the mix of service pr
vided on the tier. and the level of cor
petition faced by those services fro
other video programming sources’

Just as importantly, how is the FC
supposed to implement legislation th.
would require it to review each ar
every rate increase in the upper ar
lower tiers of cable service?

We are not talking about teiepho:
use minutes here or gallons of wat.
or watts of electricity—the traditicn.
subjects of rate regulation—but no
fungible video programming. S.
offers little guidance on how the F(
is to implement what may amount ¢
brandnew form of rate regulatic
The committee report itself recogniz
that “there is no history of estabiiz
ing rates for cable service that is an:
ogous, for example. to the proce
used in the telephone industry.”

Under S. 12, the F'CC is nct bound
follow traditional rate regulatic
models in regulating cable. It has t!
discretion either to pick a reasonat
rate based on a cursory examination
general pricing trends in the cable
dustry or to evaluate the specific ¢
cumstances of a particular cat
system.

By the time the FCC and the cour
get done cutting this reregulato
monster down to some more workat
size, the impact on rates charged
subscribers may well be minimal. ¢
the other hand. the enormous unc
tainty and disruption created by S.
is very likely to discourage the dev
opment of new cable programmi
services and interfere in cabie ope:
tors’ efforts to meet the demands
their subscribers.

Finally, Mr. President. in the op
jon of respected legal scholars I
Laurence Tribe and Robert Bo:
S.12's rate regulation provisions 2
also of doubtful constitutionality.
cable operator is a publisher entitl
to the full protection of the fi
amendment just like a newspaper pt
lisher. i

8. 12's rate regulation provisio
which are specifically directed at t
programming aspects—the speech
pects—of a cable system's operatio
would uiltimately have to pass st
legal tests. Do they permut an unp
missable diacretionary review of
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operator's editorial decisions?
i‘;lemey a precisely drawn means of
se a compelling governmenta) in-
terest? I believe S. 12's provisions fail
poth tests. .

S. 12 requifres the FCC to decide
whether 8 cable operalor's decision to
charge a particular rate .for a particu-
|ar bundle ¢{ programming services is
reasonabie in some btroad sernse. Since
S. 12 does not require the FCC to take
the price palc by the operater for a
particular seruice as a given, the FCC
or a franchisiig 2utherity apparently
could decice that the cperator is
raying an _unreasonable price for
ESPN or Home Team Sports and
adjust the rate charged for the tier ac-
ccrdingly.

The FCC or a franchisirg authority
apparently could aiso decide that the
rate charged for a particular bundling
of services on a tier was unreasonable
because in its judgment, the majority
of subscribers to the tier were being
forced to pay for services iike ESPN or
Home Team Sports that they rarely
watched and aga:n adjust the tier rate
accordingly.

Cleariy, this sort of review involves
second guessing the editorial judg-
ment of a cable operator. The opera-
tor's determination of what services
are important enough to its subscrib-
ers to pay a high price for and its de-
termination of what packages of serv-
ices should be presented to its sub-
scribers are editorial decisions, which
are not open to casual, discretionary
review by Government authorities.

As far as the second test is con-
cerned, putting aside the question of
whether the courts would accept the
various market power justifications of-
fered by S. 12 for comprehensive rate
regulation as compelling governmental
interests, the fact is that S. 12's provi-
sions are not precisely drawn.

The committee report on S. 12 is
clear on this point. In both lower tier
and upper tier rate regulation, the
FCC is not bound to follow the tradi-
tional rate regulation model, which in-
volves a “systematic consideration of
costs, rates, and returns.” Rather the
FCC iz encouraged to “establish rates
by broad category and only deal with
individual systems when special cir-
cumstances exist” and to deal with
broad public interest considerations.
Careful, disciplined analysis of the
specific circumstances faced by a spe-
cific cable system in the provision of
cable service is permitted, but not re-
quired.

Mr. President, I cannot imagine an
approach more lixely to raise concern
in a court’s mind. S. 12 mandates the
FCC and franchising authorities to
produce reasonable—or to be more ac-
curate, lower—rates without any real
consideration of the potential impacts
of their regulatory efforts on protect-
ed speech. .

This constitutional problem is exac-
erbated by the fact that the Federal
Government itself is impeding the de-
velopment of competitive forces that
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would address lingering concerns over
market power in the cable industry
without impinging on the first amend-
ment. Broadcasters are subject to a
series of obsolete regulatory burdens
such as 12-12-12. In most of the coun-
try. local telephone companies are pre-
cluded by an act of Congress from en-
tering the cable business in their serv-
ice areas.

1 believe Mr. President, that S. 12's
comprehensive rate regulation provi-
sions are subject to serious attack on
coustitutional grounds. Qur alterma-
tive's more moderate approach. which
would limit rate regulaticn to the
basic tier and embrace more tradition-
al rate regulation models, is far more
likely to pass muster.

Mr. President. for the reasons stated
so succinctly by Senator Packwoobp
during the debate over this bill and
my prepared statement, I take the po-
sition that S. 12 is unconstitutional. As
far as program access Is concerned, the
Commerce Committee report makes
clear that new section 640(b), which S.
12 would add to the Communications
Act, would require an integrated cable
operator/programmer to make its pro-
gramming avallable on similar terms
to all cable systems. This is an unprec-
edented affirmative obligation to deal
It forces a speaker protected by the
first amendment to speak and, there-
fore, raises profound constitutional
concerns.

Furthermore, Mr. President, it is my
belief that S. 12's rate regulation pro-
visions are not precisely drawn enough
in order to avoid a court decision that
it is unconstitutional.

The Commerce Committee report is
clear that in both lower tier and upper
tier rate regulation, the FCC is not
bound to follow the traditional rate
regulation model, which involves a sys-
tematic consideration of costs, rates,
and returns. Under this bill, the FCC
is encouraged—I am quoting the
report now, “to establish rates by
broad category and only deal with in-
dividual systems when special circum-
stances exist” and to deal with the
broad public interest’/considerations.
Careful, disciplined -analysis of the
specific circumstances faced by a spe-
cific cable system in the provision of
cable services is permitted, but not re-
quired

I cannot imagine an approach more
lixely to raise concern in any court's
mind. S. 12 mandates the FCC and
franchising authorities to produce rea-
sonable—or, really, to be more accu-
rate, lower—rates without any real
consideration of the potential impects
of the regulatory effort on protected
speech.

Mr. President. the constitutional
problem i3 exacerbated by the fact
that the Federal Government itself is
impeding the development of competi-
tive forces that would address linger-
ing concerns over market power in the
cable industry without impinging upon
the first amendment. We have said
broadcasters are subject to a series of
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obsolete regulatory burdens such as
12-12-12. In most of the country. local
telephone companies are preciuded b=
an act of Congress from entering the
cable systems.

1 believe, Mr. President, that S. 12':
comprehensive rate regulation provi-
sions are subject to serious attack on
constituticnal grounds. Qur alterna-
tive’s more moderate approach, which
would limit rate reguiation to tnhe
basic tier, as explained by Senator
Packwoopn, and embrace more traci-
tional rate regulation mode!s, I think
would pass muster in the courts in
terms of the cornstitutional process of
judicial review.

ExHIBIT

Mr. Srevews. Mr. President. over e
weekend [ hac the occasion (o see cur groa¢
friend. the former Senator from Ar:iZonz.
Senator Barry Goldwater. In discussing
many things with him. I found that he does
sit late at night once in awhile and »atcn
the Senate when it is in sesston. [ hope my
friend t8 watching back there :n Ariocna
DOw Again because after the conversal:on
with him we started thirnking abou: some of
the things we worked on, ard in pari.c.iar |
started thinking about the cabie dereg.la-
tion bill that Senaior Goldwaler maraged
here on the floor 6 years ago.

Mr. President. 6 years ago. Congress :ni-
ated a dramatic change in national teecen-
munications by enscting legislation to -ut-
stantially deregulate the cable television o
dustry.

At the time of the passage of the C.zle
Communications Policy Act. many exoeris
felt that the cable industry was {n deciine—
its effort to wire America’s big cities was in
disarray and cable programming ser Ces
were failing because of low ratirgs ar.d reve:
nues, some went SO far as to suggest thuc
cable faced an impossible catch 22—
couldn't attract more subscribers without
better programming. and it couldn’'t afford
to develop better programming without
more subacribers.

Many doubters that the cabie act would
resolve these protliems. They were wrong.

Ower the past 8 years, cable has grown
enormously. The number of basic cable sub-
scribers has grown from 37 million in 1984
to 49 milllon tn 1989. Those s.bscrioers
enjoy a far wider variety of programmiing
services than they did in the early 1580s.
Unlike over-the-air broadcasting. cable has
been able to provide specialized services sc a
subscriber can get more of the specific kind
of programming he or she wants—whetner
{t be coverage of the proceedings of the
Senate and the House. home shopping. 2%
hour news, documentaries. music videos. or
classic movies.

These major advances haven't come %1itn-
out s cost. According to the General Ac-
counting Office, the average subscriber’s
monthly bill rose 14 percent—8 percent in
constant dollars—during the period of 1986
through 1988, with an increase of 26 percent
{n basic rates.

All of us areigencerned sbout the rates
our constituents pay for important services.
particulariy this Senator. My State has very
high basic cable rates.

Before we conclude, however. that the
cable industry has been systematically §oug-
ing the consumer, let's look aL a few addi-
tional facts. Pirst. n 1972 the average
monthly basic cable rates was $5.85. If basic
cable rates had kept exact pace with inla-
tion since that time. the average mor:iniy
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price in 1988 would have been $16.54. The
actual average price was $14.77—12 percent
less. This strongly suggests that much of
the post-cable act rate increase was related
to cable's efiort to catch up with inflation
after years of local regulation that kept
both caole prices and cable services artifi-
clally lew.

Second. the average basic cable subscriber
in 1972 received five to six channels. Tre av-
erage tasic cable subscriber in 1983 received
more than 33 channels—a 500-to-600 per-
cent increase in service without a corre-
sponding :ncrease in price.

Third, tne latest price information indl-
cates that cabie ratcs are stabilizing. In
1989. average cabie prices went up only 3.8
percent while the overall Consumer Price
Index rose 4.6 percent.

Mr. President. the cable industry isn't per-
fert—some cable operators have gouged
their subscribers. the industry as a whole
has had major customer service problems
over the past 6 years, and there {s continu-
ing concern over the fairness of its relations
with current and potern:ial competitors. In
dealing with an industry that has begun to
mature in a real sense only in the past 8
vears, however. Congress should move with
caution.

We need to distinguish between transitory
problems and long-term problems. We need
to make sure that in reacting to today's
complaints, we don't sacrifice the benefit
that a strong cable industry can offer to to-
morrow's consumer.

I want to express my appreciation to Sen-
ator Hollings, tne chairman of the Com-
rnerce Committee, Senator Danforth, the
ranking Republican on Commerce, and Sen-
ator Inouye. the chairman of the commit-
tee's Communications Subcommittee for
ineir efforts over the past several months to
examine cumplaints about the cable indus-
try and evaluate possible changes to the
1984 cable act. [ beijeve that it is important
for the committee to move forward with a
moderate cable bill this year. Continued un-
certainty over the fate of cable legislation
does not serve the interest of the general
public, which wants and needs additional
mass media services.

With regard to a potential cable bill, there
are some issues that deserve special men-
tion.

First, after deregulation, most cable sys-
tems eliminated the so-called purchase
option that had allowed subscribers to re-
ceive—at a fairly low price—local over-the-
alr broadcast television signals and public,
educational, and governmental access chan-
nels. This forced subscribers to purchase
either a larger and more expensive basic
service package or terminate cable service
altogether.

This inexpensive option—perhaps with

the addition of C-SPAN I and II—ghould be
restored. and the Federal Communications
Commission should be authorized to set up
A system to regulate the rate charged for
this service. Not everyone wants all the pro-
gramming offered by the cable industry.
and they shouldn't be forced to pay for
what they don't want.
. Restoration of the purchase option—I
sometimes call {t basic-basic service—would
give all residents of a given cable franchise
area access to the cable system at a reasona-
ble rate. It would also help discipline the
pricing of the other services offered by the
cable operator. If those services are too ex-
pensive, subscribers could opt for basic-basic
service without having to terminate cable
access altogether.

Representatives Dingell, Lent, and Rin-
aldo have proposed one version of a basic-
basic service package in a staff draft that
has been circulated over the past couple of
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weeks. I recommend that Members of the
Senate review their proposal.

Second. as a long-time supporter of must
carry—the mandatory carriage of local com-
mercial and public broadcast stations by
cable systems—I believe that any cable bill
should include codification of the must
carry concept. The courts have struck down
the FCC's efforts to require must carry by
regulation. Congress should act to help pre-
serve the essential services that free over-
the-a:rr broadcasting provides in rural and
urtan America. There is no reason to delay
action on this important issue.

Third. there has been a lot of discussion
of the question of programming access. In
its strongest form, programming access
would require all video programmers,
whether or not affiliated with cable system
operators, to make their programming avail-
able to any and all multichannel video dis-
tributors. Price differentials would be
almaost wholly prohibited.

The underlyving premise for this concept
appears to be that there is & limited, static
block of programming available in America
and that it is the task of Congress to dole
out this limited resource to various delivery
services. This premise doesn't sustain analy-
sis.

Over the past decade, programming
choices have mushroomed. The cable indus-
try has more than doubled the number of
specialized cable networks, and neighbor-
hood stores offer for sale or rental videocas-
settes of everything from movies to exercise
programs to financial planning seminars.
Unless Congress throws a monkey wrench
into the market, programming choices will
continue to expand.

The recent versions of programming
access are just such a monkey wrench. It
would overturn decades of public policy.
Prohibiting exclusive programming con-
tracts will radically reduce the upside for
the developers of programming. It means
that when they have a success. they’ll have
to share the benefits in a way that will dras-
tically reduce the return on their invest-
ment of time, talent, and capital. When
they have a failure, and programming is a
notoriously risky business, they'll continue
to bear the burden alone.

It doesn't take an economic wizard to
figure out that given this change in incen-
tives. programmers and the people who {i-
nance them will spend less on p
development and will be more conservative
about what projects they pursue. I don't see
the benefit to consumers {rom reduced and
less diverse programming, and I certainly
don't see the Federal government's stepping
in to replace the ‘capital that the private
sector pulls out of programming.

I'm as concerned about making program-
ming available to rural Americans and en-
coursging the development of new technol-
ogies as anyone in the Senate. A large part
of my career has been spent working to
ensure that rural Alaska is not left behind
as our Nation's telecommunications system
moves into the 21st century. But, the pro-
gramming access proposal is much more
likely to retard the development of new pro-
gramming and reduce incentives to meet
rural America’s needs. [ think Congress
should think very carefully before it grants
what amounts to a major public subsidy to
selected programming distributors and tech-
nologies.

Mr. President, in this debate, the cable in-
dustry’s (nterest tsn't paramount. Neither
are the (nterests of th:cbmle::
try or any other specif Y-
obligation to fashion cg:mu;mlslm_m rP;tUClg

ene public
that furthers the g roasonable

more programming choices at
rates. [ believe that we have an opportunity
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this year to mike progress toward this;
but only if we forego the temptatio!
make radical policy changes without ur.
standing their consequences. The cabl¢
dustry needs guidance, and the broadcas
industry needs fair access (o the consu:
We can provide both without sacrif.c:ng
progress made over the past 6 years.

But 1 am one who believes that Cong
shouid take some time to act upon a b:
eliminate some of the uncertainties
exist {n the cable field today. There
changes that we need to make i «e
going to continue to make prcgress :n -
area.

I welcoms any comments thal mv
leagues have to make concerning the
gestions [ have made, Mr. President.

Mr. STEVENS. Mr. Presiden:
want to reaffirm my support of
must-carry/retransmission cons
option found in S. 12 and the P:
wood-Kerry-Stevens alternative. 1
proposal is a positive and miniin
intrusive method of balancing
competing {nterests of the broad:
and cable industries.

Must-carry serves a compelling C
ernment interest in ensuring that !«
viewers retain access to local broad.
television stations—access that s
sential to preserving the econcmic
bility of local television broadcas:
and the local programming they ;
vide.

Qur system of broadcasting is pr
cated on the service local broadcas
provide to towns and commur:
across this country. It is the =
basic requirement of their lice:
Without must-carry, many local
tions will lose their ability to r2
cable subscribers, a loss that erc
their ability to attract advertising
lars—the mainstay of free, over-the
television. I want to congratulate £
ator Inouvx for developing a m
carry proposal which respects and |
tects the first amendment rights
cable operators while still meeting
broadcaster’'s need for access to
viewing public.

Retransmission consent is a ne
proposal that has sparked a great ¢
of concern on the part of the cable
dustry—concern that in my opinio
exaggerated. Retransmission cons
establishes, for the first time, the
portunity for two established inc
tries. on & market-by-market basis
negotiate & mutually beneficial
rangement concerning carriage. ct
nel position, and other, coopera’
ventures. It does not require an ag:
ment; it imposes no tax, fee, or :
charge on cable operators or cable ¢
tomers. It forces nothing on the cz
operator. Retransmission consent -
ognizes the value to the broadcaste
the programming it has packaged i
complete.programming day and brc
cast. By allowing the broadcaster
control who may make use of !
broadcasted programming, retrans!
sion consent reduces Government
trusion in the video programming n
ketplace.

We all recognize that cable te!
sion and broadcasters are compet!!
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ne video marketplace. We also
t over two-thirds of all view-
xnow tha g h
; bie subscribers is of local.
ing by cal A .
over-the-alr television. This has set up
g situation where 8 po_pqlgr broadcast-
er may wind up subsidizing its cable
competitor tn its programming and
marketing efforts.

[ am convinced that reiransmission
consent is & procompetitive proposal
chat will help to provide a measure of
palance that is currently lacking.

Mr. INOUYE addressed the Chair.

The PRESIDENT pro tempore. The
Senator from Hawaii.

Mr. INOUYE. I yield 10 minutes to
my friend {rom Connecticut.

The PRESIDENT pro tempore. The
Senator from Connecticut [(Mr. LiE-
agRMAN] is recognized for 10 minutes.

Mr. LIEBERMAN. I thank the
Chalir. and I thank my distinguished
colleague from Hawall.

Mr. President, I rise today in sup-
port of S. 12 as reported by the Com-
merce Committee, and in opposition to
the substitute offered by Senater
PacxwooD and my other colleagues.

Mr. President, we are facing a tern-
ble recession here in the United States
today in which marny ordinary Ameri-
cans are having a tough time making
ends meet. Just a couple days ago, in
his State of the Union Address. Presi-
dent Bush challenged all of us here in
Congress to put aside partisan differ-
ences and work together for the good
of the country.

Well, Mr. President, now is the time
to start, and this bill is the place, be-
cause S. 12 will save money for ordi-
nary consumers. It will rein in what
tne US. News and World Reports just
this week calls a hidden monopoly
tnat gives American consumers a
monthly zapping. Only S. 12—and not
any weaker alternative—offers real
protection for those who have had
their pockets picked by annual cable
rate increases that are 2 or 3 times the
rate of inflation. This bill also takes
steps to bring needed competition to
the cable industry.

We all should agree that if local
cable was not a monpoly, if there
really was competition between 2 or
more cable-like services in most areas
of the country, we who advocate S. 12
would not be here today. Competi-
tion—not Government regulation and
not monopoly control as it exists
today—is the best regulator of the
marketpiace. Real competition will
lower prices and promote a high level
of customer service, and ensure that
consumers have a wide range of video
alternatives available to them.

But unfortunately, today the vast
majority of Americans have no choice
at all between cable providers. Almost
everywhere, the local cable company is
the only provider of cable-type serv-
ices. There is no competition: no com-
petition to check the behavior of cable
monopolists; no competition to keep
prices down. and to keep services up.

Mr. President, under our system of
Government, State and local govern-

in t
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ments usually can step in to place
limits on & monopolist even if the Fed-
eral Government will not act. I say
that from experience have been privi-
leged to serve as attorney general of
my State before coming to the Senate.
But that is not the case with cable.
Starting in 1684. Congress and the
FCC deciced to deregulate virtually all
cable systems and services in the
United States. Prior to that, we had a
system in which States and localities
had granted de facto monopoly fran-
chises to the cable companies and then
understandably set up a system tc reg-
uiate their price and quality.

Then Congress came along with a
usurpation of the State and local au-
thority and »anned the States and
local governments from regulating any
cabie service except those that the
customer could get with an antenna—
which Congress called basic cable serv-
ice—and it allowed basic cable to be
regulated, even that lower tier, only in
the absence of effective competition.

The FCC then halted even that
modest amount of regulation by de-
claring that effective competition ex-
isted wherever the consumer could re-
ceive three over-the-air television sta-
tions. Mr. President, honestly. that
was like saying the Pony Express was
an effective competitor to the iron
horse. Cable was free to charge as
much as it wanted. withou! threat of
regulation or the competition of =&
marketplace.

It is no surprise what happened to
rates as a result. According to the
GAO. since deregulation became effec-
tive at the start of 1987, the price of
the most minimal cable package avail-
able jumped 56 percent. Subtracting
out inflation, that is a real price in-
crease of 32 percent. The price of the
most popular package of services,
what consumers really know as cable,
jumped a whopping 61 percent. In fact
it led the Department of Justice to
conciude in one study that at least 40
to 50 percent of these rate increases
were attributable to cable’s monopoly
power. That is our Department of Jus-
tice.

A key component of cable’s monopo-
1y power is the [act that it is the only
place in town to get the nonbroadcast
programming that has proliferated in
the last decade. After all, if all you
want to watch on your television is the
networks and PBS and a few UHF in-
dependents, in most areas all you have
to do is attach your antenna because
you get those free off the air. There is
no need to pay a cable company $20 a
month just to get these.

But if you want to watch sports on
ESPN. music videos on MTV, chil-
dren’'s programming on Nickelodeon.
news on CNN, or Congress on C-
SPAN. you have to buy cabie—and you
have onily one place to get it. The fact
that cable is the sole source for this
programming in most communities is a
key to its ability to continue to extract
higher and higher prices from con-
sumers.

Current law does nct recogrize thi3
reality. Under the 1984 Cuable Ac:
even in the absence of effective corns.
petition. only the tier containirg :-e
local broadcast signals can te regu'a-.
ed, and that is an important point. As
the Department of Justice itseif -5
observed in comments filed x1th -he
FCC. “cable services offered outsice of
the basic tier may not be subjected .o
rate regulation even {f those ser.ices
are found to be the sole source of sig-
nificant market -pover possessed by
local cable systems.” No nonbroadcast
services can be regulated uniess they
are packaged with broadcast channels.

This gives cable moncpolists a giant
loophotie. They can aveid resulation of
the prices crharged for their micst pe-
uiar programming. suchh as CNN.
MTYV, and ESPN. simply 5y gsutiing
these services in a separate “‘er where
they still face no effective ccmpe::-
tion. Then, as the FTC srarf chserved
in comments to the FCC. the:.r
market power will be larvelr un-
checked.”

Cable is already busy expioiting ti.2
loophole. GAO reported that :n 19%0.
the nun:ber of cable systems oiferinz
two or more tiers jumped from 186 1o
41 4 percent. And. as the Wal! S:ree:
Journal reported 2 weeks ago. ugner
tier subscrioers continue to face =:igmif-
icant rate increases which cannot now
be controiied under any legal c:r
stances by the FCC or bty franch
authorities. The resuii #a3 sur
by an FCC official: "iis annoy:n
the consumer because anct tneyw wan:t
isn't regulated. * * **

The substitute to S. 12 wouid crlx
perpetuate this error in current low
and give no real protection to CONSumM-
ers. Under the substitute. only the tier
that contains local broadcast chan-
nels—that is the local broadcasts arc
networks that the consumer can gei
with an antenna free of charge—C-
SPAN, and local public access. cou.d
be regulated.

If current experience is a guide. tnis
is a tier that, by itself, is substant:aliy
less than 10 percent of what cable ¢on-
sumers want. That is what the market-
place shows. And cable companies, if
the substitute were adopted. wouid be
free to charge whatever they want for
all other services including the upper
tiers, which are really what most
people think of as cable, with services
such as CNN, ESPN, MTV. and the
like.

It does not take a rocket scient:s: or
a high level economist to see what 1s
going to happen if this propcsed suo-
stitute becomes law. While regulaters
are going to~hold down the rate for
the basic tier, the rate for the services
people really want on cable—services
like CNN, ESPN, MTV—are going to
continte to rise and there w:il ve
nobody to stop that rise.

GAQ s going to come back to us.
year after year. to teli us that the
price of enhanced basic continues to
rise.many times beyond inflation. Con-
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sumers’ wallets will continue to be
grabbed—and we in Congress—unfor-
tunately, If we sdopt this substitute—
will again have sanctioned this finan-
cial mugging.

S. 12, on the other hand. promises
real reform. Under S. 12—and not the
substitute—the FCC will have the au-
therity to protect consumers against
unreasonacle, monopoly cable rates
for both broadcast channels and the
nonbroadcast. enhanced basic pack-
ages—such as ticrs of CNN, MTV, and
ESPN~—that consumers want to buy. 8.
12 will close the retiering loophole.
Cable operators will not be able to use
a tier of the most popular cable offer-
irgs simply as a device to avoid rate
regulation and continue to gouge con-
suiners.

I know some have argued that we
should {orego rate regulation now and
wait for competition to develop, per-
haps helping competition along by al-
lowing the telephone companies to de-
vzlop cable-type services or by pushing
franchising authorities to authorize
more cable overbuilders. But competi-
tion and the interim rate regulation of
8. 12 are not mutually exclusive op-
tions. By sunseting rate regulation
when effective competition emerges, S.
12 demonstrates our preference for
competition.

[ do not oppose taking steps to in-
crease competition and lower the bar-
riers to entry by cable's competitors.
Indeed. [ support the provisions of the
bill that seek to do this, such as the
programming access provisions. Lower-
ing barriers to entry is the key to al-
lowing real competition to develop (n
this industry.

But let us face it. Full fledged com-
petition is not going to be here next
month. or even next year, It will be
years, if not decades before the tele-
phone companies have rewired their
service areas for video services. Direct
broadcast satellite [DBS] services are
still at least several years away, and
are subject to launch delays and other
technical difficulties that accompany
satellite deployment. Wireless cable
continues to face regulatory and chan-
nel capacity problems, as well as diffi-
culty securing programming. As for
second canle systems within existing
franchise areas, the Department of
Justice itself has concluded that cable
has natural monopoly characteristics
and has questioned whether forcing
franchising authorities to grant more
franchises will promote significant
head-to-head competition in a large
number of local markets. The reality
is that we are a long way from compe-
tition.

In the meantime, who is going to
protect consumers during the years
that it will take for competition to de-
velop? While we who will support 8. 12
prefer and promote competition, we
must still act to ensure that the Gov-
ernment has the power to protect con-
sumers fully until competition devel-
ops.

CONGRESSIONAL RECORD — SENATE

Mr. President, I am not against
cable. I am for it. I do not want to be
unfair to cable. I just do not want
cable to be unfair to the American
consumer. And only S. 12, and not the
substitute, puts significant checks on
cable’s monopoly power while still pro-
moting competition. That {s why 1
support {t and oppose the substitute
and why [ congratulate the Senator
from Hawali, the Senator from Mis.
souri. and the others who brought
forth this outstanding piece of con-
sumer protection legisfation.

The PRESIDENT pro tempore. The
Senator from Alaska.

Mr. STEVENS. Mr. President, Sena-
tor Packwoon wishes ta thave 8 or 9
minutes. I yield him that amount of
time—as much time as he wishes to
use: 5 minutes to the Senator from
Texas (Mr. GRAMM].

The PRESIDENT pro tempore. The
Chalr did not understand the Senator,
Would the Senator repeat, please?

Mr. STEVENS. I am sorry, the re-
quest was for 9 minutes for the Sera-
tor from Oregon (Mr. Packwoop] and
I yield 5 minutes to the Senator from
Texas (Mr. GRaAMM],

The PRESIDENT pro tempore. The
Chair thanks the Senator.

The Senator from Oregon [Mr.
Pacxwoon] is recognized for 9 min-
utes.

Mr. PACKWOOD. Mr. President, I
am pleased to be joined by Senators
StevENS. KxRRY, WIRTH, DOLE, BURNS,
SHEIRY, RUDMAN, SIMPsON, BRRAUX,
and Fowrer in offering this amend-
ment. The amendment is narrowly
crafted to address genuine problems
that have arisen in the cable industry
and {3 {ntended to offer an alternative
to the more regulatory approach of 8.
12. Recognizing that our ultimate goal
should be to enhance. not reduce con-
sumer choice, the amendment we are
proposing strives to build on the Cable
Act by enhancing competition and
avoiding unnecessary regulatlon.

More specifically, our amendment
seeks to achieve the following goals:

First, to build on the subatantial suc-
cess of the Cable Act while addressing
current concerns about the cable in-
dustry’s conduct, and trends in the
video marketplace as a whole;

Second. to continue to encourage the
widest possible diversity of informa-
tion sources and services to the public
in an efticient and effective manner;

Third, to further the interests of
consumers by enhancing competition
in the video market by reducing the
regulatory burden on the cable indus-
try’s competitors, particuiarly the
broadcast television industry,

Fourth, to utilize, to the fullest
extent possible, the expertise of the
Federal Communications Commission
in monitoring ongoing changes in the
video marketplace and determining
whether administrative or legisiative
action is needed 1o Tespond to such
changes; and

Fifth, to avoid imposing sdditional
regulation on the cable industry or
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any other video programmer or vide
programming distributor unless suc:
regulation is clearly necessary 10 prc
tect the public (nterest.

The provisions of our amendmer
have been carefully drawn to try ¢
ensure people's concerns are addresse:
while avoiding stifling the cable indus
try with unnecessary regulation. T:
amendment also tries to infuse compe
tition into the video marketplace. Fo
example, in order to enhance compet;
tion, we propose:

First. to eliminate certain FC(
broadcast multiple owmnership rule:
that restrict the ability of brecadcas:
ers to take advanratge of economies ¢
scope and scate;

Second. to expand the ruril oxcen
{ion to the cable-telephone cressown
ership prohibition to permit telegchone
companies to provide cable service :r
communities «ith up to 10.000 res:
dents;

Third. to prohibit unreasonabdle de
nials of second franchises and guarzn-
tee that second franchises be g:v2n a:
least as much time to construct the:r
systems as was given the imtial fran
chise recipient:

Fourth. to confirm the right of fran
chising authorities to owm and operat-
cable systems in competition with pr
vately owned systems;

Fifth, to mandate a uniform ratc
structure throughout a systéms fran
chise area, thereby preventing anu
competitive price discrimination:

Sixth, to require the FCC to pregare
a biennial report regarding the level o!
competition in the video marketplace.

While the principal goal of our
amendment {3 to promote the long-
term public good through enhanced
competition, we have glso recognized
the need for Federal and local officials
to address the short-term issues of
rates and services. Therefore, our
amendment also {ncludes several pro-
visions designed to allow for the re-
sponsible exercise of Federal and local
authority over cable television. Specif-
ically, the amendment:

First, allows local officials to regu-
late basic cabie rates and the rates for
the installation or rental of equip-
ment, subject to FCC oversight, in the
absence of effective competition:

Second. defines effective competi-
tion as another multichannel video
provider;

Third, repeals the guaranteed 5-pcr-
cent annual rate increase to wahich
cable operators are now entitled:

Fourth, allows the FCC, in determin-
ing whether basic cable rates are rea-
sonable, to roll back existing rates;

Fifth. prohibits a cable operator
from charging subscribers who choose
baaic—only cable service discriminato-
ry installation fees or rates for pay
services;

8ixth, requires the FCC to aanpt
customer service standards to be :m-
plemented and enforced by local au:
thorities and allows States to establish
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customer service standards that the broadcaster and the cable operator urban areas. What it brought you. by

the FCC's standards:

“geventh. requires the FCC to estab-
lish new technical standards designed
t0 enh&nce.signa.l quality.

Mr. President. these provisions rep-
resent an honest attempt to address
tne real problems with cable—the
problems thal consumers complain
about—without throwing the baby out
«ith the bath water. For example, the
rate section imposes a stiff basic rate
regulatory scheme on the cable indus-
try. By defining effective competition
as a multichannel video provider, it
will have the effect of bringing rate
regulation to virtually all communi-
ties.

However, it stops short of regulating
upper tiers of cable service. In my
view, this is the correct approach. We
have seen a great proliferation of
cable programming in recent years.
When we deregulated cable rates, the
industry was able to invest in addition-
al programming. I am convinced that
the best way to ensure continued in-
vestment and avoid a stagnation in
new and {nnovative programming and
services is to avoid placing far-reach-
{ng regulatory burdens on the cable in-
dustry.

The approach we have taken {n this
amendment {s to try to ensure that ev-
eryone has access to a reasonably
priced basic tier of cable service. This
protects the senior citizen on a fixed
income, the less well off who cannot
afford higher priced tiers of service, or
the consumer who simply does not
want 40 channels of cable.

This amendment also addresses the
other areas where there have been the
most consumer complaints—customer
service and signal quality. In both of
these areas, we direct the FFCC to es-
tablish standards which ensure that
all customers are fairly served and
have adequate signal quality.

This amendment focuses on those
areas that deserve attention—areas
where problems have arisen since pas-
sage of the Cable Act. It eliminates
the remaining portions of S. 12 that,
in our view, simply place unnecessary
and burdensome regulation on the
cable industry and, in the end, would
not benefit the consumer.

Mr. President. there is one issue that
has received a great deal of attention
over the past several months that I
should take a minute to discuss. That
Is the issue of retransmission consent.
We have all been inundated with calls,
letters, and visits from our broadcast-
ers, from the Motion Picture Associa-
tion, and from cable operators about
the impact of this provision. Consum-
ers have been told that it will result in
a8 20-percent increase i{n their cable
rates.

Simply put, retransmission consent
means giving broadcasters control over
their signal. Currently, cable operators
have the right to pick up and retrans-
mit local broadcast stations. Giving
broadcasters retransmission rights
would require a negotiation between

before the broadcast signal could be
carried on the cable system. Personal-
ly, I think this is a good idea. at least
In concept. Perhaps there is a better
way to draft the proposal. I do not
know. What I do know is that this is a
complex matter.

The amendment we are offering
today does not seek to resoive the con-
flict surrounding this issue. It includes
the same retransmission consent and
must carry provisions that are con-
tained in S. 12.

Mr. President, a great deal has been
made of the article in Monday's Wash-
Ington Post and about the administra-
tion's position on this amendment. Let
me take a minute to set the record
straight.

Frist, the administration supports
this amendment.

Second. if this amendment were pre-
sented to the President, he would sign
it.

It is that simple. The statements
being made that the President would
veto this amendment are false.

Let me make one more point about
the Washington Post article. It said
that the strategy of the cable industry
and of the administration is to kill any
cable bill this year, and that this
amendment is part of that strategy.
Let me assure my colleagues about my
motivations and the motivations of
the other sponsors of this amendment.

I belleve S. 12 goes too far. I oppose
the bill. But I am not opposed to all
legisiation. I am offering this amend-
ment to try to improve S. 12, not to
try to kill {t.

Mr. President, in conclusion. it is
critical that Congress not hamstring
an industry that has contributed so
much to the Nation's entry into the
information age. As the FCC conclud-
ed in its 1990 cable report:

In light of the developing field of existing
and potential multichannel competitors to
cable, and evidence that even direct compe-
tition between cable operators may increas-
ingly occur, we do not recommend any dras-
tic or long-term regulation of cable rates
and services. i

8. 12 ignores this recommendation
by proposing massive reregulation of
the cable industry. In contrast, my
amendment follows this recommenda-
tion and offers an alternative ap-
proach to the underlying bill. It fo-
cuses on competition and regulates
only to the extent necessary to ad-
dress genuine problems that have
arisen since deregulation. I urge my
colleagues to support this amendment.

Mr. President, this amendment is de-
signed to bring an element of {airness
to what I think is unfair regulation in
the bill as it came out of committee.

Let us back up, and see how we got
to where we are today and remember
where we were with cable 20 years ago
when the Federal Communications
Commission first started its regulation
of the industry.

Basically, cable was mostly rural.
starting to be seen a little bit {n the

and large, was a clearer picture of the
over-the-air signals. There was not the
Discovery Channel or Black Enterta:n.
ment Television. or ESPN. or any of
the other things we have come ‘o
assume now are a right on cable. [t
was a retransmission of broadcast s:z-
nals. Interestingly. the broadcas:ers
liked that because it expanded their
signal base. More people cou!d see the
show and you could charge more for
advertising.

Today, correctly. the Senrator from
Hawail has inserted in this bill a prov:-
sion that broadcasters shotld be al-
lowed to negotiate for the retransmis-
sion of their property. And with that.
I agree. That is not an issue of debate

between S. 12 and the subsiitute is
rate regulation and what should be
regulated.

A basic tier of cable service—and
what Is in a basic tier may vary frcm
area to area—but {n most areas, a bas:c
tier would include all of ycur over-i-e-
air channels. I suppose it is eazitst o
use Washington as an example every-
one would understand. As you locok at
the paper in the morning, you w%:!l see
a list of over-the-air channels: and as I
recall, in Washington. cournting tre
Baltimore stations, we have 10 or 12
All of those would be included in the
basic tler under our substitute. as
would C-SPAN, as would any pubiic or
educational or governmental chan-
nel—-the channels upon which ou
watch the Arlington City Counc! or
the Washington Library Beard. Those
would all be part of a basic tier. And
the rate for that basic tier would be
regulated and it would be regulated
until there was effective competition.

And in our bill we define effective
competition as the presence of an-
other multichannel provider. And by
multichannel provider, we mean some
kind of a provider that can provide
you with more than one channel It
could be a direct broadcast satellite
that beams programs directly to the
home. It could be a competing cabie
system. It could be what we would call
wireless cable, which is a line-of-sight
broadcast where a transmitter picks
up a microwave signal and then sends
it directly to your antenna.

Using this definition, at the moment
I cannot think of anyplace in the
country that would not be subject to
regulation. There may be someplace
where that level of competition exists.
I am not sure. But, by and large. basic
rates would be subject to regulation.

That is not really the debate here.
The real debate is whether or not the
rates for tiers above what we call the
basic tier should be regulated. I want
to emphasize—and broadcasters have
said this—that about 60 to 70 percent
of what people watch on cable are the
network and inaependent over-the-air
broadcast signals. Those channels,
under our substitute, will be in any-
body’s basic tier and will be regulated
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But should there be regulation of
ESPN. of the Discovery Channel. of
Black Fntertainment Television? 'nar-:-t
i really what those who are suppo v
ing S. 12 want. In wlking with them.

is very Clear

what they csal
that are in tiers above th

] the popular channels
2 over-the-air

%Sﬁ is owned by ABC. it i5 a sports
network. It is & popular network, al-
though Lord knows :there is ample
sports on tne netvork. 1 do rnot think
we are lacking for storts broadcasting
in this country. But ESPN iz owned by
ABC, sold to most of the cable compa-
nies, and carried in a ticr vsually—not
always—but usually ahove the basic
tier.

That would be reguiated under S. 12,
Why? Because it has become popular.
It is kind of a bootstrap argument. If
you go out and put a lot of money into
programming, and your programming
13 successful, you will then be regulat-
ed. If you go out and put a Iot of
money ir:to programming and you de-
velop a program and it bombs, you do
not need to worry about regulation.
You are in a lose-lose situation. Do
well, and the Government regulates
you: do badly, and they will leave you
alone.

I would contend, Mr. President, that
for those programs in tiers above what
we would call the basic tier, there is by
and large competition and there is no
tustification for regulating those
upper tiers. I want to emphasize again
that under both S. 12 and the substi-
tute you are going to get the local CBS
affiliate, the local ABC affiliate, the
local NBC affiliate, the public broad-

have many more over-the-air stations
than we have tn Washington—in a reg-
ulated tier until there is effective com-
petition.

But I can see no justification for reg-
ulating upper tiers of service. Maybe

Years ago, Mr. Johnson, the founder,
could not get any financing for his
program. S0 TCI, a cable company,
agreed to put up money and help him
found it. help him get it going. At the
time, nobody wanted to carry
Who would want to watch Black En-
tertainment Televigion? Ten years
later, ft is quite popular. And, because
of its success, it might be reguiated.
The argument is made about exces-
sive rate increases. Today cable televi-
sion actually charges
regulation
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pie programs—the
has mm el is an example, and
m that—the programmer will
be will be required to sell his
product to all cable companies at a
similar price and to its competitors.

1 know ¢of no precedent in the law
for compelling somebody who has a
copyTight or a trademark. to sell that
product to his competitors. It would be
the same as if you were to say to NBC,
“You put a lot of money into produc-
ing the Cosby Show. You have devel-
oped a successful show. You have to
sell it 1o CBS and ABC.”

The argument is made that we need
to do this to protect diversity. I would
say this is going to guarantee same-
ness. If you are a competitcr of cable—
such as DBS or MMDS-—and Congress
requires current cable programmers to
sell you its very good shows that have
become popular, why should you
waste your money on producing some
competing program? Why bother to be
8 Fox Television? Why not go out and
say you have to sell it to me at the
same price, you sell it to me at the
same price you sell it to anybody else.
Why should I produce anything new?
That i3 not going to guarantee diversi-
ty.

More important, Mr. President, we
do not require anybody else to do this.
If you write & book, you copyright it. If
you want to sell it to Paramount, you
can. You do not have to sell it to any-
body else.

Those are the two main differences
between the substitute and the under-
lying bill. I thank Senator STIVENS,
who is handling time on this side.

sense of a very complicated subject re-
minds me of why I believe
one of the great Members of
and 1 everyday rejoice in the fact that
he is here. .

Mr. President, I do not claim to
an expert on all these issues, but as I
loock at this legislation, I see
fundamental issue involved here that
is going to affect the
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future when competition evolves. i
and when it does, we can reverse this
regulation.

Mr. President, that will not happen.
First of all. as much as the cable com-
panies are against the underlying bl
we debate today, they wouid prefer
requlation to competition. And so, if
we begin the process of regtlation and
that process becomes established,
those that are regulated will always
use their political pewer to try io pre-
vent competition. If we begin dixo
the wrong fork in the road today, xe
are committing ourseives to regulation
which will stifle innovation, which %{il
stifle the development of new techncl-
ogy. and whic!: %l deny us the abilty
to reap the rewards of Lhe great tech-
nological changes that are occurring
in America.

This bill goes down the wrong rcad
And what 5 the right road? The right
road 8 to open up the cable industry
to competition. Let anybody into the
cable business. Let anybody who wants
to make the investment, whether it s
the telephone company or anybody
else, have the ability to run whatever
technological system of transmission
they want to run to any American
home that will contract with ther
That is what we should be doing.

That is the only way we are going to
get the billions of dollars of invest-
ment that will wire every American
home with fiber optics and in the
process produce a tremendous techno-
logical revolution in our country.

I support the substitute, not because
it is perfect but because it is a lot
better than the underlying bill.

Let me say a few words about broad-
casters.

Mr. President, I am committed to
the principle that broadcasters own
their signals. If they want to negotiate
and sell it or not sell it, I think they
should have the right, and I think the
Congress {s committed to that. [ think
that is going to become the law of the
no matter what happens to this

FE

I think the case made for mandatory
is 8 much tougher case. As a
matter of philosophy, 1 do not think
cable companies should be required to
carry the signeals of commercial broad-
stations. But I think there is a
practical problem here. In places like
Sherman, Denison, and Victoria, TX,
where you have a small, precarious tel-

%

station’s signal, the television station
would be driven out of business,
In an ideal world, I would like a pre-
of this type of station,
it to be carried as part
rvice. We do not live in an

is npot ideal. But I think the pro-
w is In both bills is & provi-
that I support, allowing the
t station to opt for mandatery
which the small station will
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do. or allowing the broadcast station
to negotiate with the cable company
for retransmission of its signal, it it
chooses to do so, but giving up its
right to mandatory carriage in the
SS.
prﬁc: President, to those of us who are
concerned about broadcasters, that is
not the real issue. The issue is regula-
tion. The issue is: Do we go down the
road to regulation or the road to com-
petition? I prefer the road to competi-

n.
uerhe PRESIDENT pro tempore. The
Senator's time has expired.

Mr. INOUYE. Mr. President, I am
pleased to yield to the author of the
bil. S. 12, the Senator from Missourt,
10 minutes. .

The PRESIDENT pro tempore. The
Senator from Missourt {Mr. Dan-
rorTH] IS recognized, for how many
minutes?

Mr. INOUYE. 10 minutes.

The PRESIDENT pro tempore. 10
minutes.

Mr. DANFORTH. Mr. President, I
thank the chairman of the subcommit-
tee.

Mr. President, let us understand
what the substitute {s. The substitute
is an effort to kill the bill. It {s an
effort to garner 34 votes; an effort to
provide sufficient cover for people to
vote for it, and then to vote to sustain
the veto. That is what it is.

This s not Senator DANFORTH
making an assertion. This is reported
in the Wall Street Journal—hardly an
oracle for a regulated economy—on
January 28, 1992. The article is enti-
tled “Cable TV Industry Backs Senate
Bill in an Effort To Derail Regulatory
Plan.”

The article says:

The industry's purpose iIs to gather
enough votes for an amended bill to ensure
that Congress can't override s Presidential
veto of a tougher bill. Mr. Mooney—

Who is the President of the National
Cable Television Association—
wrote that if the amendment attracts 34 or
more votes” (n the Senate—or enough votes
to sustain a veto—"the politics of the con-
troversy will have been substantially al-
tered.”

That {8 what we are dealing with.
This {s an effort to garner 34 votes. I
do not know whether it will succeed In
doing that or not.

Mr. President, I ask unanimous con-
sent that the article from the Wall
Street Journal that I referred to be
printed {n the REcoORD.

There being no objection, the article
was ordered to be printed In the
RECORD, a8 follows:

{From the Wall Slt.reet. Journal, Jan. 28,

992)

CasLz-TV INDUSTRY Backs SENATE BILL :
AN EFroat 1o DIRAIL REGULATORY PLaN
(By Mary Lu Carnevale)

WasHINGTON.—The cable-television indus-
try, facing defeat in the Senate, says it sup-
ports a little requlation, in a gambit to avoid
any at all.

After failing to pass cable legislation in
the last Congress, the Senate poised to pass
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a tough cable re-regulation bill this week.
Although prospects in the House are less
certain, & strong signal from the Senate
could propel similar iegislation. Cable com.
panies are trying to build support for an
amendment that would change the existing
bill so that it contains little {n the way of
rate regulation and scraps a provision aimed
at allowing cable’s rivals to carry cable pro-
gramming.

The industry’'s {dea apparently is to derail
any bill. In & memo late last week, National
Cable Television Assoclation President Jim
Mooney outlined the {ndustry’s strategy to
NCTA board members. He said the Bush ad-
ministration and the NCTA will support
amending the bill for now but “will not sup-
port the bill even if the amendment s
adopted.” However, the administration said
yesterday It supports the industry-backed
alternative but would like to work with Con-
gress “to modily or eliminate some trouble-
some provisions.”

The industry's purpose {3 to gather
enough votes for an amended bill to ensure
that Congress can't override a presidential
veto of a tougher bill. Mr. Mooney wrote
that if the amendment attracts *'34 or more
votes” In the Senate—or enough votes to
sustain a veto—'""the politics of the contro-
versy will have been substantially altered.”

Cable’s strategy may backfire. Already,
the memo, which kept Capitol Hill facsimile
machines buzzing through the weekend, has
undercut the appearance of sincerity. "It's
clear the substitute (bill] is only an effort to
derall the whole bill,” says Gene Kimmel-
man, legislative director of the Consumer
Federation of America

Consumer groups have been pushing for
strong re-regulation in light of continued in-
creases in cable rates and “re-tiering,” or
eliminating staple programming such as
Cable News Network from cable companies’
“‘basic” service. The practice is aimed at
avoiding regulation of what has been consid-
ered a basic tier of service.

For the Bush administration, reining in
the cable {ndustry poses some tough prob-
lems. The president doesn't want to be
viewed as supporting new regulations; but
neither would he savor vetoing popular con-
sumer legisiation in an election year.

If the measure passes overwhelmingly,
Rep. Edward Markey (D.. Mass.), chairman
of the House telecommunications subcom-
mittee, will be expected to take it up quick-
ly. Lobbying 15 expected to intensify as
broadcasters, wireless cable operators,
phone companies, Hollywood and cable in-
terests battle for turf.

r's are concerned about the ero-
sion of their audience and profits by cable,
which has grown to a $20 billion {ndustry in
recent years. To address that, the Senate
bill—and the industry—backed amended
bill—contain provisions that would allow
broadcasters to negotiate fees from cable
systems that carry their signal or forgo pay-
ments and compel cable companies to carry
their signal. The cable industry would like
to kill that provision when the House takes
up a cable bill.

Phone companies, meanwhile, want to
make sure that any bill fosters competition
and are considering a push in the House to
allow them to enter the cable business. The
phone companies hold out the possibility of
upgrading their networks with fiber optic
technology. to try to ensure that the U.8.
will keep its lead in world-wide communica-
tions.

That's the step cable companies fear most.
“We're not golng to encourage anybody to
let the telephone companies {n.” says Ste-
phen Effros, president of the Community
Antenna Cable Association. “There is no
level playing field with the phone compa-
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nies and their massive capital base. There
can be no equal competition.”

Mr. DANFORTH. Mr. President, I
totally agree with the comments of
Senator GraMM, at least up to a point.
Competition is clearly superior to reg-
ulation, no doubt about it. But the
point that is being raised with this leg-
islation has to do with how we feel
about unregulated monopolies.

The cable television industry in spe-
cific communities is not a competitive
Industry; it is a monopoly. Cable tele-
vision is the sole multichannel provid-
er in the communities served by cable
television. It Is in a class by itsel?.
There is no competition.

Some people argue that there are
other things that people can do with
their time. It has been suggested. for
example, that people can go to the
symphony instead of watching televi-
sion. That is true. It was argued that
people can go to New York and go to a
play instead of watching television.
That is true, except that it is not very
convenient and it could be toraily out
of reach for, say, the people of Jeifer-
son City, MO, to go to the symphony
or to go to the theater.

Television really is in a ciass by
itself. Playing Monopoly, plaving
cards, that Is not a competitor w:t?
watching television. Television is the
relevant market. And in communities
that are served by a cable system. the
only multichannel provider is :he
cable company doing business there.

It is interesting that this concept
really has been adopted by the advo-
cates of the substitute, because the ad.
vocates of the substitute say, well.
they recognize that in the absence of
another multichannel provider, there
can be regulation. They have really
abandoned their philosophical point.
They have agreed that the standard is
whether there is another multichan-
nel provider, and they have agreed
that under certain circumstances
there can be regulation. So the issue is
not so much philosophical anymore.
The issue is whether the regulation
that has been proposed is effective
regulation.

Now, what happened since the legis-
Iation was first introduced a couple of
years ago, which provided that munici-
palities can regulate the basic tier
cable programming, was that the cable
companies, in anticipation of congres-
sional action, redefined the meaning
of basic tier. They shifted into a
higher tier much of their program-
ming to escape the possiblility of regu-
lation. They left in their basic tier a
tier of services which is subscribed to
alone by only about.10 percent—or less
than 10 percent—of the cable subscrib-
ers in the country. So they have an-
ticipated congressional action and
they have avoided congressional action
by retiering.

So what we have been trying to do in
the Commerce Committee is to say.
well, we are not going to let them cir-
cumvent the purpose of what we are
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trying to do. So what we have provid-

legisiation is that it is not
ed mm&ny'nu'eprowdelnlo

reen the homes is basic service.

9'?8 cr:a&l a 30-percent standard. We

that if a service reaches 30 percent
or less of the homes, tnat {s what we
meen by basic tier, and that would be
subjerted to regulation potentially—
potertially—depencding on the action
of municipalities.

Something that regulates what s
being utilm¢d by only 10 percent of
the cable subscribers in the countiry is
hardly effective regulation.

Now, to repeat, we agree with the
proponenis cf the substitute sa {ar as
they say competition is better than
regulation. and we provide in the legis-
lation that the ability to regulate ex-
pires, sunsets. when »ffective competi-
tion occurs. We define effective com-
petition, as do the advocates of the
substitute, as the availability of an-
other multichannel provider.

But the problem is that while our
legislation, S. 12, is designed to en-
hance competition in the cable indus-
try, the substitute is not designed to
enhance competition in the cable in-
dustry.

Rather, I would argue that the sub-
stitute moves in the opposite direction
of a competitive industry. We say in 8.
12 that the FCC shouid be able to
place paramevers on the extent of cov-
erage of the country by a single cable
operator. In broadcast television there
are such parameters.

The so-called 12-12-13 rule adopted
by the Federal Communications Com-
mission says that a single entity can
only own 12 AM radio stations, 12 FM
radio stations, and 12 brosdcast televi-
sion stations nationally. Why? Because
of the concern by the FCC that a
single entity could have too much
power in controlling the information
available to the American people by
controlling toco much horizontal inte-
gration. We say that, with respect to
the cabie industry, the FCC should
promuizate a rule governing the
extent (0 which horizontal integration
becomes unhealthy. The proponents
of the substitute disagree with that.
They say that that should be deleted
and that cable companies should be
able to own 100 percent, theoretically,
of the cable services throughout the
United States. They go further, and
they say that the 12-13-132 rule should
be abolished, repealed by statute. That
is part of the substitute.

So the substitute says that the 13-
12-12 rule should be abolished. That
means that a single entity, according
to their view of a competitive market-
place, a single entity could own an un-
limited number of AM radio stations,
an unlimited number of FM radio sta-
tions, an unlimited number of broad-
cast televisian stations, and an unlim-
ited number of cable systems through-
out the United States. That is their
view of what competition is.

I do not think that is competition. I
think that is simply expanding what is
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DOW & monopoly in individual commu-
nitles 10 be monopolistic nationwide.

We say in the legislation that where
there is a vertically integrated oper-
ation and the cable programmer and
the cable company are related entities
and another competitor tries to get
into the marketplace, tries to break
into the marketpiace, the programmer
must not unreasonably refuse to deal
with the competitor. We say that fur-
thers competition. That provision is
deleted from the substitute.

So for those who say that competi-
tlon is preferable to regulation, we say
we agree. But if you prefer competi-
tion, then do not support the substi-
tute. S. 12 furthers competition. The
substitute, In abolishing the 12-12-12
rule, does not.

I might say that, if we repeal the 12-
12-12 rule, that has & very negative
effect on minority-owned stations.
That {s why the black broadcasters,
the Association of Black Broadcasters,
opposes the substitute because bulit
into the 12-12-12 rule now i{s an incen-
tive which encourages minority owner-
ship of radio and television stations
which would be wiped out if we adopt-
ed this substitute.

For all these reasons. Mr. President,
it is my hope that we will defeat the
substitute, that we will defeat it by a
supstantial margin., and that we will
pass 8. 12,

Mr. WIRTH. I yield 2 minutes of my
time to the Senator from Alabama.

Mr. SHELBY. Mr. President, I rise
today to express my concerns regard-
ing S. 12, the Cable Television Con-
sumer Protection Act.

First of all, I would like to point out,
as many others have, that this is a
broadcasters bill. This is not a con-
sumer bill. The Packwood substitute, I
believe, Mr. President, is far more
preferable to the original bill, and I
am going to support the Packwood
substitute. I think it is a step in the
right directfon.

Prior to 1984 cable companies oper-
ated according to the whims of local
governments. The sometimes excessive
demands of local governments and the
willingness of some cable companies to
agTree o them, became a cause of con-
oern to Congress. Concerns regarding
the differing interests of city regula-
tars, cable operators and cable custom-
ers gave rise to the Cable Communica-
tions Policy Act of 1984. Congress was
clear in its intent to minimize the bur-
densome regulation that would con-
strain cable's development. The 1984
Cable Act fostered the growth and de-
velopment of the cable system. Today,
cable companies offer & wide variety of
programming and services to custom-
ers.

Cable television has become one of
the most important industries in the
United States: 58.8 percent of all tele-
vision homes in this country now re-
ceive cable television: about 80 percent
of 21l homes have access to cable; cable
continues to expand its offerings to in-
clude a wide variety of
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services to both urban and suburt
aress. over 9.600 czble systems gen
ate $17.9 billion of revenues each ye

Fueled by viewer demand. deregu
tion in 1984, and the cable system's
creasing capacity to carry mare p
gramming, the last decade has seen
increased diversity in cable's serv:
offerings.

Cable programming reflects a i
range of interests of & diverse view.
audience—uncut movies, comedy sy
cials, sports, children's programmir
24-hour news, congressional coveras
music videos. and a variety of spec.
broadcast on varied issues. In all. the
are now 110 national and regior
cable networks—a long #ay {rom the
broadcast networks that represent
the choice most television housenoi
had 15 years ago.

Yes. there have been sore probl-r
with the cable industry. and represer
atives from the cable industry will
the first to admit to rate abuse !
some cable systems. However, these i
stances of rate abuse are not chara
teristic of the industry a3 a whal
There have also been complain
about customer service that reflect t!
dramatic growth in the numbter .
cable subscribers.

I believe that we must address the
issues. But let us not simply ignore t!}
fact that the U.S. General Accountir
Office {(GAQ] has reieased three su
veys of cable television rates and ser
ices that consistently show that t}
number and variety of basic servic
channels have increased along wit
the nominal basic service price b
creases, resulting in an increase in th
price per basic channel of 9 cents tot:
over the last 5 years. From Novembec
1886 to April 1991 the price per bas
cable channel! went from 44 cents t
only §3 cents, an increase of approx
mately 20 percent. During that sam
pertod, the overall Consumer Pric
Index (CP11 increased 22.5 percent. A
such, the cost per channel of basi
service has stayed behind inflation.

We cannot ignore the fact that tk
industry has made great strides in a<
dressing customer service probler
and has implemented customer servic
standards, with which over 85 percer
of all cable systems are in compliance

Conflicting reports regarding th
frequency and magnitude of cable rat
incresses and poor customer servic
have prompted unfair criticism of th.
cable industry, culminating in the pro
duction of 8. 12. However, Mr. Presi
dent, upon close examination, I an
convinced that S. 12 in its curren
form, goes well beyond what is needec
to address problems within the cabl:
industry. "

To begin with, only 2 out of 63 page:
constituting 8. 12 deal with such con
sumer issues &s rates and custome:
service. The balance of the bill—in
cluding retransmission consent anc
must carry—is little more than specia
interest legisiation for cable's competi
tors, the brosdcasters. Rather thar
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help consumers. S. 12 (n its current
form threatens to raise cable rates by
inflating the cost of ‘broadcast pro-
mmmg over transmitted cable sys-

teg'..xslg's retransmission consent must-
carry language presents broadcasters
with «in/win choice. The retransmis-
sion consent language amounts to a
free TV surcharge which would divert
revenues from cable operators and
programmers to broadcast networks.
This 1S nothing less than a Federsl
subsidy for broadcasters.

Broadcasters currently have f{ree use
of the spectrum. In return. they pro-
vide free broadcast signals. But by
seeking retransmission consent and
forcing cable operators to pay broad-
casters for carriage of their signals.
proadcasters are asking Congress to
give them ownership of the airwaves.

By carrying broadcast signals, cable
companies are already providing a val-
uabie service to broadcasters by im-
proving their reach and reception
quality. Consequently broadcasters
can count on a larger audience and in-
creased advertising revenues.

The rates cable subscribers actually
pay have increased more slowly than
inflation, despite increased capital
costs and programming expenses.
However, if cable companies are forced
to pay broadcasters to carry their sig-
nals, the costs would ultimately be
passed on to consumers in additional
rate increases.

S. 12 and retransmission consent has
been sold by broadcasters on the
grounds that we must save free TV.
What they ignore s that for 30 years.
they argued for must carry. They also
ignore the fact that cable provides
them, as pointed out earlier, with a
valuable antenna service—distributing
clean broadcast signals throughout
their licensed community and increas-
ing the advertising revenues. In all
their efforts to secure must-carry over
the years. broadcasters never raised
the issue of payment for local televi-
sion signals—good things, too, since
they receive free spectrum valued at
$11.5 billion to serve their local com-
munities. It was not until the late
1980's when CBS began agitating for
must-Carry/must-pay. that broadcast-
ers began to seek a second revenue
stream at the expense of cable opera-
tors and consumers.

I have heard from a number of my
constituents regarding this issue and
they share our concerns about subsi-
dies for broadcasters. It is clear that
the National Association of Broadcast-
ers is presently the engine behind 8.
12. Ralph Nader opposes retransmis-
sion consent, as does the Motion Pic-
ture Association of Americs, the Satel-
lite Broadcasting and Communications
Aszociation, the Community Antenna
Television Association, and the Na-
tional Cable Television Association.
Yet. here we are today being asked to
accept a cable bill that does not do
what {t claims and which will raise
cable rates not lower them.
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The question of rates and customer
service should be the focal point of a
true cable consumer bill—not the spe-
cial interests of broadcasters. Even
representatives from the cable indus-
try will be the first to admit rate abuse
by some cable systems. Problems with
customer service reflect the dramatic
growth in the number of homes that
subscribe to cable—from 14 million at
the beginning of 1980's to more than
55 million today. These issues need to
be addressed. However, I believe that
we can make great strides toward un-
ravelling existing kinks in the cable in-
dustry without turning the clock back
on 5 years of progress to a time when
the chambers of city councils stifled
the development and implementation
of new cable programs by keeping
rates artificially low.

Consequently, Mr. President, I have
looked at the legisiation proposed by
Mr. Pacewoon. While I am not com-
pletely satisfied with this substitute
amendment, I believe that it is a step
in the right direction.

This substitute goes directly to the
heart of this debate—basic rates. In
any area where there is no effective
competition—competition defined as
the presence of another multichannel
provider—rates for broadcast signals,
PEQG Access, C-SPAN, and any other
service on the basic tier will be regu-
lated. Rates for remote controis and
any other installation costs will also be
regulated where there is no effective
competition.

Consumers will benefit further from
better customer service through the
amendment’'s Government set cable
service and technical standards. By
preserving incentives for cable opera-
tors to invest in new programming and
infrastructure, consumers will also
continue to enjoy an ever-increasing
variety of programming.

Rural communities, which are large-
ly ignored by cable companies, will be
able to receive cable service from tele-
phone companies.

The franchise renewal process would
be accelerated, 30 that municipalities
will be better able to express their con-
cermma and influence cable operators'
performance. Also, existing law on
franchise renewal would be clarified to
give local governments better bargain-
ing power when dealing with cable op-
erators.

The FCC is required to report bien-
nially to Congress on the state of com-
petition in the video marketplace. The
report will specifically address the
issue of horizontal and vertical inte-
gration. With these recommendations,
Congress will be able to legislate in
this area.

Mr. President, I support the Pack-
wood substitute and am a cosponsor.
However, I have done so with reservs-
tiona. This substitute still leaves unre-
solved the issue of retransmission con-
sent. Nevertheless, 1 will support the
substitute because it does address
some vital consumer issues and allows
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the industry to remain strong anc
competitive.

Mr. KERRY addressed the Chair.

The PRESIDENT pro tempore. Th.
Senator from Massachusetts ([
Krrey]) is recognized.

Mr. KERRY. I yield myseif 8 mp
utes.

Mr. President, I would like to re
spond to the distinguished Senatc.
from Missouri. who regrettably is no
here at this moment, but perhaps
listening. The Senator from Missour
who is a friend and a person that al} o
us respect enormously, has made the
statement that the substitute (s noth
lng more than an effort to kill the reg
ulatory effort. That may be the Sena
tor's view, but I want the Senato:
from Missouri to understand that tho
Senator wants regulation. that
intend to vote for some regulation. bu-
that I am looking for a balanced wa:
of reqgulating.

It may be that the cable industr:
wants to kill this legisiation. I do rc:
doubt it. I am sure the cable industm
would love to kill this bill. Tr.e memc
that was quoted in the Wall Streer
Journal accursately reflects the::
hopes. But I, this Senator has not mer
with Mr. Mooney regarding this issur
in the last 2 years. The last time I sau
him was a couple of years go at ¢
meeting with Senator INOUYE abou: =
previous version of this legisiation.

I support the substitute because
believe it regulates and protects con
sumers; {t can pass without a veto and
therefore, represents the best chance
to really have some consumer protec
tion: and. because I think it represents
a balanced approach to regulation of
the cable industry. I think we have a
legitimate Government interest in this
matter, What is it? Our Government
interest is to protect the consumer. ¢
guarantee competition. and to guaran-
tee the flow of information through
our electronic media.

The question is: Do we have a Gov-
ernment interest in reaching beyonc
the flow of critical information to reg
ulate all programming. I am referring
to the kind of programming that Sena-
tor Packwoop mentioned, the kind of
programming that only exists today
because cable television invested in it
when nobody else was willing to do so?
Do we have a compelling Government
interest in regulating the Playboy
Channel, or MTV, or a host of other
entertainment channels? Are we going
to begin regulating prices people pay
at the movies or at video stores?

When there is a monopoly that pre-
vents them from getting a service
people whether it is electricity
or water, I will always vote to protect
consumers. As I always have. Why are
we now reaching the regulatory arm
beyond the critical flow of information
that ought to be guaranteed and regu-
lated, to step in and say, here is big-
brother Government telling you we
think you are paying too much for en-
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tertainment and we are going to regu-
late 1t?

That is essentially what S. 12 sug-
gests. It suggests that since Americans
cannot be trusted to decide whether
they want to buy a particular enter-
tainment product, so Uncle Sam is
going to decide for them and, in the
process, is going to restrain invest-
ment.

But, even S. 12, which purports to
regulate all of the services that con-
sumers want is actually faking it. This
is because while it suggests that it will
provide broad protection, in effect.
cable operators can retier because S.
12 only requires that you have a view-
ing package that reaches 30 percent of
the viewing audience. Therefore, cable
is going to be able to take its premium
television shows and offer them on an
ala carte basis—outside the regulated
tier.

So any American citizen who thinks
S. 12 is going to regulate all program-
ming is wrong. It will not do that. It
will, however, have a negative tmpact
on that investment.

I am really having trouble under-

standing why it is that the Govern-
ment has & compelling interest in reg-
ulating the rate for a pure entertain-
ment package that any American can
refuse. What happened to the market?
We are the nation that is telling East-
en Europe, the former Soviet Union,
and the rest of the worild that the {ree
market is the most effective way to
ensure that consumers get the best
products. Here we are stepping in once
again to constrain the market forces
tright here at home.
o- People may say, wait a minute, Sena-
ytor Krrry, are we going to have ade-
quate protection for consumers {n this
substitute? After all, we keep hearing
that the substitute is not a strong sub-
stitute. Well, Mr. President, the substi-
tute takes 70 percent of what Ameri-
cans watch via cable television today
and regulates {t. Seventy percent of
what cable subscribers look at on TV
will be regulated under the substitute,
because 70 percent of what they watch
are over-the-air broadcast signals,

Furthermore, we apply this rate reg-
ulation to virtually every cable system
in America because we make the defi-
nition of effective competition tough-
er. We do not say six over-the-air
broadcast signals are adequate. We say
you have to have a multichannel alter-
native in your region, or your cable
system is regulated. Therefore, 89 per-
cent of America will be rate regulated.

Let me turn to customer service. We
mandate the same service standards as
S. 12. Additionally, our substitute does
the same thing that S. 12 does on
technical standards, exactly the same.
It does the same thing that S. 12 does
on home wiring. Finally, it does the
same thing that 8. 12 does on retrans-
mission consent. We strengthen broad-
casting.

I heard the Senator from Missouri
say the alternative does not do any-
thing for competition. Well, with re-
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transmission consent and must-carry,
you clearly are doing something for
competition, because you are strength-
ening the ability of broadcasters to
offer quality product to consumers.

I also heard the Senator from Mis-
souri say that S. 12, by eliminating the
12-12-12 rule, is going to hurt competi-
tion. I disagree with that. If you elimi-
nate the 12-12-12 rule, you are
strengthening broadcasters’ ability to
compete because you are allowing
them to reduce costs and increase ad-
vertising sales. And, this all can be
done while preserving local diversity.

Our amendment also does the same
thing as S. 12 does on multiple fran-
chises. Local franchising authority
cannot prevent second operators from
offering an alternative service. In addi-
tion to that, we have a rural telephone
exemption which allows the telephone
companies to provide video program-
ming in rural areas.

So there are only two real differ-
ences between the substitute and 8.
12, and these two differences are on
mandated access to programming and
upper-tier rate regulation. These dif-
ferences leave us with two choices.
Choice No. 1: Do you want to require
people to sell their programming to
their own competitors? Choice No. 2:
Do you want to have all video enter-
tainment regulated in the United
States or only the flow of information
sufficient to guarantee competition? I
think the choice is very clear. I reserve
the remainder of my time.

Mr. INOUYE. Mr. President, I yield
20 minutes to the Senator from Ten-
nessee,.

The PRESIDENT pro tempore. The
Senator from Tennessee {Mr. Gorxl] is
recognized for 20 minutes.

Mr. GORE. Mr. President, I wish to
thank the distinguished chairman of
the subcommittee and the manager of
the bill for yielding me this time. I say
to my colleagues that my voice is a
little strained this morning, so I will
just express the hope that I can make
myself clear on this. I feel so strongly
about it that I hope that will be possi-
ble. ¢

I rise to oppose the Packwood-
Wirth-Kerry substitute in the strong-
est possible terms.

My colleague from Massachusetts
asked a moment ago what happened to
the market. Well, what happened to
the market is the market has been
strangled by this monopoly. There is
no market. There is a monopoly.
There is no market because there is no
competition. There is no competition
because the Congress decreed that
there shall be no competition for
cable.

That {s why we are here. It was a
mistake. Some aspects of it were help-
ful. It is a reference to the 1984 Cable
Act. But overall it went so far that the
participants in the cable industry were
tempted so many of them to take ad-
vantage of the monopoly by raising
taxes, just time and time again, and
turning a deaf ear toward service, and
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strangling any potential competition
by using their leverage in the market-
place.

Yesterday my good friend. the Sena-
tor from Colorado, stated that the pro-
gram access provisions of this bill have
nothing to do with rates and service.
Mr. President, as the committee has so
thorougly determined over the past 6
years, and as the behavior of this in-
dustry has so dramatically demon-
strated, the bill's program access pro-
visions—and the competition it stimu-
lates—has everything to do with cable
rates. Competition holds rates down.
When the competition is eliminated
the rates go up. That is elementary
and that is the reason why people are
paying such high rates today.

We have heard references by the
proponents of the substitute to the
fact that there is no problem with
cable rates. What is the big problem?
What are we trying to remedy here?
Come to some of the town hall meet-
ings I have in Tennessee, or accompa-
ny the vast majority of Senators in
this Chamber when they go back to
their home States, and you will hear
there is a problem. The rates have
been skyrocketing.

Mayors have been besieged by their
constituents asking what in the world
can be done. Some out-of-State con-
glomerate comes in and uses junk
bonds to buy up a local cable system
and incurs an enormous amount of
debt, and the only way they can fi-
nance it is by raising rates until the
people just cannot stand it anymore.

S. 12 has a remedy for that situation
and the preferred remedy is competi-
tion. That is the American way.

I was particularly struck, may I say,
by the eloquent historical examples
the Senator from Colorado chose to il-
lustrate the problems within the com-
munications industry when the incum-
bent, dominant player does everything
in its might to shut out the new, up-
start entrant. He used the example of
AM radio shutting out FM, of VHF
television shutting out UHF, of AT&T
shutiling out new long distance com-
petitors such as MCI, of broadcasters
shutting out cable, and of the steps
the Congress and FCC took to ensure
that the new entrant might have a
chance to survive.

The Senator was exactly correct.
But what he did not do was finish the
portrait of anticompetitive behavior.
That story has another chapter. What
we now are facing is cable doing every-
thing possible to shut out its competi-
tors: satellite dishes, wireless, new
direct broadcast satellite services.

The Senators analogy was perfect. I
could not have said it better. The Con-
gress must protect these new entrants
against unfair monopolistic exploita-
tion of its dominance in this market-
place.

Let our colleagues make no mistake
about what is being debated here. Do
not have any misunderstanding about
the substitute. By completely killing
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rogram access provisions of S.
°,‘,f :25 ?»acxwood-erth substitute en-
:{;ely eliminates the potential for any
competition whatsoever In the cable
marxetplace. .

Tne cable lndustry is much more
conc:‘-’ﬂed about pompetitlon than
apout regulation. Given' a choice they
w1l say every time: Well. if we have to
nave something. give us some little
regulation. )

Trat is ~hat the substitute does.
Sorme little regulation. But they do not
want competition. So that is why the
substitute zeros in on the provisions of
g, 12 which are designed to ensure
competition. and they try to eliminate
it aitogether.

The substitute is a vote against com-
petition and a vote to expand the mo-
aopoly stranglehold of companies like
TCI which now hold consumers in its
grip throughout the country.

As the chairman of the subcommit-
tee and the ranking Republican on the
ful! committee have so eloquently
noted today and yesterday, the subst!-
tute waters down the ratepayer pro-
tecticns of 8. 12, further exposing con-
sumers to the rate-gouging practices
of cable operators, practices which
have s0 thoroughly been exposed not
only by the Senate, but by the GAO,
by the Federal Communications Com-
mission. by the Justice Department.
by the State attorneys general, and by
many, many others.

But most importantly, and meost
troubling, the substitute completely
eliminates the recognition provisions
of S. 12 which will ensure that some
modest measure of competition might
arise.

I would like to briefly review how
the program access provisions of S. 12
promote competition. These provisions
are eliminated in the substitute.

First of all, the bill establishes the
principle that program services like
ESPN, CNN, USA. and others, must be
made available to the 3.6 million fami-
lies—mostly in rural areas—who have
paid an average of about $3,000 each
in hard-earned money to buy & home
satellite dish and receiver. Most of
these families live along roads cabile
has chosen not to serve, roads in West
Virginia, roads in Tennessee, roads all
over this country that do not have the
population density to attract the cable
investors and the new conglomerates
using junk bonds who want to milk
the profits out of those communities
where there is enough of a population
to get in there and really go to town.

What about these rural consumers?
What would happen to them under
the substitute? It is very simple: the
substitute tells these 3.6 milllon fami-
lies that they do not deserve the right
to participate in the communications
revolution. that they do not deserve
the right to.enjoy access to the kind of
programming that is available in the
big cities, that they do not deserve the
benefits of new communications tech-
nologies, some of which were made
possible, I might add, by taxpayer in-
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vestments in the space program. That
is where these communications satel-
lites come from. And we cannot stand
by and see this cable monopoly just
lay claim to this new technology
which has the ability to compete with
them and strangle it to prevent any
kind of competition and any kind of
service to the rural areas of my State
and the other States with rural areas.

A vote for this substitute is a vote
against these 3.5 million backyard sat-
ellite dish owners. We have heard
{rom these folks before. when legisla-
tion has been before this body. They
feel even stronger about it now than
they did last year and the year before
because they continue to face price
discrimination by the cable-dominated
programming services.

I would like to place in the Recorp,
and I will ask for consent at the con-
ciusion of my statement, a breakdown
of where these families live: 113.000 in
Tennessee alone, 85000 in Missouri.
266,000 In Texas, 163,000 in Florida.
325,000 in California. and so on.

And mark my words, Mr. President,
every single one of these satellite dish
families is going to pay very close at-
tention to this debate here today. A
1ot of thern are watching it right now.
A lot of them are following it very
closely. They waited for years for
some justice here and they know the
only place they can find justice is on
this Senate floor and with the Con-
gress of the United States represent-
ing the American people. They have
had it up to here because they have
been victimized by this industry that
has tried to completely cut them out.

And believe me they will know who
stood up for them and who stood
against them here today. They will
know about this vote because it is the
key vote for satellite dish owners and
for others who want access to competi-
tive services challenging the cable mo-
nopoly. It is the key vote for the Con-
sumer Federation of America for simi-
lar reasons.

Let me continue by saying that the
program access proyisions state that if
a satellite-delivered programming serv-
ice is owned by a cable company, then
it must not unreasonably refuse to
offer that service to satellite dish dis-
tributors at fair terms.

We have had some references to the
fact that we never make anybody sell
to somebody they do not want to sell
to. That is utter nonsense, Mr. Presi-
dent. If you have a supermarket chaln
and you have a food processor. and
next door to the supermarket is a little
mom and pop grocery store, if that su-
permarket chain attempts to use its
market dominance to tell its wholesal-
er supplier: do not you serve my com-
petition, the Government says you
have to serve his competition, because
if you cut them off and use your
market power to force your competi-
tion out of business. it is a violation of
the antitrust laws. We do that every
day In this country in dozens and hun-
dreds of industries. Here the antitrust

ST
laws have not been enforced. Here :
requires action by the Congress :0 pro
tect these rural consumers. to prozec
those i{n the citles who are denie:
access to competitive programmin
services.

S. 12 still allows a cable programme
to invclve reasonable business require
ments when deciding who sticuid dis
tribute its services. And it allows a pro
grammer to charge rates that reflec
true costs.

What S. 12 would not allow—arx«
what the substitute would encourag:
and foster—is the tactic some cable
controlled programmers now use ot
satellite dish. and wireless cabie cis
tributors: that is. the practice ¢
charging wholesale rates much greate
than are charged to cable compan:es.

What this, in effect, does, Mr. Pres;
dent. is drive up rates for consumer
who wouid choose competiting tech
nologies such as satellite dishes. wire
less, or potentially the new c:rec
broadcast satellites (DBS!. Thus. ar
form of competition is stifled.

Let us look at exactly hew 1o
works:

Cable programming services—CNy
ESPN. HBO. and so on-—piace the!
channels on a satellite and make thes:
signals available to cable operarors
The cable company then pays tne prc
grammer a fee per subscriber.

If you live outside an area catle ha
chosen to serve, or if you simply o
not like the service and rates of th-
local cable operator, you con spen:
several thousand dollars for a sate:lit
dish. or in some communities s.dscCris:
to a wireless cable system. In a fe~
years you may even be able to sub
scribe to a new high-powered D3B!
service which employs a very sma.
dish you could put on your windowsil

But even though you may be ab.e t
choose one of these alternatives. yo:
are goilng to pay through the nose fo
that choice, because the prices distrit
utors must pay to make those char
nels available to cables’ competitor
are much, much greater than the loca
cable operator pays.

Look at these specific examples. cov
ering almost all the major program
ming channels, those which make u;
what most of us think of as cable:

Here is AMC/Bravo. Here 15 th
price for a cable subscriber, 25 to 3
cents. Here is the price to satelliie dis:
owners, $1.20 to $1.60.

Here is ESPN—54 cents to the cabl
subscriber, 28 cents to the sateilit.
dish operator.

Look. you can go right down the lis
of these examples. In every case. Liv
cost of distttbuting this in no way ex
plains what is happening. In fact, th
Justice Department studied that ver.
question. the Bush Justice Depart
ment, and has issued a formal opinio
saying that it does not justify the di!
ference whatsoever.

In fact. the actual cost is lower &
distribute the programming (o sate
lite dish operators. That s [
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common sense, Mr. President. The
capital cost of building a cable distri-
bution system i{s borne by the distribu-
tor. The capital cost of & satellite dish
distribution system is borne by the
consumer.

So why should the cost of delivering
the program to a satellite dish opera-
tor be greater than the cost of deliver-
ing it to a cable customer?

It is no mystery. It i{s monopoly
power. The cable industry so com-
pletely controls the programming serv-
ices—first of all, by owning most of
them, and, second, by providing 80, 90,
95 percent of the revenue for the
rest—that they keep them under their
thumb, and they tell them, “If you
charge competitive rates to the satel-
lite dish operators and the other com-
petitors of cable, you may just have
problems getting continued access to
our cable networks.” Since that is
where most of their revenue comes
from, they are scared, and so they do
not provide the service at competitive
rates.

Let us look at some other examples
of this phenomenon.

Here In Netlink, $1.03 to the cable
consumer, $3.40 to the satellite dish
operator; Superstation, $5.90 to the
cable operator, $2.50 to $3.10 to the
satellite dish operator. MTV, 13 cents
to 29 cents to the cable customer,
$1.70 to $2.50 to the satellite dish op-
erator.

Here are the programs distribution
prices for vertically integrated chan-
neis.

The blue line shows the fantastic {n-
crease that is charged to the compet{-
tors of cable.

And here is a typical package, 61
percent higher for the competitor.
And when you factor {n the capital
cost, with the consumers making the
investment in satellite dish operstion,
In the satellite dish distribution
system, their costs which they pay are
368 percent higher than the prices
paid by the cable customer.

Mr. President, the real question here
is not what is happening. We know
what is happening, they are taking ad-
vantage of their monopoly power to
charge as much money as they possi-
ble can. That {s no mystery. The pat-
tern i{s crvstal clear. They charge one
rate to cable and then a rate-many
times that to anybody who uses one of
the competitors to cables.

The supporters of the substitute
stated earlier this week that this
wholesale price gouging has nothing
to do with consumer prices; that con-
sumers do not care about these prac-
tices. Belleve me, Mr. President, they
know. They knew when the scram-
bling started. They knew when the
rates were set at a level many times
higher than what the cable customers
have to pay. All they have to do is look
at their bills. And anybody who suf-
fers the illusion that these folks do
not know what is happening to them
better take another look. They know
exactly what is happening to them.
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And they know exactly what is being
debated on the floor of this Senate
Chamber right here today. And they
are going to know who stood up for
them and who stood up for the cable
monopoly against them. It is just that
simple, Mr. President.

I suppose the cable companies might
say, “Well, those folks choose to live
in the country * * * let them pay it.”

Well, they are paying for it all
right—through the nose they are
paying for it, and they are fed up with
it.

It is no secret why this pattern
exists. For many years the cable oper-
ator feared competition from satellite
dishes and forced the programming
service to deny access to dish owners.
That was an easy sell, frankly, since
many of these programmers were
owned by cable operators and still are.

Now, the more insidious discrimina-
tion against dish owners i3 in pricing,
as we see in these dramatic price com-
parisons.

Mr. President, before I lose my voice
completely, I point out that, while this
rate picture reflects the information
we were able to obtain about the cable
and sateliite dish marketplace, the
same thing holds for wireless cable.
And the same grim marketplace faces
the new DBS services if we do not
reject the Packwood-Wirth substitute
and adopt the committee bill.

There is yet another dark cloud
hanging over the future of competi-
tion in this industry. I mentioned
DBS. Most of us are familiar with the
traditional backyard dishes.

The new dishes are about this large.
They are very small and very efficient.

But without legislation, this new
technology will be smothered in the
crib. It will be completely killed off.
Because, {n order to survive, the small
dishes have to have fair and competi-
tive access to programming and the
cable industry wants to shut it down.
They have organized themselves under
the leadership of the powerful TCI to
develop this PrimeStar Co.. which is
going to be their entity of DBS, and
they are going to use that according to
their plans to try to shut down compe-
tition also.

New DBS satellites will employ a
small—as small as an 18-inch dish,
making this technological break-
through available to many millions of
families who for whatever reason—
zoning restrictions, cost, terraln—
cannot purchase a large dish or sub-
scribe to wireless cable.

But without this legislation, not only
can DBS services expect discriminato-
ry program access and pricing by
cable-owned programs, they face a
new kind of cartel by cable and their
programming subsidiaries.

Mr. President, I would like to place
in the Recorp a January 13, 1993, arti-
cle from MultiChanne! News, a trade
publication. Entitled ““Attorneys Gen-
eral Threaten PrimeStar Suit,” this
article chronicles a 29-State investiga-
tion of a cable MSO-controlled direct-
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broadcast satellite service called
PrimeStar.
What has been alleged is that

PrimeStar ‘“may have violated anti-
trust laws by denying access to cable-
owned programming to potential com-
petitors, or providing access but only
on prohibitive terms. The NAAG is
concerned about this behavior because
of its effects on other potential DBS
entrants, as well as wireless cable and
other cable competitors.”

And who owns PrimeStar? No sur-
prise: The 10 largest cable companies,
led by the biggest and most powerful.
TCI.

So the problem goes even deeper
than the arbitrary pricing of cable
programming for cable and satellite
dish owners. It goes to the heart of
the issue—cable’'s determination to go
to any end to thwart competition.

I repeat, Mr. President: The pro-
gram access provisions of this bill have
everything to do with price and serv-
ice.

The program access provisions of S.
12 are considered essential to sound
policy governing this industry by the
broadest possible spectrum of inter-
ests: the National Rural Electric Asso-
ciation, the Consumer Federation of
America, the Wireless Cable Associa-
tion. the Consumer Satellite Coalition,
the National Farmers Union, the Na-
tional Rural Telecommunications Co-
operative, and many others.

Indeed, the Satellite Broadcasting
and Communications Association.
which includes not only satellite dish
dealers and distributors but program-
mers such as HBO and Showtime.
strongly supports the program access
provisions of S. 12.

I quote from a letter from Mr.
Charles Hewitt, president of SBCA.
who states: The precept of program
access ‘‘is very basic: Let competing
technologies get to the 'starting line’
with as few impediments as possible.
After that, television viewing house-
holds can decide which means of video
distribution will best serve their needs.
and the marketplace will take care of
the rest.”

It could not be better said: Let com-
petition exist and consumers will
choose. That is the American way. the
way embodied in this legisiation.

The consumer abuses and anticom-
petitive behavior so prevalent within
this industry will not go away. S. 12
addresses the problems in a direct,
firm manner. The Packwood-Wirth
substitute simply makes the probiem
worse, simply givea the cable industry
an even heavier club to beat the com-
petition into the ground.

I strongly urge our colleagues to
reject the substitute.

I ask unanimous consent that the es-
timated number of satellite systems in
every State be printed in the RECORD
at this point, and that additional ma-
terials to which I have referred also be
printed {n the REcORD.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, &s follows:

ESTIMATED NUMBER OF SATILLITE SYSTEMS.

JANUARY 1, 1991

Alabama.
Alasks
Arizona .
Arkarsas :
Ca_j;fomla .
Colorsdo..... .
Connecticut .
DelaWare........... 6.500
Distnct of Columbia. .1,8600
FloridR. e ecrereeenes 162.500
Georgid 82.250
Hawall.. 1.100
{daho.... 27.200
Iilinois.. 88.400
Ind:ans. 2.900
10WB..coee 51.800
Kansas.. 47.800
Kentucky. 59.250
LOUISIANG..c.ovriiitiintrinretient e 61,000
MALNC oottt e sneae s sanens 17.800
MALYIANd..coiiiiccinirecseenerneene 31.400
...... 13.000

Minnesota...
Mississippt..
Missourti...
Montana..
Nebraska.....

North Carolina.

ONI0..cuicieiiiicniettnieese e snresenenseeseesaen 110,000
OKIBhOMA.....coieiiiiiciimrrrienreriseesrerrereeenes 56,700
Oregon. 68.000
PennsyIvanif. ....o.coicenreecrnrenccnrnece s erenes 20.700
Rhode Lsland....... 3.600
South Carolina. 54.400
South Dakota......covivicrnrieneinrircorennnensen 16,500
Tennes 113.600
JLY=2 € X S SOOI 265.800
U.S. Territories.. 10.400
Utah 20.400
Vermont......coccevieeesommrereeesrnniirsnennens 19.500
Virginia.... 75.000
Washington.... 68.600
West Virginia. 42.000
Wisconsin 58,300
Wyoming 14,500

Source: Satellite Broadcasting and Com-
munrications Association.

{From Multichannel News, Jan. 13, 1992)
ATTYS. GIN. THREATEN PRIMESTAR SUTT
(By Rachel W. Thompson)

A nearly two-year-old antitrust investiga-
tion of PrimeStar Partners, the cable MSO-
controlled direct-broadcast satellite service,
has reached an extremely sensitive stage
and could erupt into a lawsuit at any time.

Two high-leve] individuals working on op-
posite sides of one probe, by the National
Association of Attorneys General, said seri-
ous settiement talks among NAAQG officials
and PrimeStar backers began in early De-
cember.

Those talks could collapse at any time,
they said. and legal action would almost cer-
tainly result. The NAAQG as an organization
has no prosecutorial authority; rather, a
lawsuft would be brought by a group of
states.

The companies directly involved In the
probe inciude nine top cable MSOs and a
General Electric Co. satellite subaidiary GE
Americom. The cable TV task force conduct-
ing the investigation consisis of attorneys
general from California, Massachusetts,

Texas, New York, Ohlo, Maryland and
Pennsylvania.

The NAAG task force has concluded that
the 10 companies may have violated anti-
trust laws by denying access to cable-owned
programming to potential competitors, or
providing access but only on prohibitive
terms. sources said. The NAAG Is concerned
about this behavior because of its effects on
other potential DBS entrants. as well as
wireless cable and other cable competitors.

While a draft complaint has reportedly
been drawn up, no details of its contents
could be learned, nor is it clear what correc-
tive steps NAAG members are seeking.

Several attorneys, and PrimeStar officials.
declined comment on the situatjon.

“Every week that goes by makes it less
likely there will be a lawsuit.” commented
one individual involved {n the talks, who
emphasized that it was impossible to predict
an outcome.

It really s an enormously sensitive situa-
tion,” said another.

While the NAAG Inquiry has focused cn
companies involved in PrimeStar, its scope
is not limited to that entity's activities.
sources sald.

According to high-level sources, the Na-
tional Cable Television Association was in-
formed as recently a8 two months ago that
{t too was a target of the probe. The NCTA
could be pulled in by virtue of having under-
taken certain actions at the behest of Its
members.

It could not be determined whether the
NCTA. which had no comment, was partici-
pating directly {n the settlement talks,

The Department of Justice. which has
been conducting s parallel inquiry, is moni-
toring the negotiations, but has not deter-
mined s course of action, sources said. How-
ever, they indicated that they belleved the
DOJ wuas less inclined to pursue action and
would probably have dropped its inquiry if
not for the states’ actions.

A total of 29 states were represented. in-
cluding the seven conducting the probe, at s
one-day briefing by the cable task force in
Chicago last Thursday that was designed to
brief states that might want to join s law-
suit.

Another round of settlement talks is ex-
pected to take place mid-week in New York.

The NAAG and DOJ commenced parallel
fnquiries of PrimeStar in April 1990 after
four U.8. senators sounded alarms about the
venture's possible antitrust implications.
Among the senators’ concerns was the cable
{industry’s extensive control over program-
ming and the potential for PrimeStar MSOe
to use unfair pricing against DBS competi-
tors and others. -

At the time, the Ku-band satellite service
had positioned itself primarily as a delivery
system for those homes that could not be
reached economically by traditional cable
systems and for whom larger C-band satel-
lite dishes were not an option. Also, s con-
sortium of Cablevision Systems Corp.. NBC,
News Corp. and Hughes Communications
had formed the S8ky Cable high-power DBS
service.

PrimeStar Partners is controlled by Time
Warner Inc.’s American Television & Com-
munications Corp. and Warner Cable Com-
munications Inc., Cox Cable Communica-
tions, Comcast Corp.. Telecommunications
Inc., Viacom Cable Inc., Continental Cable-
vision. NewChannel Corp., and GE Ameri-
com.

Separately, Viacom International CEO
Prank Bilondi disclosed during a Paine
Webber meeting in December that Viacom
has written off its investment in PrimeStar
and intends to leave the partnership.

“We are still currently a partner in
PrimeStar, but we are working out our
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exit.” & Viacom spokeswoman conrirmr

last week.”

Mr. GORE. Mr. President. one
the items I am inciuding is an artu
from Multichannel New's which ref:
to a lawsuit by State attorneys gere:
threatened against this Prime Star C
that is planned to be used by the cat
industry to shut down direct broadcs
satellites.

Let me just conclude briefly. M
President. by saying let us let compe
tion exist and let us allow the consu:
ers to choose. That is the Americ:
way. That is the way embodied in t-
legisiation. The consumer abuses a:
anticompetitive behavior so prevale:
in this industry will not go a=ar
unless S. 12 passes. I strongly urge o
colleagues to reject this anticompe’
tive substitute, stand up for comgpe-
tion and the consumers by voting "nr
on the substitute and voting "yes” ¢
S. 12.

The PRESIDING OFFICER (M
Axara). The Senator from Massach:
setts.

Mr. KERRY. Mr. President. I y.e
myself & minute and a half. We ha-
heard constant references to the Bus
administration report, the Justice D
partment report. I want to read fro:
the Justice Department report b«
cause nobody else has. It is not & Ju.
tice Department report: “The vieu
expressed herein are not purported t
represent those of the U.S. Depar
ment of Justice.”

Moreover, in a very critical footnc:
on page 28:

* * ¢ although the best est:mate of -
market power effect is that it expiamn
about half of the total price increase. the §
percent confidence interval indicates (-
effect may be anywhere from close to zer
to almost 100 percent.

That is one hell of a range—frer
close to zero to 100 percent. And (.
individual is not speaking for the Jus
tice Department.

Mr. President, I ask unanimous ccn
sent this be printed in the REcorp.

There being no objection, the mate
rial was ordered to be printed in th
RECORD, as follows:

MARXET POWER AND PRICT [NCREASES FCi
Basic CasrLx ServIcE SINCE DEREGTLATION
AucusT 6, 1991

(By Robert Rubinovitz) '
ABSTRACT

Since the deregulation of rates fcr basi
cable television service, increases in pnice:
have outpaced the rate of inflation. Thu
paper examines whether or not marke!
power by cable systems explains the price
increases since deregulation. A ‘quasi
supply” function for cable systems before
and alfter deregulation is estimated and thas

s -

' Economist, Antitrust Division, U.8. Departmen:
of Justice. The views expressed herein are not pur
ported to represent those of the U.S. Department
of Justice. The author wizhes to Lhank Jonatnar
Baker for many helpful discussions and comments
and Margaret Guerin-Calvert, Tim Brennan anc
Gregory Werden for comments on an earlier drall
Holly Burieson and Michsel Duffy providea exce.
lent research assistance (n the preparation of 'nx
paper. All remaining errors are the responsidi..ty ~!
the author.
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provides an estimate of a parameter that in-
dexes the degree to which market power
changed after deregulation. By making as-
sumptions about the level of market power
pefore deregulation. this estimate can be
used (o determine the extent to which the
price increases since deregulation are, on av-
erage, due L0 the exercise of market power.
Usirg this technique, at least 45-50% of the
price ‘ncrease since deregilation is due to
market power. This result is robust to dif-
ferent assump:ions about the form of the
quasi-supply function. but the percentage
can be higher depending on the degree of
market power exercised by cable systems
before Jeregulation and on the size of the
demand elasticity for basic cable service.

A remainirg question about these results,
which is alluded to 2bove, is ths effect of re-
stricting the samgple to only those systems
that did not have an expanded basic tier.
The decision by the cable system to use an
expanded basic tier would seemn to be driven
primarily by the preference of consumers in
the franchise area for btasic and expanded
basic programming. At the same time, how-
ever, it could be that the market power
cable systems have in expanded basic pro-
gramming could also piay a role in this deci-
sion. Thus, it is not clear if leaving systems
out of the sample that have expanded basic
tiers is imparting a downward or upward
bias to the resuits.

Thus, aithough the best estimate of the
market power effect is that it explains
about half of the total price increase, the
95% confidence interval indicates the effect
may be anywhere from ciose to zero
aimost 100%.

Mr. GORE. Will the Senator yleld?

Mr. KEERRY. I do not have enough
time to yield. I will yield on their time.
But let me address one other point.
This is supposed to be a consumer bill.
What the Senator from Tennessee
talked about are wholesale prices. The
fact remains that cable consumers pay
more than satellite dish consumers for
basic programming. A typical satellite
dish price is $16.83. The average cable
price for a comparable package s
$18.84.

What the Senator from Tennessee
wants us to do is make sure the cable
companies give a bigger margin of
profit to the wholesalers. There is no
guarantee, however, that the con-
sumer is going to see of it.

The PRESIDING OFFICER. The
time of the Senator has expired.

Mr. GORE. Will the chairman yield
for 30 seconds?

Mr. INOUYE. I am pleased to yleld.

Mr. GORE. Mr. President, just to
make the point again, my colleague
from Massachusetts may have misun-
derstood. If I can refer to this chart
again, these are retail prices. These
are not wholesale prices. These are
retall prices.

It {s not a big mystery. I am sur-
prised there is any debate about that.
These are retail prices, 61 percent
higher. In conclusion here, the Justice
Department indicated, as I heard the
footnote, that anticompetitive market
power may be responsibie for 100 per-
cent of the extra charges to these cus-
tomers. But their best estimate is it is
only 50 percent directly due to monop-
oly power. I thought it was a very in-
teresting footnote.
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Mr. KERRY. Will the Senator yield?

Mr. GORE. I think my time is up.

Mr. KERRY. Do we have any mcre
time? I will let the point go.

The PRESIDING OFFICER. The
Senator from Colorado.

Mr. WIRTH. Mr. Prosident. I yield
myself 8 minutes.

I was struck by the earlier comment
that the distinguished Senatcr’s veice
was strained. I recognize that. I also
recognize the fact that his logic s
strained.

Let me go through some of the
points that are being made. First of
all, we were told of the CNBC exam-
ple—that CNBC had been “held up”
somehow by the cabie operators.

The president of NBC, according to
the Wall Street Journal. “scoffed” at
that. The president of NBC, who pre-
sumably was held up, scoffed at that
allegation.

We were told or.e of the cable opera-
tors dropped “The Learning Chanrel”
so the value of the channe! would de-
clire. But the chairman of that com-
pany said that was untrue and a reck-
less accusation.

Allegations were made that the
cable operators pressured Christian
Broadcasting Network to scramble the
signal. But CBN, Christian Broadcast-
ing Network, wrote those who are al-
leging this, saying that this was simply
not true.

The rate {ssue was cited. We just
heard a great deal of data about rates
going up for satellite dish consumers.
Wrong. Again, Mr. President, I have
two examples of that. First, and
maybe most important, the Commerce
Committee’'s own committee report
found that was not the case. Second, I
have to point out a satellite orbit mar-
keting document {n which they are ad-
vertising for only $16.80 a month the
following, CNN, Headline News,
ESPN, TBCS. USA, Discovery Chan-
nel, TNT; Family Channel and a pre-
mium channel such as Showtime,
HBO or the Disney Channel—all for
$16.90 2 month. This {s lower than the
average rate for basic cable.

1t is simply inaccurate to say that
dish consumers pay more for cable
programming. The cable operator has
to include a variety of regulating costs
running all the way from public access
to EEQ requirements.

The Department of Justice study
was cited. The Department of Justice
{tself, as the distinguished Senator
from Massachusetts pointed out, had a
range of error of 100 percent. That is
pretty significant to have pius or
minus 100 percent. I would not cite
that. The arguments for access are
filled with inaccuracies and strained
logic.

Let me respond by pointing out what
a friend of mine just told me. He said,
“1 do not understand this whole
debate.” He said. “I subacribe to cable.
1 pay $31 a month. For that, ESPN, by
itself, is worth it. And, on top of that,
my kids get all of this other program-
ming, Disney, Discovery, and so on.”
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He then went on to say that cable s -
wonderful value for our househoic
and I thank the cable industry for pro
viding the service.

Let me again point out what &
debate is and is not about. It is ne-
about regulaticn of basic cakle ra‘es
There have been some abuses of bas:-
cnble rates. The FCC ought to re—;
late basic rates.

Customer service. We know thers
have been rroblems in service as cab!r
has grovn so dramaticaliv. Let tr:
FCC set customer service standarcs
That is in the substitute and in S. 1¢
as well.

Signal quality. We reaiiz2 that ther.
are, In some places, prcklems with
this, as the systems have expandec
very, very rapidly to reach tne pubi:
demand. We call for that as well.

This is what the debate ought to t
about and this {s what the substitut-
does. We should not get into the -y
cal idea of this access provisizn. Le
me tell you why tine access proviicr
in S. 1% are {undamentaily tlawed. °
think the Senator from Aiaski 2.
right. The provisions raize basic con
stitutional issues. What effecti :ly +
says ls somebody who creates some
thing, the Federal Government car
then come in and tell that individuz
who they should sell it to and 2t who
price they should sell it. Do we do 112
in any other commodity? Of cours> 3
do not.

If you write a bock, does the Fulore
Government come in and tell you &b
is going to market that bock and ¢~
much you are going to sell the too:
for? If you write a column for a rews
paper, does the Federal Governm:r
come in and tell you which newspape
you are going to sell {t to and ho:
much you are going to sell it for?

If you develop programming. for ex
ample the “Cocby Show', dces th-
Federal Government come in and te!
you who you are going to sell it to ar
at what price you are going to sell it
Of course not. This is a fundamenia
and very radical change in copyrigh
law.

That might be an abstract argumer
for those who may be watching th:
debate, that this radical concept
being discussed. But it is also a funca
mentally anticonsumer argument.

One of the reasons that the numbe
of cable subscribers in tne country ha
almost doubled in the last 6-7 years .
that a vast investment has been mad
in programming by the cable industr:
and by those who want to program fo
the cable industry. Billions of dollar
have been invested in new program
ming and offerings. That is why cabl
has succeédded and that is why thes
other industries resent cable so much
Because they have succeeded.

If we say we are going to reguiate a.
of cable’s offerings, and then tell pr¢
grammers you must sell to all comer
at & regulated price, what incentive :
there going to be to the 21 new pic
gramming efforts that are out ther
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mpting to get up and off
n'lht nowa&:te o]

the 701211 them. we are going to limit
our ability to sell your product after
YO ail this risk. what programmer in
\-‘estmem up to create a new program?
No one is going to do that. You are
going to put an end to the new offer-
ings and the potential of cable televi-
sion and telecommunications to the

couniry. .

In addition to that, Mr. President,
this assumes that the cable operator
controls all of his programming costs.
He does not. What does the cable op-
erator have to do with what goes on
with ESPN, for example? The cable
operator cannot control the price of
ESPN because he does not have con-
trol over the cost. ESPN is owned by
one of the networks, and ESPN's rates
are driven by baseball salaries. they
are driven by football salaries, they
are driven by negotiations with the
National Football League and major
league baseball and the NBA.

Does the cable operator have a
chance of somehow saying to the
NBA: Limit your salaries to Larry
Bird. Of course they cannot do that. It
is a preposterous notion to suggest
that the cable operators have control
over something like ESPN, and yet S.
12 tells us we will go in and regulate
the price of ESPN.

Does S. 12 propose going in and reg-
ulating salaries to baseball players? I
don't think we want to get into regu-
lating everything in our American so-
ciety's economy.

Mr. President. the logic behind S. 12
is wrong, Mr. President, flat wrong. S.
12 will dramatically inhibit the cable
industry and, most importantly, dra-
matically inhibit the potential the
cable television {ndustry has started
with CNN. children's programming,
and a whole variety of other offerings.
S. 12 is the wrong thing to do.

Stick with the substitute, which ad-
dresses basic {ssues of rate regulation,
customer service, and signal quality.
Do not get into this enormously radi-
cal and fundamentally wrong con-
gtnéctlon that constitutes the rest of

12,

I yleld the floor. Mr. President.

The PRESIDING OFFICER. Who
seeks time? The Senator from Hawall
is recognized.

Mr. INOUYE. Mr. President, may I
inquire as to the time situation?

The PRESIDING OFFICER. The
Senator from Hawaii has 11 minutes.

Mr. INOUYE. And the opposition?

The PRESIDING OFFICER. The
Senator from Colorado has 4 minutes
40 seconds, and the Senator from
Alaska has 8 minutes.

Mr. HOLLINGS. Mr. President, we
are here this morning to consider the
Packwood substitute to S. 12, the
Cable Television Consumer Protection
Act of 1991. There is no question that
this substitute amendment is a sham;
it contains no protections for the con-
sumer, and it does nothing to promote
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competition. The question is, why
would anyone vote for this amend-
ment?

The cable industry does not support
this substitute. The cable industry
only want to gut the bill. Jim Mooney,
head of the National Cable Television
Association., said in a memo to his
tboard that he will not support any
cable bill even Iif this substitute is
adopted. This is not a compromise:
this is a killer amendment.

The administration does not support
this substitute. The administration’s
policy statement makes clear that,
even if the substitute is adopted, the
administration still wants several
changes made before it could accept it.

Consumers do not support this sub-
stitute. The proposed consumer safe-
guards in this substitute amendment
are no protection at all.

First, the substitute would regulate
only the basic tier of cable service,
which would include only the broad-
cast signals. public access channels
and C-SPAN. As we all know. this
gives cable operators every incentive
to retier, and they are already doing
just that. A recent Wall Street Journal
article found that, when a cable com-
pany retiers, about 10 percent of con-
sumers subscribe only to the basic tier.
Thus, the substitute would regulate
the services that few people want.

Second., the substitute would do
nothing to promote competition. The
substitute has four provisions that are
said to promote competition. but two
of those are already in S. 12, the ex-
pansion of the rural telephone exemp-
tion and the multiple franchise provi-
sions. The remaining two provisions,
the elimination of the multiple owner-
ship rules and a report to Congress,
will do nothing to promote competi-
tion in the multichannel video market.

In fact, the repeal of the FCC's mul-
tiple owmership rules would simply
allow greater and greater media con-
centration. The substitute would elimi-
nate the restrictions which prevent
anyone from owning more than 12 TV,
12 FM and 12 AM radio stations.
Eliminating these restrictions could
allow a few large corporations to rule
the airwaves and control all the infor-
mation broadcast into our homes,

We don't need another report to
Congress. How many reports is Con-
gress supposed to receive before it
takes action? We already have reports
from the FCC, from GAO. from the
Department of Justice, and the record
of 13 days of hearings in the Com-
merce Committee. What more infor-
mation do we need?

Finally, the substitute includes noth-
{ng on access to programming, nothing
to protect against discrimination,
nothing to protect satellite dish
owners against abuses they have suf-
fered at the hands of cable monopo-
Ues.

In short, there is no reason to sup-
port this substitute; it does not protect
consumers, it does not promote compe-

STl

tition, and it is not supported by the
cable industry or the White House.

8. 12 is a bipartisan bill that passed
the Commerce Committee overwhelm-
ingly, 16 to 3. It has been shaped after
4 years of work, including 13 hearings
on cable issues. where the committee
listened to 113 witnesses and almost 50
hours of testimony. S. 12 is a clear re-
sponse to the concerns of the people
of this country.

I urge my colleagues to vote against
the substitute. )

Mr. METZENBAUM. Mr. President.
I rise in strong opposition to the
amendment.

This amendment will not protect
consumers, since 1t permanently
shields from regulation all the pro-
gram channels which give cable 1!»
monopoly power.

The fatal defect of this amendment
is that it shields from reguiation the
very program channels which impel
people to buy cable {n the first place.
If this amendment becomes taw. the
source of cable’'s monopoly powxer will
remain completely free from regula-
tory oversight. Let me explain:

Until recently, cable operators cf-
fered their customers a broad array of
programming on basic cable. Program
channels like ESPN, CNN. MTV, TNT,
and USA were staples of basic cable.
People would subscribe to basic be-
cause they could not get these chan-
nels through conventional over-the-air
TV reception. k

Do not take my word for it. Mr.
President. Listen to what the National
Cable Television Association said in a
brief filed with the FCC:

When a viewer subscribes to cabie, he's
generally not paying for access to the local
broadcast stations, because he can get those
free without cable. He's paying for the dis-
tant signals and nonbroadcast programming
that are not available over-the-air.

The cable industry attracted new
subscribers by offering a broad array
of program channels on the lowest-
price tier of service. When cabie prices
began to shoot up. consumers did not
drop the service for one simple reason:
There were no other substitutes for
the 30-40 channels offered on basic
cable by most operators. Consumers
pald, according to some estimates, bil-
lions of dollars in overcharges because
basic cable offered them & product
which they could not get anywhere
else. It was a classic case of & monopo-
ly provider luring customers with an
attractive package, and then quickly
jacking up the price in order to earn
monopoly profits.

Once Co and the FCC began
to get p " to do something
about basic cable price-gouging. the in-
dustry took a new tack. In anticipation
of reregulation, it began to move popu-
lar program channels off the lowest-
price basic tier, in order to shield them
from regulation. Last week's article in
the Wall Street Journal summarizes
the situation:
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Keenly aware of reregulation threats and
new Federal rules that let more cities cap
basic cable rates, cable systems have stropiy
redefined what basic supposedly means.
They have carved out a layer of porular
channels to form a hew tier that costs extra,
and thus they effectively dodge the rules
aimed at curbing price increases for basic
cable.

The Wall Street Journal article goes
on to note that last March, Time-War-
ner's Brooxkiyn System moved basic
cable program channels such as MTV
and CNN onto a higher tier of service;
9 months later the system hiked the
charge for this tier by 34 percent.

Mr. President, under S. 12, that rate
hike could be reviewed by the FFCC to
make sure that {t was reasonable.
Under this amendment, that rate hike
would be completely exempt from any
review.

In other words, the amendment
before us encourages and rewards the
cable industry for a business practice
that is designed to evade Government
oversight and force consumers to con-
tinue to pay monopoly prices.

The bottom line is this: S. 12 ensures
that the cable Industry can be held ac-
countable whenever they charge ex-
cessive and outrageous prices for the
channels which consumers identify as
the core of cable service. But the
amendment before us would perpet-
uate cables’s monopoly power by com-
pletely shielding those channels from
regulation. On that basis alone, this
amendment must be rejected.

But there is another—equally impor-
tant—reason to defeat this amend-
ment. The amendment fails to address
the competitive problems caused by
vertical {ntegration in the cable indus-
try.

Mr. President, nearly every con-
sumer in this country knows that
cable faces no competition. Since de-
regulation, the big cable companies
used their monopoly profits to buy up
many of the program channels carried
on cable systems. This vertical integra-
tion has harmed the viability of
cable’s potential competitors and
strengthened cable’s monopoly power.
Alternative multichannel technologies
like wireless cable and the satellite
dish industry are poised to compete
with cable. But they cannot be effec-
tive competitors unless they can deliv-
er popular program channels to their
customers. Unfortunately,
industry has refused to make their
program channels available to poten-

tial competitors on fair terms and at .

nondiscriminatory prices.

I have already cited & number of In-
stances in which cable has leveraged
ita control over programming to blunt
competition from alternative technol-

" ogies. Senators Gore and DamrorxTH
also have spoken to this issue. But let
me give you one more exampie.

Just last week, an executive {n the
direct broadcast satellite business—
which many belleve could provide
cable with real competition—told the
Washington Post that ‘‘program sup-
pliers * * * owned by cable companies
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want to charge his company as much
as 10 times more for programming
than a cable operator now pays.” The
Post reported that this DBS executive
believes that these discriminatory
prices are ‘‘a deliberate attempt to
raise his overhead so high that his
service won't be price-competitive with
cable.”

The program access provisions of S.
12 set a technology-neutral policy that
will help consumers and promote com-
petition. Consumers are interested in
getung cable programming, Mr. Presi-
dent. They are less interested in the
technology which is used to deliver
that programming to their home.
They want good, reliable reception of
muitichannel programming at & fair
price.

The best Lthing Congress can do for
consumers is to ensure that ail multi-
channel technologies have fair access
to cable program channels, so that
they can compete with one another on
the basis of price and service. But the
cable monopolies don't want to com-
pete on that basis, and that {s why the
program access provisions of S. 12 are
stripped {rom this substitute.

There are other problems with the
substitute, but its key flaws are the
fallure to adequately protect consum-
ers or promote competition.

Mr. President, we have a chance to
rectify & horrible mistake made {n the
1984 Cable Act which hurt consumers.
But {f we pass this substitute, we will
compound that mistake. The right
vote for consumers is to reject this
amendment.

Mr. RUDMAN. Mr. President, I rise
to express my opposition to S. 12 in its
current form. While 1 can understand
the frustrations felt by many people
about rising cable rates and erratic
service, 1 believe 8. 12 goes far beyond
what i{s needed to deal with these
issues. In addition. & number of provi-
sions are completely unrelated to
problems that exist in the cable indus-
try.

It is especially ironic that legislation
originally intended to address rising
cable rates will itself resuit in higher
charges due to the re con-
sent provision. This provision will
allow broadcasters to set conditions—
including the payment of fees—on the
transmission of their over-the-air tele-
vision signals on cable systems. It
could resuit in as much as a 20-percent
increase in the price consumers pay
for cable service—and this increase
will not result in any additional chan-
nel capacity or service improvementas.

In addition, retransmission consent
raises serious questions about the via-
bility of the compuisory license provi-
sions of current law. Copyright owners
of cable programming will be subject
to the terms of negotistions between
television broadcasters and the owners
of cable systems, thereby threatening
the compulsory aspect of compulsory
license.

1 should note that I have been, and
continue to be, a supporter of must-
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carry, which would essentially require
cable operators to carry all local televi-
sion stations on their systems. It is im-
portant that communities have access
to local information and news cover-
age, and that the Congress continue
an emphasis on localism {n the 5road-
cast industry.

1f the pending legislation only in-
cluded the regulation of basic cabie
service, reimposition of must-carry.
and minimum service standards 1
would probably be a supporter. Howeyv-
er, the retransmission consent provi-
sion alone will be & full empicyment
act for lawyers, and the detailed rate
regulation provisions will lead to a
heavy-handed Federal prescnce.

I am cosponsoring the bipartisar
substitute as the most viable alterna
tive to 8. 12, although [t is not a per
fect solution eitner. Frankiy., it in
cludes a provision on retransmissior
consent which I oppose.

Excesses have occurred In the cable
industry, and I am wiiling to suppor
legislation that attempts to curb then
in a responsible manner. The pendin;
legislation simply goes too far, and wii
lead to burdensome regulaiicrs and in
creased costs {or consumers.

Mr. President, again I express m
opposition to 8. 12 and I yield tn
floor.

Mr. STEVENS. Mr. President, I yiel
myself 3 minutes of my remainir
time,

I wish to clarify some points wit
regard to the repeal of the 12-12-1
rule contained in the Prckwood subst
tute. The National Association ¢
Broadcasters and broadcasters natio!
wide strongly support that repeal. D
versity of programming is a local issu
Our alternative does not repeal tr
FCC's local ownership rules, whic
currently prevent anyone from m
nopolixing all the electronic media in
given market. I agree that encouragir
minority ownership is a great i{dea. ¥
all support that, I believe. But, ~
should not do that by continuing ti
12-12-12 rule. We must unshack
broadcasters nationwide if they are
compete with cable and other vid
programming distributors.

Again, as far as I am concerned.
12 is the same as saturation bombi
of a major city. There is no necess
for it. What we need is a 3surgic
strike to protect those people w
need access through cable to over-t!
air broadcasting servicea, public, ec
cational, and governmental servic
and C-SPAN 1 and II at the low
possible reasonable rate.

8. 12's rate regulation provisions ¢
constitutionally deficient. I believe
12 is therefore unconstitutional.
should and would be vetoed, I belie
The substitute to0 8. 13, the Packwc
substitute, will be signed. 1 have b«
assured of that. It would be signed.

S. 13 will erode cable’s ability to p
vide better programming and bet
services. This industry has tumb!
technology—one technology repia



rapidly that it literaily tumbles over
:ﬁe next. It needs & cash-flow to keep

ing. We have worldwide leadership
in this area, and we are going to stifle
cur leadership by providing across-the-
poard naticnw:de regulation at a time
«hen we should assure contiruation of
a reasonable cash-flow for further in.
vestmert in this job-producing tr.dus-
try. I want to empnasize that. This in-
dustry produces more new jobs than
anyone you can think of.

Our basic service consapt. w'ich is
tied to must-carry and retranamission
consent, reinforces the broadesst in-
dustry and preserves essential con-
sumer aCCess 1o cable service.

I reserve the remainder of my time.

Mr. KERRY. Will the Senstor just
yield 30 seconds?

Mr. STEVENS. Yes; 30 secondas.

Mr. KERRY. Mr. President, I point
out, following up on the comments of
the Senator about cash-flow and in-
vestment, that the fact i{s that since
deregulation in 1988—and this is an in-
dependent commurications industry
report by Veronis, Suhler & Associ-
ates. It shows frora 16388 right through
1991, each year, the pretax operating
income margins for cable have de-
clined.

8o this is not a situation where they
are raising money and it is going into
profita. It {s not. It is going into the
massive investment to lay the infra-
structure which is creating the jobs.
Each year, it has declined.

I ask unarimous consent that this
report be printed in the Recorb.

There being no objection, the mate-
rial was ordered to be printed in the
RrcoRrp, as follows:
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Mr. INOUYE. Mr. President, I am
pleased to yield 2 minutes to the Sena-
tor from Tennessee.

The PRESIDING OFFICER. The
Senator from Tennessee is recognized
for 2 minutes.

Mr. GORE. Mr. President, I said my
plece eariier, but 1 want to underscore
just a couple of points just briefly
before the final vote. .

These cable rates are going to con-
tinue to go up unless S. 12 passes. I
just want to say to my colleagues on
both sides of the aisle, {f you have had
the experience of going into a town in
your home State and having people
who have just received their cable tel-
evision bills raise the question, “What
can be done about this,” {f you have
had that experience, think about this
vote, because if the substitute ia adopt-
ed, you are going to have that experi-
ence from now on. And anybody who
votes for the substitute is going to
have to be able to sormehow explain it,
because a vote for the substitute is a
vote to preserve the cable monopoly, a
vote in favor of continued, regular in-
creases, just like clockwork.

If you have ever had people come to
a townhall meeting and say, “Why
can't there be some competition for
cable.” vote against the substitute and
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you will be able to tell them, "I voted
for the consumers.”

If you have a multisystem cable
business in your hometown, if the in-
dustry is headquartered there, that is
a different situation. But if you have
satellite dish owners, if you have con-
stmers who are paying ever-increasing
rates, think about this vote. The vote
on this substitute {s the key consumer
vote of this Congress.

I just want to say, In concluzion.
that it is going to bé an extremely
high-profile vote. It is going to be one
that {s remembered for a long tima. If
you are in favor of compe’ition, if you
are in favor of doing something to
hold thesa monopoly rate increases
douwm, then vote against the substitute
and then vote ic favor of S. 12.

The PRESIDING OFFICER. The
Senator’'s time has expired.

Mr. GORE. May I say {n cicsing
something I did not say at the begin-
ning of the debate, and that is that
the chairman of this subcommuit:ee.
Senator INoOUYE, has done a fartas@._
job for so many years on this with tie
chairman of the full committee, S~na-
tor HowrLings, and our distinguished
ranking Republican member. Senator
DaNroRTH. Who {8 the principal spon-
sor of this biil. It has been a dipartisan
effort lasting more than 3 years that is
culminating in a {ew minutes. I nope
Senators will suppert the consumers.

The PRESIDING OFFICER. The
Senator from Hawali is recognized.

Mr. INOUYE. Mr. President, this
debate began 4 years ago. We have
had 13 hearings. 50 hours, 113 wit-
nesses. and for the last 5 days the
people of the United States have been
bombarded and saturated with hours
of rhetoric and words. I would like to,
if 1 may, most respectfully, condense
what we have said so far.

First, I think it should be noted that
the administration has {ndicated it w1
not sign the substitute if adopted.

Second, the cable industry, in writ-
ing, has indicated that if this substi-
tute, which they supposedly support.
becomes the bill that is passed by this
Congress, it will oppose its signing.

Third, I believe the facts are very
clear that if 8. 12 is not passed, the
consumers will once again suffer. The
substitute, Mr. President. obviously is
an instrument to destroy S. 12. It is
not a legitimate instrument, supposed-
ly, to become the law of the land. So I
hope that all of us will look into this
very carefully. I hate to suggest that
the substitute is a sham. Unfortunate-
1y, the facts of this case would indicate
that the substitute iz & sham.

Mr. STEVENS addressed the Chair.

The PREBIDING OFFICER. The
Senator from Alaska is recognized.

Mr. STEVENBS. I yield myself the re-
mainder of my time.

Mr. President, in 1884, Senator
Goldwater and S8enator Pacxwoob led
the effort to establish these new rules
that are going to be tampered with by
8. 12. Benator Pacxwoop, as the prin-
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cipal sponsor of the substitute, and I
met with the Chairman of the Presi-
dent's Council of Economic Advisers.
Michael Boskin. We have jointiy been
assured that this substitute of ours is
acceptable to the administration. It
would like to see some additional
changes made, without question. but it
did not author the memo that has
been referred to. This substitute is ac-
ceptable to the administration.

S. 12 is unacceptable. If we want a
bill, we have a good alternative before
us now in the Packwood substitute. It
is & bill that, in my judgment and I
think in the judgment of those who
have worked with Senator PACKwooOD,
is constitutional. S. 12 is unconstitu-
tional.

There is no precedent for this Con-
gress to establish a policy which says
that someone who produces an idea, a
program, must sell that idea to his
competitors, and, furthermore, the
Government will regulate the rate
that the competitors will pay for f{t.
Nor do we have any precedent for
saying that because there is some in-
equity in terms of a geographical abili-
ty to receive a signal, such as Senator
Gorr has been speaking about in
terms of the satellite dish receivers,
that that inequity leads to a justifica-
tion under the Constitution for assum-
ing regulatory authority over the in-
dustry nationwide.

Last, as I have tried to point out
today, if you examine the Commerce
Committee’'s own report, this {3 regula-
tion in a totally new area. There is no
precedent for the type of regulatory
authority that the FCC would be
glven. It has no basis in history.

Under 8. 12 the FCC is just told
somehow or other to lower the rates
for cable service and maintain control
over them in the future without
regard to cost. Ultimately, we will be
regulating the rate that people will re-
ceive as baseball players or football
players because the cable industry
would not be able to pay the fee re-
quired by sports teams in order to
carry these events on cable.

I have, as [ said at the beginning of
this debate, great respect for those
with whom I have served on the Com-
merce Committee now for almost 20
years, but I cannot believe they would
urge the Congress to pass an unconsti-
tutional act that is destined for failure
because the President of the United
States will veto it.

The PRESIDING OFFICER. The
Senator’s time has expired.

Mr. FORD. Mr. President, will the
manager give me 30 seconds?

Mr. INOUYE. Mr. President, I will
be happy to yield 30 seconds.

The PRESIDING OFFICER. The
Senator from Kentucky.

Mr. FORD. Mr. President, I compli-
ment Senator INoUYE and Senator
DanrorTH and others for the bill that
they have brought forth to the
Senate. It is a very simple question, 1
think, to hear. It is one that the sub-
stitute will allow rates to increase; the
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bill introduced by Senator INnouyx and
others will hold rates down. I think {t
is a consumer question, and I am
pleased to support the package.

Mr. INOUYE. Mr. President, [ am
pleased to yield 2 minutes to the chair-
man of the committee, Senator Hot-
LINGS.

The PRESIDING OFFICER. The
Senator from South Carolina.

Mr. HOLLINGS. Mr. President,
right to the point. the distinguished
Senator from Alaska knows better. We
regulate. We regulate rates in tele-
phones, communications, and do they
make money? Billions and tillions are
being invested overseas, and that Is
why this Congress, buy an overwhelm-
ing three-fourths majority, passed the
bail bill. as tney call it, to allow them
to invest in this country. So he knows
differently. and he supported that.

We are trying to get back to a modi-
cum of regulation and bring about
access. When our distinguished col-
league from Colorado says the new
guy on the block is going to be con-
trolled. that is what we are trying to
do—get him to be a new guy on the
block because he is already being con-
trolled by Denver and TCI. and we
want the people’'s entity, namely, the
Federal Communications Commission,
to give us access here.

So we have a good bill. It has been
bipartisan. I, too, also congratulate
Senator Inouvyr and Senator Danw-
rorTH. This is a last-ditch effort to gut
the bill. That Is what they are trying
to do. And they have been successful
so far for about 4 years and 117 wit-
nesses and 14 public hearings. I hope
this will stop and the Senate will
speak.

The PRESIDING OFFICER. The
Senator from Hawalli.

Mr. INOUYE. Mr. President, what is
the time situation?

The PRESIDING OFFICER. The
Senator has 2 minutes and 30 seconds.
The Senator from Colorado has 4 min-
utes 40 seconds.

Mr. INOUYE. Mr. President, I am
pleased to yield the remainder of my
time to the distinguished S8enator
from Missouri.

The PRESIDING OFFICER. The
Senator from Missouri is recognized.

Mr. DANFORTH. Mr. President,
first I would like to respond to the
constitutional argument of the Sena-
tor from Alaska, a truly remarkable
constitutional proposition. The consti-
tutional proposition, as I understand
it, is that when there is a vertically in-
tegrated business relationship, there is
a constitutional right to unreasonably
discriminate against potential com-
petitors. This is the constitutional
issue that is being asserted. If that
constitutional issue is correct, I sug-
gest that much of our antitrust law
would thereby be unconstitutional.

I concur with the statement made by
my chailrman, Senator Horrixgs; the
substitute would gut the bill. The
effect of the substitute would provide
for {neffectual regulation touching
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only a tiny fraction of what is prot
ed and affecting only about 10 perc:
of those who subscribe to cable te's
sion. And with respect to competit:
if we want true competition in
cable industry, it seems to me we
not repeal the 12-12-12 rule.

If we want true competition we
allow for the FCC to provide sc:
ruling against horizontal integrat:
and we do provide that those w
were new entrants into the cable se
ice have at least the ability to prot.
themselves against unreasonable ¢
crimination by cable programmers.

Mr. President, this {s indeed a !
issue. It is not just a big issue becat
big companies are paying big dollars
big lobbyists. It {s a big issue becat
throughout this country the Americ
people are outraged about the abu:
of cable television. If you go to t
smaller communities especially. and
America, {f you go to cities such
Hannibal or Cape Girardeau, or J-
ferson City. MO, and listen to t
people for 2 or 3 minutes you und-
stand the outrage. And the reasorn
that we now have an unregulated
nopoly i{n cable television. and :
principle of unregulated monopoly
contrary to the basic economic founc
tion of this country.

The PRESIDING OFFICER. T
Senator from Colorado has 14 minut
30 seconds.

Mr. WIRTH. Thank you, Mr. Pre
dent. I thank my colieagues for th:
courtesy and patience during this lo
and extremely important debate.

First. Mr. President, I want to agz
congratulate the broadcasters w.
have done a very effective job lobt
ing this case on retransmission cc
sent must-carry, and again remind r.
colleagues that those provisions a
the same in the substitute as they a
in 8. 12. Those issues are exactly t:
same.

Mr. President, a year and a half a¢
1 circulated a proposal to address t
concerns of American consumers !
garding the cable industry. It was i
perative that we move on some rate !
regulation and some service reregu.
tion. Reregulation of rates and se:
ices is now in the substitute in front

us,

I have long believed. as do most
my colleagues, that there have bet
some abuses in the area of rates.
pointed out by the distinguished Sen
tor from Missouri and others. The
have been some abuses on rates; son
maverick operators have spolled tt
barrel for everybody else. Now we a
going to go back and regulate rat
further in both the substitute and t!
basic bill S. 12. Both the substitu
and the basic bill would also regula
customer service. Those are the tv
{ssues driving this legislation. Both t}
substitute and 8. 12 address rate reg
lation and service regulation.

That I8 not what this debate is ¢
about. We all agree that has to
done. The difference between the su



the underlying bill goes to
Suwewv:?yd fundamental tenets as to
w we in the Congress can, under the
por fitution, treat & single industry
Co%. more importantly, treat private

pns)pelr;yrequjres the owners of pro-

‘aming to sell that programming to
cneir competiwrs at regulated prices.
That is something that we do not do
for any other property in this country.
we do not do !t for any intellectual
progerty. This is truly a radical con-

t.

Cegot only is that theoretically impor-
tant. it Is enormously important to the
creative powers in the country who
simply are not going to spend their
time and effort working on new pro-
gramming and new offerings for the
American consumer, {f in fact what
they can get back from that effort is
as dramatically regulated as it is going
to be here.

It is & bad idea theoretically and it Is
a bad idea practically. It certainly will
not heip us to reach the promise that
cable television has brought to us
through all of the wonderful offer-
ings—children’s programming, CNN,
and so on-—that have really become
staples of cable television.

In addition, there is in 8. 12 a set of
requirements related to concentration
in the cable television industry, requir-
ing the FCC to go in and regulate this,
even though the National Telecom-
munications Information Agency, even
though the Department of Justice,
even though the FCC have, in fact,
said that is not something that is nec-
essary at this time.

To repeat, the case for the substi-
tute is very simple. If you want to cast
a good consumer vote, vote for the
substitute, rate regulation, service reg-
ujation, and the same provisions as
¢xist for the broadcasters. That is a
very good consumer vote.

If you want to cast a reasonable vote
¢n how we are going to treat program-
ming, how we are going to treat pri-
Jite property, vote for the substitute,
not for 8. 12. Vote for a continuation
of our respect for private property, a
<ontinuation of our fundamental un-
derstanding of copyright law, and
wreatment of intellectual property in
this country.

Mr. President, the substitute is a
basic and fundamental consumer bili
retlecting the concerns I raised nearly
a year and a half ago. These issues are
real. They are met in the substitute.
Tre substitute deserves your support
and attention.

Mr. President, I yield the floor.

Mr. LEAHY. Mr. President, as I indi-
cated {n my comments yesterday, [ am
a strong supporter of S. 12. I think it
moves us in the right direction by pro-
viding regulation while cable remains
& monoapoly, and by encouraging the
development of bona fide competition.
I commend the distinguished floor
managers, Senators DANPORTH and
INouYs, who have shepherded this bill
toward passage, as well as Senators
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HoLLINGS, GORE, METZENBAUM, LIFEER-
mAN, and others who have played an
important role.

There is one section of the bill, how-
ever, which the distinguished floor
manager, Senator INoUuYx. mentioned
in his remarks yesterday and which I
would like to touch on brisfly today.
That is the section on retransmission
consent. Although I understand that
retransmission consent is not intended
to have any effect on the compulsory
license, it seems to me that there is, at
the least, an inevitable overlap.

According to the compulsory license,
cable has an automatic right to re-
transmit bYroadcast programming in
exchange for the payment of a statu-
tory fee, distributed to the copyright
owners of the programming. Retrans-
mission consent would change that.
First, cable would lose its automatic
retransmission right and instead be
forced to negotiate for broadcast pro-
grams. Second. cable’'s negotiating
partner would be local TV stations
rather than program producers.

The view of the Copyright Office on
this matter, I might say. is rather
blunt. In the words of its General
Counsel, last July:

The power to withhold consent makes re-
trangmission consent the equivilent of copy-
right exclusivity and creates a conflict with
the cable compuisory license of * * * the
Copyright Act.

Upon further reflection, it may
appear thal retransmission consent
makes perfectly good sense. But there
is no doubt in my mind that retrans-
mission consent has an impact on the
compulsory license and that further
reflection is in order.

The truth is that this may be a good
time to review issues surrounding the
copyright compulsory license general-
ly. Technology has come far since the
compulsory license was created in 1976
and it wouid be useful to review where
we stand now and what changes, if
any, would be appropriate.

I am, therefore, pleased that Sena-
tor DeConciNi is planning to hold
hearings to ccnduct such a review and
I look forward to participating in
those hearings. Senators DxCowncrwi
and HATcH actually initiated the
review process several months ago, in
a letter they wrote to the Copyright
Office on October 22. asking for a
survey of developments affecting the
cable and satellite compulsory H-
censes,

Once again, let me make it clear that
I am not at this time taking any posi-
tion against retransmission consent. I
am only endorsing Senator DzxCox-
CINT'S pian to air ail i{ssues relating to
the compulsory license thoroughiy.

Mr. THURMOND. Mr. President, I
rise in support of S. 12, the Cabie Tel-
evision Consumer Protection Act. This
bill will impose necessary restraint on
rates charged by cabie operators until
meaningful competition exists. We
must 8ct now to protect the American
consumer who is required to pay high
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cable rates that have resulted from
the lack of competition.

In 1984. Congress deregulated the
cable industry. I supported this law be-
cause I believed it would ,oster
healthy development and growth :n
the cable industry. Since that time,
cable has experienced tremendous
growth and is currently in most Amer-
ican households. However, in most
communities consumers have only one
cable provider from which to choose.
This subsequent growth. without tne
element of competition, has come at
great expense to cable subscribers. Ac-
cording to a recent GAO report, basic
cable rates have increased 56 percent
since cable was deregulated. This 15
two times faster than the rate of infla-
tion.

As a general rule, I believe that busi-
ness works best when it is allowed to
operale with the least amount of gov-
ermment intervention and regulaiion.
However, I believe that regulation is
sometimes necessary in order to Dpai-
ance the interests of affected parties.
This legislation helps to achieve the
proper balance between the need for
cable to continue to grow and the in-
terest of the consumer in havirgz af-
fordable rates. Purther, this regula-
tion (s not necessarily permanent.
Under this bill, once meaningful com-
petition exists in a particuiar area.
cable systems would no longer be sut-
ject to rate regulation.

Mr. President, the difficult economic
times which our citizens .face today
makes passage of the bill, whirk il
provide affordable cable rates, ¢.cn
more important. I hope we will be acie
to pass it {n an expeditious manner.

Mr. DOLE. Mr. President, there is
no question that consumers are justifi-
ably angry at the rates and service
shortcomings frequently imposed on
them by cable monopolies. I have not
been to a town meeting or Champer of
Commerce breakfast back home 1n
Kansas in the last 2 years that I can
recall where I did not hear ar least one
complaint about these monopoiies.

So the urge to do something abo:it it
is understandable. But that somethirg
should not be a measure that wiil cut
off the development of the progrom-
ming and information that consumcurs
really want, should not be a rereguia-
tory scheme which will entrench and
perpetuate the existing cabie mai.apo-
lies, and above all should not b= some-
thing that in the end will leave con-
sumers ultimately paying more for
less, still captive to a regulated monog-
oly provider.

In my view, that is what S.12 would
do—impose a ‘“‘cure’ that w:ll only
compound and perpetuate tne disease.

The Packwood substitute repreosents
another approach. It provides consum-
ers protection on basic cable service
rates, but also seeks to prom»ote the
only real antidote to monopoly s-hav-
for: competition. It dereguiates broad-
casting; it allows local tefepuone cum-
panies in a greater number nf{ our
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rural communities to provide compet-
Ing cable service, glving those consum-
ers a chance at choice; and it permits
fed-up cities to establish their own
cable systems to compete with monop-
oly providers, as several cities in
Kansas want to do.

It also prohibits a city from exclud-
ing would-be competitors by mandat-
ing the sallowance of second fran-
chises—thus frustrating the sweet-
heart monopoly deals that have some-
times developed, to the detriment of
subscribers.

Finally, the substitute is a bill we
can get. The President has said he
can’'t sign S.12. He has said he will sign
the Packwood substitute. While there
is no guarantee of what will come out
of the other body, this Senator would
prefer to pass legislation that will ad-
dress the problems—the real prob-
lems—as soon as possible, that we can
get the President to sign Into law,
then spend the year posturing while
consumers pay. I urge my colleagues
to vote for the Packwood substitute.

Mr. CHAFEE. Mr. President, I would
like to share with my colleagues some
of my thoughts on the issue before the
Senate: cable television, and in s
larger sense, the topic of modern com-
munications. I find this to be a fasci-
nating matter, and, if we play our
cards right, one that portends great
things ahead for both American tech-
nology and American consumers.

First let me say that I do not belleve,
a3 some have said during this debate.
that the 1984 Cable Act that deregu-
lated the cable industry—then in its
infancy—was a disaster. Indeed. I
think just the opposite. Yes, there are
some problems now, problems that re-
quire swift action on the part of Con-
gress. But deregulation helped give
wings to an industry that, once on its
feet, has provided phenomenal bene-
fits to American consumers and Amer-
ican businesses. And on the way, it has
revolutionized how Americans view
the role of video communications in
their lives.

The rate of change is staggering.
Stop and think for a moment: back in
1980, did anyone know what “cable”
was? The term “cable TV” was most
often met with blank expressions. It
frequently was not recognized. It was
not a household word. Instead, the
networks were the No. 1 source of
home video entertainment, and the big
three were riding high.

Over the past 10 years, homeowners’
access to cable has jumped from 45
percent to over 90 percent. The
number of cable televigion subscribers
has exploded from about 18 million to
54 million, a figure that transiates
roughly to 6 out of every 10 homes.
Today, people don’'t just want their
MTV—they want their CNN, and their
ESPN, and their American Movie Clas-
sics, and their Univision, and dozens
more.

I truly cannot think of one other in-
dustry that in such a short time has
turned topsy-turvy our understanding
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of television—in short, has changed
the face of video communications.
With our benign acquiescence, it has
changed how and where we as a
Nation obtain our information and en-
tertainment.

And as I have said. this dramatic
technological revolution is just getting
started. The technologies of the near
future that I have glimpsed in reports
and heard about In the media seem to
me to come straight out of a science
fiction movie. I don't think we quite
comprehend what the next decade
holds for us in terms of advanced com-
munications. Fiber optics, video
phones, telecommuting: I daresay
someone 10 or 15 years hence will read
my words and wonder at my ignorance
of such terms! We really are poised at
the edge of a very exciting time in
communications.

And cable has contributed. The
growth and expansion cable has expe-
rienced has been a good thing—a very
good thing, in fact. that has opened
new worlds for us. What {3 not as good
is the fact that the cable industry has
outgrown the rules of the game we set
up in 1984, at & time when cable was a
mere infant.

New rules for the cable game are a
good Idea. But here is where the
debate becomes difficult, and where
we need to be careful.

Cable service is a popular product,
and one that Americans have adopted
very happily. Yes, some changes in the
rules should be made, and they can be
crafted in such a way as to both pro-
tect consumers and enhance competi-
tion for the common good. But I am
leery of jumping back into the oft
times smothering embrace of full regu-
lation. It may sound good to say that
certain regulations will stop the
abuses that are out there. But those
selfsame regulations may also stop the
creativity, and the {nvestment in qual-
ity programming, and the advance-
ment of technology that is out there
as well. And they might cause the loss
of jobs in an industry that, unlike
many others at this time, has tens of
thousands of employees nationwide
and, {in many areas, is still hiring.

My point is this: Americans may get
angry—and rightly so—at their cable
companies for rate hikes, or poor cus-
tomer service, or technical problems.
But our constituents just want us to
fix {t—not kil it.

So I say to my colleagues that we
must pick and choose carefully, wind-
ing our way delicately thraugh the
maze of regulation. Let us use a scal-
pel, not a hammer. Let us feel our way
carefully, and do it right.

When we in Congress approved the
1984 Cable Communications Act,
many of us envisioned the ensuing ex-
pansion {n cable offerings. We also en-
visioned, however, a healthy competi-
tive market in which cable systems
competed not just with broadcasters,
but with each other and video pro-
grammers to bring the best service to
consumers.
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That has not happened. Inst.
across the Nation and in my State
tind that it is rare to find more t
one cable operator or video progr
ming distributor serving a partic:
area. In the situation where local s
ice consists of one provider aic
abuses can and do occur.

Let me say that in general. my hc
State of Rhode Island has not exp
enced the horror stories that have
curred {n other States. Since the ¢=
companies across my State are deer.
to regulation. Regardless, howeve:
understand from the Rhode Isl:
Public Utilities Commission that ¢
generally conduct themselves well: ¢
that today, the most common cc¢
plaint is new homeowners inqu:r
about when they, too, can be hoo:
up to cable. Only one communit:
Foster, where the population den:
per mile is low—is not yet wired
cable, and that soon may be remec
as a result of negotiations now unc
way between the State and cable cf
ators.

So while nobody is perfect. it is :
understanding that on the ahole.
Rhode Island operators are not t
actors.

Industrywide, however, serious r:
abuses have occurred. as h:c
breaches in customer service pledg
And the cable industry structure -
developed {n a highly concentra:
manner that if altered. might bet
serve the public. To my view, the b-
thing we can do to get cable compan.
and operators to snapeup is to p:
mote competition—real competition.

Both the bills before the Senate—
12 and the substitute thereto—propc
to do just that. I will say frankly tr
neither bill is exactly what the doct
ordered. However, the Packwood su
stitute takes an approach that I t
lieve is more appropriate. and th
preferable to S. 12.

To my view, it would be a mistake
impose an abundance of regulatto:
all at once on the cable industry. As
said before., we need to feel our w:
carefully on this: Let's change ti
rules, but let us not go willy-nilly
the other side of the regulation penc
lum.

So my recommendation is to go si¢
by step. The new FICC definition of ¢
fective competitive was issued on.
last July. It not only increases tr
number of broadcast signals require
for effective competition, but it als
includes a provision about the pre.
ence of competing muitichannel deli’
ery services. By all accounts, this ne
definition will up the number of cab:
companiesssubject to regulation.

I am concerned that only 6 month
after the PCC redefinition, we are er
acting legislation before we reall
know what the impact of the new FCt
regulation will be.

Let us proceed cautiously evaluatir
later the effect of what we have done
For that reason. I intend to suppor
the Packwood-Stevens-Kerry subst.
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an approach that seems to me to
ore balanced. There are elements
S. 12 that make sense, and perhaps
the final answer lies somewhere be-
(ween the two proposa.ls._ For now.
nowever. I will be voting in favor of
the substitute. If that substitute fails.
[ will vote for S.'IZ. _

we all recognize that this bill has a
xays 1o go—the House must act, and
then both Houses must approve a rec-
onciled version of a bill. I look forward
to seeing Jjust how the House ap-

roaches this issue, and what the final
jegisiative product will be. I hope it
will be a bill that not only ensures con-
sumer protection and enhances compe-
tition. but one that also will not curb
the creative innovation that has been
<o wonderful for the American
public—the goal that we all share.

Mr. GRASSLEY. Mr. President, I
would also like to share a couple of
concerns that I have with the pro-
posed substitute. This more moderate
approach to the cable industry prob-
lems is appealing.

1 am ccncerned, however, about the
provision which eliminates the 12-12-
12 broadcast ownership rule. Since
there have been no hearings on this,
we really do not know what the impli-
cations are.

Second. one of the biggest problems
my constituents have had over the
years, particularly those in rural areas
and from small towns, is that the cable
industry has shown a lack of interest
in serving these areas. And although
they did not want to serve them, they
also did not want to help satellite in-
terests and other third parties to deliv-
er cable programming.

We did see, however, cooperation
during the past 3 years from the cable
industry in beginning to offer some
programming to these third parties so
that they can serve these rural areas.

Unfortunately, the cable industry
has continued to discriminate. They
have discriminated still in terms of
some programming, but also {n terms
of prices. There seems to be no legiti-
mate reason to be charging these
third-party providers as much as five
times as much as they charge cable
companies for the same programming.

Unfortunately, the substitute falls to
t;.gdress this serious problem as does S.

Mr. ADAMS. Mr. President, the
other day I stated the reasons why I
strongly support the Cable Television
Consumer Protection Act. The cable
TV industry has become an extremely
powerful monopoly, it is out of control
and many local cable companies have
been rate gouging consumers and of-
fering poor customer services.

One of the reasons I oppose the sub-
stitute amendment {s because it only
regulates basic rates, & small portion
of the cable market. As chairman of
the Appropriations Subcommittee on
the District of Columbia, I am out-
raged by the expanded service rate in-
Creases in Washington, DC. For exam-
ple, the District Cablevision maximum

tute.

of
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value package was $36.40 per month in
March, 1990, $40.40 per month in Feb-
ruary 1991, and $44.44 today. When
does it stop? Gouging exists at ail
cable rate tiers and only S. 12 allows
the FCC to regulate rate increases at
all tiers.

I am also concerned about the lack
of a program-access provision in the
substitute amendment.

For both these reasens the substi-
tute bill Is inadequate. [ again strorgly
urge the passage of S. 12.

I ask unanimous consent to insert in
the RECORD copies of District Cablevi-
sion rates showing these increases.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

Residential rates and charges effective 3/
T/90:

Genernsl Viewing Package—GVP, 81895 »
Mo.; 1st Set Top Converter, 1.00 a Mo.: 1st
Remote Control, $2.00 & Mo.; Senjor Citizen
Discount.! $1.25 a Mo. & 1 Free Remote
Control. Remote Control/Additional Selec-
tor $4.00 a Mo. per unit.

Premium Services: HBO. $19.50 a Mo.;
Showtime, $10.00 a Mo.; Disney. $7.95 a Mo.;
Cinemax. $10.00 a Mo.; The Movie Channel,
$10.00 a Mo.

Standard Value Package—SVP: GVP,
HBO and Showtime. $32.95 a Mo.

Maximum Value Package—MVP, GVP,
HBO, Showtime, Disney., and Disney Maga-
zine, $36.40 a Mo.

Service Installation: Regular Installation
Charge. $30.00; Reconnection of Service,
$25.00; Additional! Outlet Installation,
$20.00 Each; (For 2 additional outlets, time
and materials for 3 or more additional out-
lets) Senior Citizen Installation.' $5.00 (1st
Set); $10.00 (2nd Set); Additional Cabletime
Guides, $1.50 Each a Mo.. VCR Hookup
After Initial Install, $15.00; Change of Serv-
ice Fee, $15.00; Trip (Charged for Customer,
$15.00; Caused Damage: Collection of Past;
Due Balances: Repair Calls; Unrelated to
Normal Service; Use, Wear and Tear or
System; Service Interruption).

' Senior Discounts apply only to citizens 60 years
of age and oider.

Residential rates and Charges effective 2/
1/91:

Service and monthly cost: Basic Cable
Service—BCS, $19.95; °*Senior Citizen Dis-
count' 1.50 + Remote; Expanded Basic
Tier-EBT, 1.00.

Premium Services; HBO, $11.00; Show-
time, $10.50; Disney. $8.45; Cinemax, $10.50;
The movie channel, $10.50; Cable Guide $50;
Additional cable guide(s) $1.50; General
viewing package—GVP BCS & EBT. $20.98.

Standard value package—SVP
(315.00+GVP), $36.95. HBO & S8howlime
(save $8.50); Maximum value package; MVP
($19.45+GVP) $40.40: HBO & Showiime &
Disney & Disney Magazine (save $10.50).

Equipment fees: Initial converter. $1.00;
initial remote control, $2.00; remote con-
trol/additional converter, $4.00;

Service fees on time charges, standard in-
stallation (up to 3 sets), $60.00: reconnection
of service, $60.00; VCR hook-up after the
fnitial installation, $25.00; change of service
fee, $25.00; standard value package (SVP);
late fee $5.00 returned check charge $25.00;
trip charge $25.00. (charge for customer
caused damage, charge for collection of past
due balances, repair charges unrelated to
normal service, use, wear and tear, or
systemn interruption).

Mr. SEYMOUR. Mr. President, as
we near the end of consideration of 8.

' Senjor citizen discounts apply to citizens 80
years of age ot oider.

S THT
12, the Cable Television Corsumer
Protection Act, I rise today to put into
perspective a year's work of debate.
discussion, and deliberation on what 5
certainly a very contentious and com-
plex piece of legislation.

In 1980, California's television mar.
ketplace virtually consisted of that
which was provided over-the-air: The
three networks, public televsion. and
many independent stations. Cable TV
was mainly designed to bring over-the-
air to regions with poor reception.
There was maybe one or two cable
movie channels, but they were not tai-
lored to the everyday consumer. Cable
was heavily regulated and was faced
with tough and expensive franchize
standards.

But 1980 was the year Californ:a’s
cable deregulation !aw took #ffect. In
1932, the California Public Bronadcas:-
ing Commission, in what was certa.niy
a sign of things to come across the
Nation, found that deregulation aided
the availability of growth and inv~s-.
ment in the cable industry. By 19324, %)
percent of California’'s subscribr:
were served by systems of 20 or mars
channels. compared with a natoral
average of 78 percent.

In short, deregulation allowed Ca.:
fornia’s cable operators to Impro.«
their systems and provide additionaj
programming. It was a model that -
spired a nation to foilow suit in 1934.

With national deregulation. in-.~st-
ment in technology upgrades. arn:
channe! expansion skyrocketed. in r=-
sponse, the producers of programm:i<
filled the void of new, empty channe:s
with entertaining and innovaiive
shows. And for every new technoiou:-
cal achievernent, programming sour:e.
or cable service that is launched :n
California. scores of new jobs can:-
with it.

Cable TV has enjoyed big success .n
California and across the Nation.
Some have argued that this success
has brought the worst kinds of excess:
Excessively high rates, excessively
poor customer service, and excessively
unfair treatment of local broadcasters.

A fair reading of the Cobb salad of
statistics on cable rates demonstrates
that, overall, cable TV is & sound en-
tertainment value. Of course, we can't
ignore a GAO report, which found
that cable rates have risen faster than
the inflation rate since dergulation
took effect in 1986. However. keep in
mind that prior to 1986, cable rates
were kept artificially low and lagged
behind the inflation rate. Deregula-
tion allowed for normal market adjust-
ment and growth that was stalled by
burdensome regulation.

Interestingly;“if we compare cable
rate increases with other comparable
forms of entertainment in certain re-
gions of California, we find that cable
is a good entertainment value. For ex-
ample, in San Francisco, the monthly
basic cable rate per channel increased
by 7.5 percent from 1986 to 1991. Com-
pare that to the price of a ticket to the



S748

movies, which rose by more than 27
percent during the same period; or a
ticket to a San Prancisco Glants game,
which increased by more than 42.8
percent; or a ticket to a San Francisco
49'ers game. which rose by more than
105 percent.

In San Diego. the monthly basic
cable rate increased by more than 27
percent from 1986 to 1991. But the fol-
lowing alternatives had higher price
increases: a movie threater ticket (29.7
percent), a San Diego Padres ticket in
the bleachers (42.9 percent), and adult
admission to Sea World (64.5 percent).

Now I'm ot saying that the cable
industry has a halo over its head.
Given the tremendous growth and
consolidation seen in this industry,
there are probably a good number of
operators who have engaged in arbi-
trary rate regulation.

My point, Mr. President, is that I am
concerned that in response to exces-
sive behavior within some elements of
the industry, Congress is going to
engage in some excessive regulatory
behavior of its own. And if that occurs,
all will lose: The industry will lose in
terms of a future investment and job
growth in the video communications
and production industry; small cable
companies will find it harder to oper-
ate under excessive regulations, which
will force future consolidation by
bigger operators who have the capital
to enable them to roll with the regula-
tory punches; and consumers will lose
from a stagnant communications in-
dustry.

That's not to say reform in this in-
dustry is unnecessary. 1 believe it is.
What Congress must enact is responsi-
ble reform. The real questions we
must ask are: How best can Congress
reregulate the cable industry without
putting an end to the investment in
capital and technology that the cable
industry is committed to? How best
can Congress ' encourage competition
in the multichannel video marketplace
a3 & more healthy altermative to rate
regulation? How best can Congress
prevent arbitrary price discrimination
in the sale of programming to cable or
its other competitors? How best can
Congress protect local broadcast affili-
ates and other independent stations
who combined still provide the most
widely viewed programming in the tel-
evision industry?

These are the fundamental ques-
tions that we must answer if we are to
respond effectively to the problem at
hand—which all of us agree is rates
and service—without undermining the
future benefits of growth {n the indus-
try.

We in the Senate are faced with two
options: 8. 12 or an alternative offered
by my colleagues from Oregon and
Alaska. S8ome believe 8. 12 s the only
option, labeling the alternative a
sham—ea baseless attempt to prevent
any cable reform bill from passing this
year. :

What truly is a sham (s the attempt
by some who would rather misrepre-

CONGRESSIONAL RECORD — SENATE

sent & piece of legislation rather than
debate it on its merits. That's what's
occurred here this past week.

How can the alternative be a sham
when it adopts the exact same must-
carry and retransmission consent rules
found in S. 12—even though there are
proponents and opponents of S. 12
who agree that the jury still is out on
retransmission consent.

How can the alternative be a sham
when it calls for the same leve! of cus-
tomer service standards as S. 12?

How can the alternative be a sham
when, like 8. 12, it calls for the FCC to
set regulations for the installation and
regulation of cable equipment?

How can the alternative be a sham
when the FFCC is set to require rules
on the disposition of equipment, also
the same as S. 12?

How can the alternative be a sham
when S. 12's sponsors took two provi-
sions from the alternative that are de-
signed to encourage competition and
included them as part of S. 12? I must
admit it's nice to know that what was
once deemed nothing can 1 minutes
later be something.

How can the alternative be a sham
when it doesn't force consumers to
buy tlers above the basic service just
to get some of the programming of-
fered in that tier?

How can the alternative be a sham
when it offers a definition of effective
competition that will allow most fran-
chise authorities in California to regu-
late basic cable rates?

How can the alternative be a sham
when it provides the franchise au-
thorities more power and more flexi-
bility in the renewal process?

Now, Mr. President, I know this
issue at times can be very complicated.
Indeed, several of my concerns with 8.
12 are based on technical legal ques-
tions. Yet, this alternative is not the
victim of complexity, but of intention-
al distortions and misrepresentations.
Equally, those who support the alter-
native for sound policy reasons are ac-
cused of ulterior motives. Indeed.
there are 80 many spins being placed
on 8. 12 and the alternative that one
can't help but feel dizy.

It’s time to cut through the spin and
get to the heart of the matter.

There are essentially two major dif-
ferences between 8. 12 and the alter-
native. The first {s the degree of regu-
latory control 8. 12 regulates a basic
tier and the next tier level of enter-
tainment channels. The alternative
only regulates the basic tier, but en-
courages a cable operator from forcing
a subscriber to buy up to a new tier to
get the channels he or she wants.

In other words, Mr. Prezident. 8. 12's
rate regulations are an excessive re-
sponse to excessive cable rates. By
coutrast, the alternative ensures a reg-
ulated basic tier, and promotes a la
carte selection of additional channels,
where the popularity of the channels
offered will dictate the price subscrib-
ers will pay.
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Second, S. 12 contains provisions de-
signed to ensure access to cable pro,
gramming by its competitors. while
the alternative does not include thaose
provisions. I certainly understand the
arguments advanced by cable's com.
petitors that programming is the key
to effective competition. However, [
must admit that the scope of S. 12's
program access turns the legal basis of
exclusive program arrangements on its
head.

Exclusivity and competitive advan-
tage—not effective competition—are at
the heart of virtually every entertain-
ment medium. After all, the networks
make exclusive deals with broadcast-
ers to ensure that there is only one af-
filiate market. CBS, for example. has
an exclusive arrangement to broadcast
the NCAA Final Four. That's cailed a
competitive advantage. I doubt that
CBS would ever dream of making this
major sports event available to other
networks.

Similarly, the Syndex rules—whicn
protect a local broadcaster’s v :f:s to
air programming in its rmairaet—is
rooted in the concept of exclusivity.

More important, the right of an
owner of intellectual property 10 make
exclusive arrangements is designed to
promote program diversity that en-
hances, not impedes, competition. Cer-
tainly. we have heard much here that
this Federal policy has had the oppo-
site results in cable television, especial-
ly when it involves a vertically inte-
grated cable operator. If that's the
case, what {8 needed is not program
access provisions, but challenges under
the Federal antitrust laws.

The alternative opts for the current
Federal policy of exclusivity, but calls
on the PCC to examine the impact of
vertical consolidation on competition
in the video marketplace. This is pref-
erable to the sweeping provisions in S.
12, which dramatically alters an indi-
vidual's rights to make exclusive ar-
rangements with an operator.

Given the current major differences.
as well as other procompetition provi-
gsions that S. 12 adopted at the llth
hour, I concluded that the alternative
offered by my good friends from
Oregon and Alaska is preferable to S.
12. It responds to the i1l effects of de-
regulation, and in a manner that
stresses competition and responsible.
less onerous regulation. Furthermore,
the substitute responds to the con-
cerns of local broadcasters by Includ-
ing must-carry.

Of course, it appears that a majority
of my colleagues will find that the al-
ternative is not the route to pursue.

However, I have not given up hope
that a responsible cable reform bill
can be achieved. Indeed, let me make
this clear: My support of the alterna-
tive does not mean I'm against cable
reform. A close and fair reading will
show that this altermative represented
an honest and reasonsable attempt to
outline areas where 8 12 can be im-
proved and I am hopeful that the
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ouse of Representatives will closely

nsider the merits of the alternative

well as other concerns during their

jperations.
de_;lhe sponsors of S. 12 state that
theirs is not a perfect bill. I agree. The
§pONSOTS of the alternative argued
that their bill has its share of prob-
lems. | agree also. but I supported pas-
age of the alternative because it—
more than S. 12—emphasized competi-
tion., rather than regulation, as a
means to keep rates down and improve
service.

[ do not want to stand in the way of

good-faith attempt to achieve a rea-
sonable bill. and there are elements to
S. 12 that provide an adequate starting
point to achieve this goal—local con-
trol of rate regulation, strong custom-
er service standards, and must-carry of
local broadcasters, just to name a few.

A responsible cable reform bill is
needed. It is attainable {f good faith
discussions are made. With that in
mind, I have decided to cast my vote In
gavor of S. 12, though 1 do so with
great reservation.

Once again, this {s not a perfect bill.
I believe it can be improved with less
onerous rate regulation and more in-
centives for other multichannel sys-
tems to compete.

Furthermore, as [ stated earlier
before this body, certain questions
pertaining to retransmission consent
and its impact on consumers and the
producers of programming deserve at-
tention and discussion. And I am
pleased that following my remarks,
the distinguished chairman of the
Copyrights Subcommittee stated that
he intends to work with the Copyright
Office and hold hearings to determine
what impact retransmission consent
has on the compulsory license.

I am pleased that several Senators—
proponents and opponents of S. 12—
reiterated my view that the jury is still
oLt on retransmission consent. Unfor-
tunately, some groups with a stake in
this bill misrepresented my remarks to
mean that I'm opposed to retransmis-
sion consent. That i3 not remotely
close. Let me repeat that the point of
my remarks yesterday were to under-
score my current concerns with a pro-
vision that requires much more inves-
tigation before I can make a firm com-
mitment in support or opposition.

So, Mr. President, though we com-
plete action today, our work on this
legislation is not done. And it won't be
until we work together to find a
common ground on this issue. Cable
reform has taken all of the 101st Con-
gress and more than half of the 102d
Congress. The American people de-
serve cable reform, but one that pro-
tects consumers from excessive rates
and poor service, preserves the rights
of local broadcasters to be carried by
cable operators, and the ability of
cable operators to continue their inno-
vative leadership in paving the way for
an ever-expanding video communica-
tions infrastructure,
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Mr. SPECTER. Mr. President, I
have considered the issue of cable reg-
ulation at great length over the past
several years and have met extensively
with representatives of consumer
groups. broadcast and cable groups.
After much consideration of this
matter, I believe that some compro-
mise regulation is in order.

I understand the interest in the
cable industry in not wanting to be
regulated at all, but I believe that con-
sumer protection is required for the
basic tier of programming.

On the current state of the record.
believe this is the best course because
there is considerable competition from
over-the-air free television and from
home videos and for that matter, even
from movie theaters. I do not, howev-
er. foreclose further regulation. If it
becomes necessary to regulate further,
we certainly can do that at a later
time.

I am very much concerned about the
health of over-the-air broadcasting
networks. The Packwood substitute
does give them consideration in that
they will have the right to negotiate
with the cable operators to carry them
on cable systems, and failing that, the
broadcaster can require that they be
carried under the must carry provi-
sion. There is some merit to the argu-
ment that the arrangements between
over-the-air broadcasters and cable
should be totally determined by the
market so that the cable system
should be carry or not as subject to ne-
gotiation and an agreement being
worked out with the television station.
Notwithstanding that consideration, I
support the must carry provision in
order to give the consumer access to
the local television stations on his
cable. The provision of the legislation
further gives the television station the
opportunity to negotiate for some
compensation to protect its property
interest if the market factors will sup-
port that.

I am very much influenced by the
general proposition that the less regu-
lation the better, the more market
control, the better. I am concerned in
particular about S. 12 putting exten-
sive power in the hands of city coun-
cils because giving regulatory power to
city councils ought to be the very last
step. If at some point it becomes nec-
essary to give city councils such regu-
latory authority, I would be willing to
consider that.

I further believe that there {s merit
to the argument that S. 12 would re-
strict innovative proposals by the tele-
communication industry. I am further
concerned by many reports from con-
stituents In Pennsylvania who advise
that jobs will be lost because of the re-
strictions on competition imposed by
the extensive regulatory process under
S. 12.

All factors considered, I believe that
the moderate approach is preferable
to provide some regulation as envis-
aged {n the Packwood substitute. If
that proves insufficient, we can revisit
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the issue at a later date and provide
whatever additional regulation s aar-
ranted.

The PRESIDING OFFICER.
time has expired.

Mr. INOUYE. Mr. Presiden:, [ asx
for the yeas and nays.

The PRESIDING OFFICER. Is
there a sufficient second? There :5 1
sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment, No. 1522, offered by the Senator
from Oregon (Mr. Packwoorl. On this
question, the yeas and nays have been

Al

ordered. and the clerk will call :ne
roll.
The legislative clerk called th= roil.
Mr. MACK (when his name *1is

called). Present.

Mr. SYMMS (after having vo'=d i
the affirmative). Mr. Presiden!. on
this vote I have a pair with the Sena.
tor from Missouri [Mr Bonp]. If he
were present and voting, he sou!d vote
"nay.” 1 have voted “yea.” Therefore
I withdraw my vote.

Mr. BREAUX (after having voted :n
the affirmative). Mr. President, [ have
a pair with the Senator from Michigan
[Mr. RIEGLE]. If he were present and
voting, he would vote "pay.” [ hawe
voted “yea.” I withdraw my vote.

Mr FORD. I announce that the S:n-
ator from Oklahoma [(Mr. BorgN). the
Senator from New Jersey [{Mr. Brao-
LEY], the Senator from Califormia (Mr
CRANSTON], the Senator from Iowa
{Mr. HARKiIN], the Senator from N--
braska {Mr. KERREY], and the Senartor
from Pennsylvania (Mr. WorrorDd] are
necessarily absent.

I also announce that the Senator
from Michigan {Mr. RIEGLE] is abscnt
because of family illness.

On this vote, the Senator from
Michigan (Mr. RIecLr] is paired w:ih
the Senator from Louisiana (Mr
Brraox].

If present and voting, the Senaior
from Michigan would vote "no” and
the Senator from Louisiana wou.d
vote ‘‘aye.”

I further announce that, if presen:
and voting, the Senator from Califor-
nia [Mr. CRANSTON] would vote “aye.”

Mr. SIMPSON. I announce that th=
Senator from Missouri (Mr. Boxp] s
necessarily absent.

The PRESIDING OFFICER «Mr.
RoBB). Are there any other Senators
{n the Chamber who desire to vote?

The result was announced—yeas 33.
nays 54, as follows:

(Rollcall Vote No. 13 Leg.]}

YEAS—3§
Brown Haulteld Reid
Bryan o« Helms Rudman
Burns v Jeftords Seymour
Chafee Johnston Sheiby
Cochran Kassebal Simpson
Cruig Ka.nen/ Smith
D’'Amato Kerry Specter
Dole Lott v Stevens v
Fowler Lugar Walloo
Garn Murkowski Warner
Gramm Nickles Wirth
Hatch Packwood v/



S 750

NAYS—54

Adams Durenberger McConnell
Akake ExonV/ Mewzenbaum
Baucus J Ford Mikulski
Bertsen Glenn Mitchetl
Biden Gore Moynihan
Bingaman Gorton/ Nunn
Bumpers Graham Pell J
Burdick Grassley Pressier
Byrd Heflin / Pryor
Coas Hom.na/ Robb v/ /
Cohen Inouye Rockefelier
Conrag / Kennedy Roth
Oanforth Koh! Sanford
Dascnie Lautenteryg Saroanes
DeConcin Leany Sasser
Dixon Levin Simon
Dodd Lieberm Thurmond
Domenict McCain Wellstone

ANSWERED "PRESENT"—1

Mack

PRESENT AND GIVING A LIVE PAIR. AS
PREVIOUSLY RECORDED-2

Breaux. for
Symms. for
NOT VOTING—8
Bond Cranston Riegle
Boren Harkin Wofford
" Bradley Kerrey
So the amendment (No. 1522) was

rejected.

Mr. HOLLINGS. Mr. President. I
move to reconsider the vote.

Mr. INOUYE. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. With-
out objection, the committee amend-
ment, as amended. is agreed to.

Mr. DURENBERGER. Mr. Presi-
dent, I rise to express my support for
S. 12 and to urge my colleagues to sup-
port this legislation.

Like many of my colleagues, this has
not been an easy decision for me to
make. I have never been a proponent
of widespread regulation. In fact, I
voted for the repeal of cable regula-
tion in 1984.

In analyzing the nature of the cable
television market, I have tried to de-
termine if there is not a viable solu-
tion to the problems in the industry
that could be addressed through
market forces. My determination iz
that there are sufficient impediments
to an effective marketplace to warrant
the adoption of 8. 12,

The truth is that cable operators
benefited from the boost which came
with deregulation back in 1986. This is
just as the Congress intended. Accessi-
bility to cable improved, programming
increased 50 percent., and market
share increased.

But, Mr. President, rates increased
well beyond the rates of inflation, the
providers of cable service consolidated
their operations through leveraged
buyouts and accessibility to program-
ming for competitors was greatly re-
duced. The long-term effects of de-
regulation appear to have stifled the
market, rather than make {t more dy-
namic.

In a free market, cable rates do not
increase more than 275 percent in $§
vears. as they did in St. Paul, MN. In
an open market, entry of competitors
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should not be blocked by reguiation
and vertical integration as it was for a
broadcaster in the Twin Citles. In a vi-
brant market. businesses do not ignore
consumer preferences with impunity.

In the city of Algona, in northern
Iowa. this is exactly what happened.
Without announcement or public com-
ment, the local cable system dropped
three Minnesota broadcast stations, in
spite of the preferences of their sub-
scribers and local government. It is
particularly fronic that this situation
was called to my attention by the
mayor and the council of that city.
who are the franchising authority for
the cable system. This is not a free
market.

Because of these circumstances. Mr.
President, I believe that business as
usual will not achieve the goals of fair
rates for consumers and a strong and
competitive market for cable operators
and programmers. Without S. 12, rates
will continue to go up while service de-
clines; the power of the largest cable
operators will continue to increase,
and the barriers to entry of competi-
tors will only grow higher and strong-
er.

When cable was in its infancy, it was
granted the authority to retransmit
local broadcasts without permission or
compernsation from the broadcasters.
That was as it should have been when
cable essentially provided an antenna
service for those who were not able to
receive broadcast signals by conven-
tional means. The situation has
changed. however.

After regulation ended. cable opera-
tors became active players in ail as-
pects of broadcasting. and are now
direct competitors with broadcasters.
They compete for advertising reve-
nues, present alternative program-
ming. and are a potent force in negoti-
ating for sports broadcasts.

Under the current system, a cable
operator is allowed to carry program-
ming that was purchased and pro-
duced at the expense of an over-the-
air broadcaster and which contributes
to the value of the cable service. While
there is a stream.of revenue for the
cable operator, there is equivalent
benefit for the broadcaster.

But, Mr. President. when cable owns
broadcast rights, this programming is
available only to cable subscribers,
with all of the benefit going to the
cable operator. This results in situa-
tions such as when the Minnesota
North Stars competed for the Stanley
Cup last year and pay per view was
the only television coverage available
in the Twin Cities. It is not a two-way
street in the television industry.

The retransmission consent portion
of 8. 12 will, in my judgment, ensure
that FCC licensed broadcasters, will
not be hampered by the obligation to
provide programming for their com-
petitors in the advertising market.
Under the 1934 Communications Act.
broadcasters are not allowed to pick
up other signals without consent. Re-
transmission consent would guarantee
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that cable operators should abide b«
the same rules.

Similarly. the must-carry regulaticn
will benefit both local broadcasters
and the communities which they serve
by assuring that local signals are avail
able through the local cable system
The combination of these two provi
sions will guarantee that broadcasters
can effectively fulfill the purpose for
which they were granted a license
Neither one of these provisions woulcd
necessarily require cable subscribers te
pay for local broadcast television. It
does assure. however, that broadcas:-
ers have a measure of control and cer
tainty in how their programming ic
used.

Although my inclination is ¢ lock at
regulation with a skepticai e¢ye. ths
provisions of S. 12 represenl a re.
strained approach. First. it prevents =
patchwork of wild regulation by di-
recting the FCC to establish a uniform
standard under which local authoritie.
can request to have regulatory author-
ity. Second, regulation is oni;, applica
ble to limited tiers of service and doc:
not cover premium channels or rela:
tionships with programmers. Thircd.
cable operators are afforded rights o:
appeal to the FCC. Finally. regulat.or.
{s automatically lifted when efiective
competition is reached.

Because of my inclinations agaunsi
regulation, throughout the consider-
ation of this bill I have been hopefu.
that a middie ground could be found
for all interested parties. I reservec
judgment on S. 12 until I had an op-
portunity to see what alternaiives may
become available to enhance compet:
tion in the marketplace.

To my dismay, the substitute pro-
posal watered down the effectiveness
of the regulation and hindered the po-
tential for vigorous competition. It left
consumers in the cold and reinforced
the roadblocks for potential competi
tion by striking the access to program-
ming provisions for emerging technol
ogies.

After long deliberation, Mr. Pres:
dent. I have determined that S. 12 it
the best way to ensure entry of nesx
competitors into the television market:
place, to enhance development of
emerging technologies, and to assure
that cable rate increases are linked tc
a discernible improvement in service
programming, and technology.

@ Mr. BOND. Mr. President. I support
the cable reregulation legislation. S
12, offered by my senior colleague
from Missouri, Senator DANrorTH. !
believe we should have this legisiatior
to protect wcable television consumer:
from the excessive price increases anc
poor service experienced by some con
sumers. Where monopolies exist in the
provision of public services, the Gov
ernment must regulate to protect con
sumers. Reregulation of basic cable
rates, however, seems to me to be the
less desirable sohution to the problemr
except as a temporary bridge unt:
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competitive forces can be breught into
pla¥.

1 urge that we explore curing the
problems of high cable rates and poor
quality of service in thie future by en-
couraging more competition in the in-
dustry. including he eventual entry of
relephone service providers il the
CompCL;:.‘On. )

I hope. Mr. Prasident, that we will
rave an sprortunity this year to
debate the merits of expanding compe-
(ition in this industry as a means of re-
storing reasonable ratles, providing
nigh-auaiity service. and delivering a
diversity of programuming and serv-
ices—including both educational and
mudiczi- that ought to ke available to
ail our ¢itizens at the earliest possible
gate.@

Mr. <DRL. Mr. President, dezpite
the enormicus benefits cable teievision
has brouvht to societv, it has been the
enormous increase {n the rates con-
sumers pay fcr those benefits that has
yeen driving this debate. Those rate
increases are neither necessary nor
justified; they are a function of the
fact that cable has become an unregu-
lated monopoly. I plan to vote in favor
of this legislation because I believe
regularion can give cable customers
the relief they deserve while giving
the cable industry the profits they
need to continue to thrive.

Many of my constituents have expe-
rienced the frustration of a consistent
rise in the price they must pay for
cable. They are frustrated because
they have nowhere to turn. Some
would say that they can simply choose
to no longer receive cable. But cable
television has moved beyond the realm
of being just a luxury item. Many
people, especially in rural areas, con-
sider it a crucial information link to
the world, and the thought that some-
one can simply continue to raise the
price they charge for this service
strikes them—and me—as improper.

This legislation has been reasonably
crafted. and gll those affected have
had ample opportunity to let their
views be known. I have studied it care-
fully, and I realize it will not make ev-
eryone happv. While it is & complex
measure, I believe it will simply bene-
fit Americen consumers: This bill will
encourage the creation of competition
for the local cable company; and, more
imporntantly, where competition re-
mains absent, it will protect cable con-
sumers from unwarranted rate in-
creases.

Mr. President, Congress helped the
cable industry get off the ground.
Cabie has greatly enhanced the avail-
adbility of information and viewing op-
tions for Americans. Services like C-
SPAN have made a tremendous contri-
bution to the ability of Americans to
be informed and take part in govern-
ment. Cable has been good for Amer-
ica, but skyrocketing cable rates can
no longer be allowed to go unchecked.
The sad fact is that congressional
action is once again necessary.
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I do. however, have some concerns
about the legislation. There has been
a lot of publicity—and a lot of confu-
sion—regariing the retransmission
consent provisions in this . I do
think there i3 good reason (o g:ve
brnadcast stations some control over
thie reuse of their signal. However, I
;ant troubled thai the cost of this pro-
vision may be passed through to the
consumer in the form of higher rates,
thus minimizing the rate reiief that is
one of the most appealing aspects of
the bill. This does not have to happen
and I nepe it will not happen. More-
cver, I am not sure that retransmis-
sion consent can comfortably coexist
with the compulsory license: At the
very least, I think this bill would have
berefited from having the Judiciary
Committee corsider this question be-
forehand.

Finally, I am not entirely comforta-
ble with the provisions governing the
access to programming. But I do think
they will have a positive impact in two
ways: New sources of programming
will develop and thrive free of undue
influence from cable conglomerates;
and new alternative technologies deliv-
ering muitichannel video services will
become widely available. This would
help create an even more dynamic
communications environment.

Mr. President, despite these reserva-
tions, I will vote in favor of this cable
bill. T believe the people have been
heard, and 1 believe the people will
benefit. I think we can all look for-
ward to the new age of communica-
tions policy this bill will help initiate.

Mr. GRASSLEY. Mr. President, no
one in this body could be fairly criti-
cized for admitting to serious con-
cerns, reservations, and apprehensions
about the passage of S. 12, which im-
poses serious regulations upon our Na-
tion’'s cable companies and program-
mers. That holds true particularly for
those 60 or so of us who were serving
in the Scnate back in 1983 when we
approved the Cable Telecommunica-
tions Act of 1983 by a vote of 87 to 9.

We passed that legisfation with the
hopes of fostering the development of
cable television so that it could be
made available and enjoyed by most
Americans. I have heard no one deny
that this legislation, what became the
1984 Cable Communications Policy
Act, has had a large part in the suc-
cess and popularity of cable television.
Almost 80 percent of American homes
have access to cable television if it is
wanted, and indeed 50 percent of these
do subscribe to cable programming.
Programming options have grown by
50 percent.

But cable subscriber rates have gone
up as well, and In some areas, they
have gone up dramatically. Service has
declined in some areas as well.

So while over 50 million Americans
enjoy cable and all the various news
and entertainment this service entails,
many are upset with the rising rates
and inadequate service.
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Indeed, thousands of my cons'itu-
ents are upset as well. In fact. during
the last 4 days aione, [ have received
over 5000 ietters expressing suppor
for S. 12 because they ire mad zuo.i
rate increases.

This is a tremendous r2sponsi: 19 .4
television broadcast appe.. which in-
cludes an 809 number 1o cali i you 7+
upsct about rates going up.

I take very seriousiy communica-
tions from my ~onstituenis. Ana i real-
ize that such a letter writiiid camgalsti
could not l.ave succeedsd had anger
from cabie subscribers niot teen buiid-
ing over a long period of ture.

There is no quesiion tniat much o1
the supaort for S. 12 can be traced ai-
rectly to & number of stun's puile? by
cable interests, such as tnc negat: e
option 2itling attempted a3 ycar.

S0 I have received 5000 2rt=r, 1 4
days. On the other hanrd. [ have no:
heard from the remaiming 500000
Iowa cable subscribers, and aithouch !
do not realistically exper: to hezr
from them. [ have to wonacr how o7y
feel about their cable television.

Do these 500.000 Iowans foel linn
they are being ‘ielplessiy i:pped ¢:iT
On the other hand. do tniey feei they
are getting a reasonable service ar
product for their money. and it tiv -
thought otherwise, they wouaid dinp
their cable subscription?

This reminds me of the definitior of
“fair market value” used by ihe IRZ.
In short. its definition oI fair marke:
value is the price at which property
would be exchanged betwcen 2 wiling
buyer and a willing seiier zhen rei-
ther party is compelled to buy or o
sell.

Some might argue, thersfore (i1t
since no one i8 compelled to puy casie
then a fair rate 18 wha:tever a vob-
sumer is willing to pay.

Maybe my age is startirz o zhe ™.
but I grew® up in rural America, 2nd I
know it was not too long ago thot
people did not have electricity, tele-
phones, let alone cable t2levision.

Apparently, we have somehow ccme
to the point where cable lelevision s
viewed as a basic necessity ard of such
national interest that we need to
toughen regulation because it is deliv-
ered through local franchised systems.

Monopoly market power is a Seric.s
matter in any arena of our econcmy.
and so we are engaged in much discus-
sion about terms such as monopoly
and competition.

What do these terms really mean for
purposes of our debate of S. 12?

The more narrowly we define tae
market and product, the easier it is for
us to declare that moropcly market
power exists for lack of competition.

For instance, the committee report
offers as evidence the moncpoly status
of cable systems by citing tne adinus-
sion of cable officials thac since a
cable company has a city franchise. a
customer has no choice regarding the
provider of cable service.
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So you have a local monopoly be-
cause you have only one provider of
cable service, just as you have a local
monopoly because you have only one
provider of electricity.

But what is cable service? Is it not
simply entertainment, information,
and news?

It is extremely difficult to obtain
electricity from sources other than
your local electric company, but in
most cases. it is quite easy to find
sources other than your local cable
service for entertainment. informa-
tion, and news.

Most of us have available newspa-
pers, radio. television broadcasts, mag-
azines, theater, movie houses, video-
tapes, records, telephones, computer
user bulletins, et cetera for our sources
of entertainment, information. and
news.

Cable service is only one source out
of many, and no one is compelled—the
term used for fair market value—to
buy it.

So {f you recognize the real world
market arena for entertainment, {nfor-
mation, and news, you have to admit
there exists real competition, vigorous
competition for our limited consumer
dollars.

I see no reason to belabor this point,
because most choose a far narrower
view of competition. First, the FCC de-
clares competition exists if cable sub-
scribers can access three over-the-afr
broadcast signals. Then that standard
was tightened last year to require at
least six wunduplicated over-the-air
broadcast signals or a competing mul-
tichannel video provider.

But for the proponents of S. 12, this
standard is still too loose, and there-
fore they want an even tighter defini-
tion of competition.

The committee admits on one hand
that “‘the telecommunications market-
place is global,” yet on the other hand
declares no competition exists unless
another multichannel provider is serv-
ing the same local franchised area as
the cable system.

So which is {t, a global monopoly or
local monopoly?

I am being only half facetious when
I point out to my colleagues that com-
petition {s alive and well in the enter-
tainment, information, and news in-
dustry. If it is not self-evident in the
marketplace, it certainly is obvious in
the Halls of Congress.

You cannot even whisper about a
communications issue without every-
one coming out of the woodwork to
get their oar in the water. Broadcast-
ers want retransmission provisions
which cause the motion picture indus-
try to raise its concerns. Telephone
companies want to provide cable,
which obviously the cable industry is
not keen on, and telephone companies
want to provide information services
which causes heartburn for the news-
paper industry.

The competition for the attention of
Congress is nothing less than fierce.
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And frankly, S. 12 does raise addi-
tional unanswered questions. I am a
member of the Judiciary Subcommit-
tee on Patents, Copyrights. and Trade-
marks, and I assure my colleagues that
the retransmission section of this bill
raises questions about the impact on
the Copyright Act’'s compulsory li-
cense provision. And as our subcom-
mittee chairman, Senator DrCoNCINI,
stated earlier, the Copyright Office is
conducting a study of this {mpact, and
we will likely be conducting hearings
to explore this question once the study
is completed.

I have received a lot of enthusiastic
support from Iowa's telephone compa-
ny officials for legislation that would
allow them to compete with cable com-
panies, and so this, too. is an area that
Congress should address this year.

Mr. President, I echo the sentiment
expressed by many of my colleagues
that competition is far preferable than
government regulation. But I also real-
ize that there are times when regula-
tion is needed temporarily to correct
problems or to foster competition.

I am deeply concerned about the
fact that rural telecommunication co-
operatives are being charged nearly 5
times the price charged to a cable op-
erator from the same programming. If
it were not for the efforts by some of
our rural cooperatives, many rural
Americans would never have been
served. The cable industry ignored
rural areas for years.

I am deeply concerned about the
reasonable availability of program-
ming to third-party providers.

I am deeply concerned about those
Americans who cannot afford. nor per-
haps have available, the various alter-
natives and cholces for news. informa-
tion. and entertainment I described
earlier.

And, in fact, I think rates in many
areas of the country have gone too
high. It may be wishful thinking, but I
guess I just wish consumers would
have exercised their market power, in-
stead of Congress. After all, the local
cable company that has invested mil-
lions of dollars ‘in plant, equipment,
and cable within a local franchise, is to
a large degree a captive supplier.

One of my constituents called asking
for support of S. 12. She was a work-
ing woman and member of a local
union. She said that she was so mad at
rate increases that many of them were
thinking of organizing a boycott of
several months of the cable system.

That, Mr. President, was an excel-
lent idea, and I believe had they done
80, the cable company would have
been quick to meet the demands of
their customers.

Mr. President, another big reason I
have reservations about S. 12 is that
most of my experience with the many
cable company representatives in my
State of Iowa has been very positive.

When I think of cable company offi-
cials, I think of the small family oper-
ation that set up years ago in &

Iowa town. small businesses which
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brought clear reception and new pro
grams for the first time to remot
areas of our State.

When I think of cable companies.
don’t picture in my mind the bully
multimillionaires that have been por
trayed in major newspapers recently.

I have to wonder if this legislation i
not overly broad to unfairly stra;
these conscientious, community
minded business people.

And again, I have to wonder wha
those other 500,000 Iowa cable sut
scribers think about the prospect
that program quality and advance
could be stifled if S. 12 becomes law
Frankly, what we ought to be dcin
here is leaving this question up t
cable subscribers, if not throngh th
marketplace, then by making the i
plementation of S. 12 contingent upo
the approval of a nationwide subszcrit
er referendum.

Mr. President, although I believe ¢
12 may go too far, I am reiuctant!
voting In favor of it. During the lac
year, the incidents of abuses hat
grown, and need to be addressed.

If enacted, however, it is incumber
upon Congress to diligently oversee it
impact and be quick to make necessar
adjustments so that all the gains th:
have been made in fostering this grov
ing source of news, information. ar
entertainment are not lost.

Mr. WALLOP. Mr. President. I ri:
in opposition to S. 12, the cable rere
ulation bill reparted by the Sena:
Commerce Comrittee on May 14 «
last year. My reason for doing so
simple: the bill is bad public policy ar
would harm, rather than help. co
sumers and the television viewir
public, particularly those in rur
States like Wyoming.

I applaud the efforts of those w!
have labored long and hard to addre
what they perceive to be problems
the cable television industry. Howeve
what started in 1989 as an effort to a
dress anecdotal evidence of bad servi
and excessive rates in certain are
has become a burdensome and over
broad regulatory bill. S. 12 punish
many for the misdeeds of the few ar
lays to waste an industry which h
revolutionized American television a:
helped offset our enormous trade de
cit.

But there are other more obvio
and equally mportant reasons for ¢
posing S. 12. In the name of compe
tion we are promoting special interes
over consumer interests.

The alternative presented by Ser
tors Pacxwoop, StEvENs, KERRY, a1
others is~a reasonable compromi
This is not a dilatory attempt to der:
cable legislation. Granted. the alterr
tive goes further than [ had hop¢
but I do support it.

Absent competition—that is ¢t
presence of & multichannel video p
vider—the alternative regulates rat
of basic service and establishes c
tomer service, home wiring, technic
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standards and fair but meaningful re-
franchising procedures.

My hat goes off to Senators Pack-
woop and StTevenNs and the other co-
sponsors for having the foresight and
the tenacity to bring their substitute
to the floor.

Obviously. some of us would have
preferred to see cable reregulation leg-
islation go away. But we knew that
wouid not happen; it is not in the
cards. Public sentiment demanded
that we respond to certain problems in
the cable industry brought on by the
lack of competition in the video mar-
ketplace. Too many complaints about
poor service, excessive rate increases
and yes, admittedly, a few bad actors
in the cable industry, convinced us
that it was not realistic to believe we
could stem the tide of reregulation.

But in simply regulating the rates of
basic cable service—defined as local
television broadcast signals; public,
educational, or governmental access
facilities or C-SPAN I and II—it is my
judgment that the alternative will do
less to hinder the tremendous strides
we have made in the world of infotain-
ment than its stringent counterpart, 8.
12.

For example, under the alternative,
cities may regulate basic rates in 98
percent of the country’s cable systems,
as well as rental fees, remote control
and installation costs.

The alternative does not override ex-
isting franchise agreements or con-
tracts to allow open-ended retiering,
the source of numerous consumer
complaints.

In Monday's Wall Street Journal,
Tele-Communications, Inc. was criti-
cized for their ability to buy a large
number of cable systems around the
country. The company’'s critics say
TCI's vertical integration is one of the
best arguments for greater regulation
of the industry. Mr. President, some
might call TCI's growth a poignant ex-
ample of free enterprise. In the enter-
tainment i{ndustry it might be per-
ceived as competition. But some of us
here In this body believe that the free
market system’s shortcomings are
;nore easily addressed by Government
iat.

To those naysayers I offer this cau-
tion: the far-reaching regulatory provi-
sions of 8. 12 will only serve to protect
well-established companies like TCI
and new entrants will be kept out of
the market due to masses of bureau-
cratic red tape.

Mr. President, the television market
is extremely fluid; it has changed dra-
matically in recent years. Two decades
ago, television in most communities
meant ABC, NBC, and CBS and per-
haps a public broadcast station.

Today, TV {is marked by vibrant
competition between the broadcast
and cable industries. Independent tele-
vision stations have come into their
own and other multichannel video pro-
viders are expected to follow suit over
the next few years.
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In addition. the FCC and the courts
are moving quickly to allow telephone
companies into information services,
including video gateways, and one can
only imagine what television in this
country will look like in the year 2000.

Albeit slowly, competition is coming
to the cable industry and I am quite
certain that the Packwood. Stevens,
Kerry alternative, which raises the
rural exemption for teico entry, will
further that goal. Under the alterna-
tive. telephone cooperatives and com-
panies such as U.S. West will be al-
lowed to provide cable service to citles
with fewer than 10,000 people. With
the advent of wireless cable and the
increase in satellite systems in Wyo-
ming, I expect competition will bring
more stable prices and added program-
ming choices to my State.

In the name of competition, the pro-
ponents of 8. 12 would make it easier
for franchising authorities to unfairly
deny franchise renewal, thus reducing
a cable operator's incentive to make
long-term investments in new plants
and technoiogy. Rural areas like Wyo-
ming would suffer the most as a result
of this provision. Cities could also
deny a company permission to build a
competing cable system. The alterna-
tive, on the other hand, prohibits ex-
clusive cable franchises, while promot-
ing competitive franchises, including
those owned by cities, in order to bring
a competing multichannel video pro-
gramming distribution system to mu-
nicipalities.

The FCC would be required to
submit a report on the level of compe-
tition in the cable industry and make
recommendations on steps that could
be taken to enhance competition in
the video marketplace. -

Mr. President, I believe cable is a
good value. For a little more than 50
cents & day, cable provides an average
of 35 channels, 24 hours a day. It costs
much more to take a family of four to
the movies or the theater than it does
to buy 1 month of cable service.

But the proponents of S. 12 who
want to inject competition in order to
bring down the costs believe that the
Government's role in competition is
intrusion based solely on conjecture
rather than on consumer evidence of
demand for a particular product. This
approach is wrong-headed and I urge
my colleagues to join me {n supporting
the more reasonabie approach put
forth by Senators PACKwWoOD, STIVENS,
KIrRy, et al.

Mr. GORE. Mr. President, several of
our colleagues have made reference to
a recent Wall Street Journal article in-
volving the dealings of TCI. cable’s
most dominant corporation and the
target of so much critictsm during the
debateon S. 13.

Yesterday I received a letter from
John 8. Hendricks, chairman of Dis-
covery Communications, who has
taken strong exception to the report-
ing in this article. He enclosed a letter
he has sent to the editor of the Wall
Street Journal, giving his side of an ac-
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count the reporter made of TCI's ac-
tivities with the Learning Channel.

Mr. Hendricks has asked that his re-
buttal be printed in the RECORD and,
since the article was also printed 1n
the Rrccrp, in all fairness [ ask that
his letter also be printed in the
RECORD.

There being no objection, the letter
was ordered to be printed in ths
RECORD, as follows:

D1sCOVERY COMMUNICATIONS, [NC..
January 29. [232.
Mr. NORMAN PEARLETINE,
Ezxecutive Editor. Wal Street Joumul
World Financial Center. New York. NY.

Dzar Mn. PraRLsTINE [ was appalled at
the reckless accusations concerning my com-
pany's purchase of The Learn:ng Channrl
contained in Johnnie L. Roberts' articie un
Tele-Communications, Inc.. in your January
27, 1992 edition. The faise accusations con-
tained in Mr. Roberts’ articie are ail tne
more troubling in light of the fact that he
made no atliempt to call me to ver:fy 'he
facts relating to the TLC acquisition. even
after I had spoken with him a' tn2 capie 'n.
dustry’'s Walter Kaitz dinner on rne eveniry
of September 25, 1991 and toid him that !
would be willing to speak witn hum abour
his article profiling TCI.

The facts relating to The Learnung Char.-
nel acquisition are very sirawnt forwasc
When we became aware that The Learming
Channel might be for sale, I believed that 1t
would provide us with a natural extension
of our position as a ieading provider of quai-
fty, non-fiction programming Prior to cor-
ducting our due diligence, vur nifial esti-
mate of the price we mught na.» ceen pre-
pared to pay for such a busil.i.s Was buj: U
on standard cabie Industiy =i uation of
such companies. For your iniormaton and
Mr. Roberts’ edification, the {1.'ors e coi-
sidered were the number of {uil-time. fee-
paying subscribers which the channei alle«s-
edly had as well as our assessment of the
programming on the channel. Both of these
factors are critical in determining the
future financial viability of any channel.

Learning Channel marketing mater:ais in-
dicated that the service had acproximate:y
20,000.000 full-time, fee-paying subscribers.
Had this flgure been accurate Lhe orice we
would have been willlng to ray would have
been in excess of $50 million. 2 fact which
we conveyed to the sellers’ representatives
in April 1990 prior to conduc::ng our du®
diligence.

Having expressed a formal interest i ac-
quiring The Learning Charrel. we then
commenced our due diligence. Immediarely.
we learned that far from 2z0.000.000 sub-
scribers, the channel in fact had only ao-
proximately 14,000.000 subscrihers. Many of
these subscribers were nnt paying fees and a
significant number were carrying Jhe service
on a partial carriage basis. We also acter-
mined that, as the resuit of the limited
funds available to the original owners, the
programming being carried on the channel,
which included a significant amount of timne
devoted to infomercials, was of such poor
quality that it was of virtually ro use to us.
Nevertheless, 1 belfeved that there was an
intrnsic value to us in the progrimming
niche represented by The Learning Channel
and I decided to pursue the acqusiuon
albeit at a greatly reduced price.

Throughout the summer and fall of 1990.
Discovery management con:inued 3o devise
and deveiop a formula for acqu:rli: g Tre
Learning Channel. In October [ presented
our Board of Directors with a reccmmenda-
tion with respect to the price management
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was determined
felt was falr. ?"ﬂﬂﬁslon by Discovery
after llm""’“‘ ement 01; the relevant

Channe: ironically. (n contrast

mmetJo“’n:O;'ur. Roberts’ article, Lh?’égg

ntative on our Board indjcated that
represe ared to
TCT might be prep Support a higher
bid (in {act. 8 bid which woy)d have exceed-
ed the lifetime bid) but management and
the other shareholders (Cox Communica-
tions. Newhouse Broadcasting and I) felt
that the lower number was appropriate.

In his article. Mr. Roberts also mislead-
ingly Lmplies that ownership by a cable op-
erator in a programming service guarantees
carriage of that service on the operator's
system. Indeed. I wish that were the case.
The facts again are straight forward We
exist in a highly competitive environment
where there is intense competition for a lim-
ited number of channel positions. The
Learning Channel itself faces enormous
direct competition in the educational pro-
gramming arena from Mind Extension Uni-
versity (MEU), a cable network. It Is worth
noting that MEU, a service in which TCI
has no ownership interests. has been more
successful than The Learning Channel in
the competition for carriage on TCI systems
since the time of our acquisition. This is a
situation I hope to reverse by a massive in-
vestment In Learning Channel program-
ming. In 1992, we will make a 6-fold (ncrease
in the programming budget for The Learn-
ing Channei over that spent by the previous
owners. You see, I have received the same
feedback from John Malone that Lifetime
reportedly received according to Mr. Rob-
erts article. TCI, and I must say almost all
cable operators, want high programming
value available for modest license fees in
order to keep costs passed along to the con-
sumer as low as possible.

Our shareholders have made it very clear
to us that the decision to carry The Learn-
ing Channel on their systems will be made
on the basis of the quality of the program-
ming contained on the service. In fact,
today, almost a year after the acquisition,
The Learning Channel is currently received
by only 25% of TCI's subscribers.

Mr. Roberts in referring to my company
as “TCI's Discovery” appears to be under
the Ulusion that this company is operated
by and on behalf of TCI. Had he bothered
to call me I would have corrected this inac-
curacy. Cox. Newhouse and 1 collectively
own 51% of the company. It is true that in
fulfilling our fiduciary obiigations to our
shareholders, TCI. Cox and Newhouse are
advised on an on-going basis of the major
decislons involving this company. However,
[ can assure you that it is the management
of Discovery Communications that (s re-
sponsible for developing and implementing
the strategies that have made us so success-
ful.

I am frankly shocked that an institution
such as the Wall Street Journal with its rep-
utation for fair and unbissed reporting
would have condoned such careless report-
Ing. As you are no doubt aware, Mr. Rob-
erts’ article was repeatedly cited (n yester-
day's debate in the United States Senate
thereby compounding the damage which I
believe has been done to me and the compa-
ny I founded. I would hope that {n the
future you will ensure that your reporters
take all necessary and reasonable steps to
guarantee the accuracy of the information
they are reporting.

In conclusion, I would like to say that the
Bob Magness, John Malone and TCI that I
have come to know are not as portrayed by
Mr. Roberts. In 1986, when no one else
would dare take the risk of investing in The
Discovery Channel, these gentlemen and
their company bet on the intelligence of the
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American television viewer. TCI kept Dis-
covery golng by 4 muitimilion dollar in.
vestment that was matched by Cox and
Newhouse. Because John Malone, Bob Mag-
ness and TCI took this gamble on behalf of
their subscribers. The Discovery Channel
exists today and serves $6 million cable
households across America. My conversa-
tions with John Malone concern issues like
financing & major new documentary series
on the "“Great Books"” which have changed
the world and not on devious plots to under-
mine competitive businesses which Mr. Rob-
erts would have your readers believe. TCI is
a very positive force in a cable industry re-
sponsibie for bringing new viewing alterna-
tives to the American public.

I offer all of this factual information and
criticism in the most constructive way as I
am an avid dally reader of the Wall Street
Journal. one who has delighted In your fair
and accurate past reports on our network's
business progress and programming. This
last grossly unfair report just caught me off
guard. I very much appreciate your time in
reading my concerns and making an at-
tempt to correct the very wrong impressions
of the way we do business.

Sincerely yours,
Jouw S. HDMDRICKS,
Chairman and Chief Executive Officer.

Mr. LIEBERMAN. Mr. President,
today the Senate will take a historic
step forward In consumer protection.
We are about to pass S. 12, the Cable
Television Consumer Protection Act.
In doing so, this body reverses a mis-
take made when it passed the Cable
Communications Policy Act of 1984,
which I strongly opposed as attorney
general of Connecticut. The 1984
Cable Act was a mistake because it un-
shackled a monopolist without suffi-
cient attention to the prospect for ade-
quate competition, and without a care-
ful analysis of the marketplace. The
result was that an unregulated monop-
olist was unleashed upon the public.

It is no surprise what happened to
rates as a result. According to the
General Accounting Office, since de-
regulation became fully effective at
the start of 1987, the price of the most
minimal available cable package
jumped 56 percent. Subtracting out in-
flation, that is a real price increase of
32 percent. The price of the most pop-
ular package of services—what con-
sumers know as “enhanced basic’—
Jumped a whopping 61 percent—that’s
a 36.5 percent jump even after adjust-
ing for inflation. One Department of
Justice study concluded that at least
40-50 percent of these rate increases
was attributable to cable’s monopoly
power.

The American people should never
have been subjected to the full power
of this hidden monopolist, but we es-
pecially cannot afford it now. We are
facing a terrible recession: ordinary
Americans are scrambling just to make
ends meet. The American people de-
serve protection from this predatory
monopolist—and they deserve {t now.
In his State of the Union Address, the
President challenged us in Congress to
put aside partisan differences and to
work together for the good of the
country. Now is the time to start.
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S. 12 will save consumers money.,
12 offers real protection to consume
who have had their pockets picked !
annual cable rate increases that a
two or three times the rate of infl
tion. 8. 12 also takes steps needed
bring competition to the cable indu
try. After all. competition—not Go
ernment regulation and not monopo
control—is the best regulator of tr
marketplace.

Passage of this bill particular
pleases me because it is the culmin:
tion of my long efforts to combat co)
sumer abuses by cable monopolist
While attorney general of Connect
cut, I opposed the Cable Communic:
tions Policy Act of 1984. and I fougt
the FCC's patently ridtculous rulin
that 3 over-the-air broadcast signa:
constituted effective competition t
multichanne! cable systems. Upon a:
riving in the Senate in 1989, [ intrc
duced, together with my friend Cor
gressman CHRIS SHAYS, a bill to repes
the 1984 Cable Act. And when Senato
DanrorTH decided to introduce S. 188
In November 1989, I was pleased t.
Join him as an original cosponsor o
that measure.

Last year, when Senate conside:
ation of S. 1880 was blocked by th
cable lobby, I shared the disappoint
ment that we had yet again bee:
thwarted Ln our drive for cable reform
I was pleased. however. that. durin;
those final weeks and again at th.
start of this year, [ and others wer:
able to persuade Senators DANFORTH
HoLLinGs and INOUYE to strengther
the committee version of S. 1880. I amr
grateful to these three Senators fo:
their willingness to accommodate m;
concerns by agreeing to changes anc
clarifications such as:

Lowering the regulatory standarc
for rates for cable programming serv-
ices such as CNN, MTV, and ESPN (¢
ban unreasonable rates. not just rates
that were ‘‘significantly excessive;

Adopting customer service provisions
that require the FCC to set nation-
wide minimum standards, but still
allow the States and franchising au-
thorities to set higher standards. and
outlining s list of issues the F'CC is ex-
pected to address in these standards:

Clarifying that the FCC has author-
ity to regulate not just the rates for
cable programming services such as
CNN, MTV, and ESPN, but also the
rates charged for installation and for
rental of equipment used to receive
those services;

Clarifying that State officials. such
as State attorneys general and con-
sumer protection officials, may bring
rate complaints to the FCC on behalf
of the citizens of their State;

Clarifying that the FCC, in addition
to prospective rate rollbacks, may also
order refunds of unreasonable charges
levied by cable operators.

These changes, and others, make S.
12 the strongest proconsumer cable
reform bill to emerge from any House
of Congress.
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It is no surprise that the cable indus-
\ry has fought this bill tooth-and-nail.
No industry wants to give up a legally
Sancuoned and protected monopoly,
and no industry wants to be forced to
rake down aniticompetitive barriers de-
.igned to pbutiress ;hat monopoly. But
.qe Senate has wisely rejected these
offorts. and has refused to adopt the
monapoty preservation legislation
urged on it by the cable monopolists.

[ believe we can hold are heads high,
jook our constituents straight in the
eye. and tell themn that we passad a bill
(hat really benefits them. We have
ciosed cable’s biggest loophole by regu-
12ung the basic and enhanced basic
ciers of service that are the most sig-
aificant sources of their monopoly
power. and by ending their ability to
avoid meaningful regulation simply by
retiering. Under the consumer rate
proteccion provisions of this bill, the
FCC has the tools. for the first time,
ro check ~1ble’'s monopoly power.

I krcw z0me have argued that we
shouid fur-go rate regulation now and
wait for competition to develop, per-
haps helping competition along by al-
lowing the telephone companies to de-
velop cable-type services or by pushing
franchising authorities to authorize
more cable overbuilders.

I do not oppose taking steps to in-
crease competition and lower the bar-
riers to entry to cable’s competitors.
Indeed, I support the provisions of S.
12 that seek to do this, such as the
programming access provisions. Lower-
ing barriers to entry is the key to al-
lowing real competition to develop in
this industry.

But let us face it. Full fledged com-
petition is not going to be here next
month. or even next year. It will be
years before cable faces real competi-
tion. Until then, consumers deserve
protection. That is the beauty of 8. 12:
its rate protection provisions comple-
ment its provisions to foster competi-
tion.

Of course, S. 12 could be stronger. It
could even more strictly attempt to
control cable’'s market power and to
try to shutdown all other means for
the cable monopolists to exploit con-
sumers. But the best can be the enemy
of the good. The bill we are passing
today i{s a reasonable compromise be-
tween competing interests. I thank my
friends, Senators HoLLINGS, DANFORTH,
and INOUYE and their staffs—particu-
larly Toni Cook, John Windhausen,
Gina Keeney, and Mary McManus—
for all their hard work driving this bill
forward. I know that the people of
Connecticut also thank you. I also
commend John Nakahata of my staff
for his hard work on this issue over
the last 2 years.

Consumers have waited too long for
Congress to act on this. I urge the
Senate to approve this measure over-
whelmingly, and I urge the members
of the other body to do likewise. It is
time to send a real cable consumer
protection bill to the President for his
signature.
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Mr. BIDEN. Mr. President, the
oenple of Delaware, llke consumers
across the country, have seen monthly
caole television bills grow steadily
larger and larger. They feel that they
are paying too much—and for good
reason. In less than 3 years' time, sub-
scribers to cable television in Delaware
ilave seen their monthly charge for
one popular service jump $7. They
have seen their cable programming
Zuides, which used to be free, replaced
by an optional guide with a price tag
of $§1 a month. And they have been
faced with a choice. They can try to
hold down this household expense by
choosing a shrinking lower tier of
cable service, with fewer program
chotces. Or they can pay nmore.

What accounts for these jumps in
the cost of cable television? In Dela-
ware, like most of the rest ot the
Nation. the cable franchises serving
the State do not face any competition.
They are unregu.ated monorgolies. No-
where in Delaware are th.cre two sets
of cable teievision lines serving the
same home. If that were the case,
Delaware's cable customers could
choose between two competing cable
companies, selecting the one with the
best programming, service, and price.
But that type of competition does not

‘exist, and, {n its absence, the cable

franchising authority must have the
power to control unreasonabie rate in-
creases.

I support the Cable Consumer Pro-
tection Act, passed by the Senate
today, because it restores the author-
ity of Delaware’'s Public Service Com-
mission or another local authority to
control cable rates, so long as the
State’s regulations comply with stand-
ards established by the Federal Com-
munications Commission. Once en-
acted, this legislation will give the
local franchising authority in Dela-
ware the power to stop unreasonable
increases in monthly cable biils.

Earlier this month, for portions of
Delagware, the tier of cable service that
includes the ESPN sports channel and
other programming wanted by most
cable subscribers rose fagain from a
monthly charge of $17.95 to $19.90—
an increase of more than 10 percent.
Consumers of this cable service will
not receive any additional program
choices In exchange for this new
charge. And no explanation of justifi-
cation was provided for the amount of
the {ncrease.

Adding this most recent increase to
previous ones shows that monthly
cable bills In Delaware has grown by
54 percent in less than 3 years’ time, &
figure that far outstrips the rate of {n-
flation.

Just two nights ago, in Dover, DE,
the State capital, more than 100 cable
subacribers met at a public hearing to
discuss their dissatisfaction with cable
television. Many were outraged. Com-
plaints were heard about rate in-
creases and overpriced programming.
Consumers noted their frustration at
being unable to choose between com-

S T3
peting cable companies. This pubi;c
meeting is only the most recent indica-
tion that Delaware's consumers are
concerned about the cable monopoiy.
They want cost controis and sens:ble
regulation.

This experience is by no means
urique to Delaware. The Delaware
rate increases mirror those in other
States. In the 4 years following de-
regulation. the average price paid na-
tionally for the most popular basic
cable service increased 61 percent. And
this figure may significantly under-
state the problem: according to :he
study of the General Accounting
Office that reported the 61 percent in-
crease, more than one-quarter of *rose
cable franchises that were surveved
chose not to respond. It is likely ti=t
these cable companies that declined o
respond increased rates even higher
than the average 61 percent increase
that was reported. The need for Cen-
gress to act is clear.

This Increase in rates can be traced
to 1984, when a law was enacted nat
deregulated the cable industry, ireeing
97 percent of all cable franchises from
regulation. Congress expected :hat.
through deregulation, investment n
cable television would increase. tne
amount of programming would mu:iti-
ply, and access to cable would expand.
Each of these desirabie effects has. (n
fact, occurred.

But something else that was antic-
pated in 1984 has not come to pass—
competition. An efficient, competitive
market normally is preferable to Gov-
ernment regulation. Where there is no
competition, however, reguiation is
necessary to prevent price goOuging.
And in the cable television industry
competition has failed to materialize.

The Cable Television Consumer Pro-
tection Act will regulate the rates
charged for basic cable service only
where an existing cable franchise does
not experience competition. The bill
ensures that, even where the positive
effects of a competitive market are
absent, the rates charged to cable con-
sumers will be reasonable.

In this way. we can put an end to
the steady and excessive rate increases
of the past few years. And consumers
will stop feeling that they are paying
too much each time they receive a
monthly cable bill.

Mr. PELL Mr. President, I support
passage of S. 12, the Cable teievision
bill.

Cable television, In most cases, is a
monopoly created by Government
which gives one selected company in
each area the right to develop and op-
erate a cable sygtem. Just as with local
telephone service companies, there are
real public benefits that come from
granting these monopolies. But,
having created these monopolies, Gov-
ernment has a responsibility to assure
that the monopoly powers are not
abused.

In the absence of competition. Gov-
ernment must act through regulations
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to assure that the rates charged con-
sumer subscribers are reasonable and
that a high quality of service is main-
tained. )

In 1984, the Congress deregulated
the cable television industry, largeiy
to eliminate some forms of regulation
which were preventing the full devel-
opment of cable systems to serve the
American public.

It is now clear that the 1984 deregu-
lation went too far. It has permitted
rapid growth in cable television serv-
ices, but it has also permitted exces-
sive increases in rate charges to sub-
scribers, and has given the consumer
almost no recourse when service is
poor.

In my view, the legislatiocn before us,
S. 12, is a balanced effort to restore
reasonable regulation needed to pro-
tect cable television subscribers. I am
opposed to excessive and unnecessary
Government regulation, but the regu-
lation that would be provided by this
legislation is moderate and needed. It
should impose no hardships on those
cable television systems that operate
responsibly and with due regard for
the rights of their customers, and I
would emphasize that there are many
such companies across the Nation and
in my own State of Rhode Island.

Action is needed to protect American
subscribers from those companies that
are {nclined to abuse the monopoly
power they have been granted. For
that reason. I support this legislation.

Mr. SANFORD. Mr. President, today
I rise to speak in support of S. 12, the
Cable Television Consumer Protection
Act, a bill whose purpose is to promote
competition in the video marketplace
and to protect cable customers from
burdensome and onerous cable rate in-
creases. In 1984, when Congress de-
regulated the cable industry, the
intent was to provide much needed
competition in this area. We failed,
and we now are faced with an unregu-
lated monopoly. While S. 12 is not a
perfect bill, it is one that must be
passed. We must not stand by and
allow monopolistic tendencies to con-
tinue in this industry.

We must continue to pursue policies
that promote and enhance competi-
tion, for it has been clearly document-
ed that costs contain themselves when
more than one multichannel video
provider is available to consumers.

The specific provisions of S. 12 have
been outlined during this debate, and I
do not need to go over then again.
However, I would like to touch on a
few specific points important to North
Carolina. S. 12 does provide protection
for rural consumers in my State, spe-
cifically through sections 640 and 641,
which require video programmers and
satellite carriers to provide access to
programming at nondiscriminatory
prices to all multichannel video pro-
gramming distributors. These include
cable compenies, home satellite digzh
distributors and others. Without ob-
jection, I will enter into the RECORD at
the end of my remarks a letter I re-
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ceived from the National Rural Tele-
communications Cooperative and
others.

There are other areas in this debate
that the Congress must continue to
monitor, and I would like to take an
opportunity to address these.

Pirst. the issue we debated yesterday
while considering the Breaux amend-
ment: The assurance that the public
interest is served in the issuance of
broadcast licenses by the Federal
Communications Commission. I sup-
ported the Breaux amendment yester-
day in order to send a message to the
FCC that the Congress remains com-
mitted to the ideals embodied in the
1934 Communications Act, namely the
idea that localism, programming diver-
sity, and serving the public interest
must be a necessary aspect of a local
broadcast station. Twenty-one to 22
hours of infomercials will not do. The
Congress must be aggressive {n its
oversight function., and we must
ensure that our broadcast spectrum is
teing protected. I am pleased that the
FCC has been directed to study this
issue.

The other issue that I find particu-
larly troublesome is reiated to horizon-
tal concentration and vertical integra-
tion in the video marketplace.

I am also pieased that S. 12 directs
the FCC to undertake a study of this
issue and to develop rules that will
deal with abuses it finds without de-
priving the public of the many bene-
fits derived from today’s cornucopia of
video programming. Thousands of
pages of hearings from the last few
years conclusively demonstrate that
the cable industry has become verti-
cally integrated; cable operators and
cable programs often have common
ownership. In fact, 10 of the 15 most
popular basic cable networks are
owned or controlled by multisystem
cable operators. This has led some op-
erators to discriminate in favor of pro-
gramming in which they have an own-
ership interest. This has directly
harmed the ability of any potential
competitors to enter the market, pro-
vide an alternative to consumers, and
create pressure to lower prices.

Mr. President. I had entertained the
idea of offering an amendment to the
antitrust laws during this debate. In-
stead, I will closely monitor the ac-
tions and progress of the Federal Com-
munications Commission related to
this important issue of vertical inte-
gration. And I encourage my col-
leagues to do likewlise,

I am convinced that S. 12 is a good
bill, and that it is a procompetition
and proconsumer bill. It offers a rea-
sonable, balanced approach to the
problem of an unregulated monopoly.
I support 8. 12 and urge my colleagues
to do as well.

Thank you. and I yleld the floor.

Mr. MCcCCAIN. Mr. President, the
Senate has been wrestling with the
problems facing consumers as a result
of the controversial practices of the
cable industry since the first cable re-
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regulation bill was introduced in the
fall of 1989. We are now in the winter
of 1992, and the issues. and the prob.
lems, relating to this incdustry remain
much the same.

The cable industry was deregilnred
in 1984, I supported that action :r the
belief that deregulation would result
in a free marketplace where a variety
of new technologies. such as dire~r

point multichannel distribusicrn serv.
ice [MMDS], would emerge. Tiese
technologies would then comgpete in
the areas concerning customer service
and competitive rates. Unfortunrateiy,
the monopolistic practices of the in-
dustry stunted the growth of =merging
technologies, and the effects - con-
sumers have been far-reach.ng.

In 1984, we in Congress envis:icned a
marketplace where every cHonsumer
needs and interests would be me:.
idea 18 of particular impor:ince o
those living in rural areas wh~== cier.
the-air broadcast signais ar> .. =~ -a3ily
received. To these consun:c 3 >7°¢ss
to such services is extreme:y ..1..led.
While entertainment programming s
considered a nonessential seovice,
other kinds of informationai pregram-
ming are crucial to Americans iiv'ng i
outlying areas.

S. 12, the Cable Television Con-
sumer Protection Act of 1991, should
not be construed as a bill which would
solely affect the cable indusiry To do
so would be to take an microscopic
view of the video distribution industry
as a whole. Rather. this legisiation
should be viewed as an eifcrt to un-
leash a variety of new service options
to the home by giving consumers
greater, cost-effective choices.

The opportunity for new technol-
ogies to provide video service has been
seriously undercut by their inability to
obtain programming from cable affili-
ated sources. Discrimination in pro-
gram access has proven to be one of
the most effective means of stopping
potential competitors from entering
the marketplace. _

It has been argued that no entity
should be forced to distribute its own
product indiscriminately. I would
agree with that premise wholehearted-
ly were it not for the fact that. in the
current situation, the practices of the
cable industry have rendered that in-
dustry a virtual monopoly. These cir-
cumstances dictate intervention by the
Federal Government on behalf of con-
sumers to ensure a level piaying field
for would-be competitors.

My decision to support this legisia-
tion did not come easily. I recognize
that the caple industry has made an
effort to improve its performance in
the area of public service. The contri-
butions they have made in program-
ming have been ground-breaking. and
they have set the standard for quality
in that arena.

Nevertheless, the American public is
dissatisfied and disillusioned with the
increasing rates for cable service that
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could potentially place such services
out of the reach of many consumers.
This would not happen If the cable in-
dustry were pa_rtlclpatlng in a free
marketplace. Without the passage of
this legislation, new technologies will
never have a chance to provide the
choices in the marketplace that con-
sumers demand.

I strongly believe that this legisla-
tion will not cripple the cable indus-
try, nor cause it to lose its ability in
any way to compete fairly with other
technologtes. That is not the intent of
S. 12, nor is it my intent in supporting
it.

Consumers have registered their
support for this legislation through
such orgaruzations as the Consumer
Federation of America, the National
Consumelrs League, the Consumers
Union, and the National Council of
Retired Persons, to name a few. The
importance of this legislation to con-
sumers {n Arizona, and the Nation, is
great, and cannot be ignored. I look
forward to a time when consumers will
have access to many technologies, in-
cluding cable, where they can choose
and enjoy the quality options this new
marketplace will bring.

Mr. HEFLIN. Mr. President, It seems
to me there are two standards up to
which we should be holding each of
these proposals on reregulating the
cable industry. The fact that there
needs to be some regulation is not in
dispute. The committee bill and the
substitute both contemplate regula-
tion of nearly 100 percent of homes
with cable. They both recognize that
effective competition does not yet
exist for most cable operators and that
such competition can only be guaran-
teed by the presence of another multi-
channel video distributor.

How then should we choose between
these two proposals? I would argue
that we should look at each of them
first in terms of the amount of protec-
tion they provide to the consumer, and
second, in terms of their ability to
ensure competition in the market-
place.

With regard to the consumer inter-
est, one area about which I have re-
ceived numerous complaints from my
own constituents is customer service.
For some years now, I have been re-
ceiving mail and talking to people who
complain about the amount of time it
takes for their service to be installed
and/or repaired and for them to reach
someone at their cable company to dis-
cuss their bill or service. I am there-
fore pleased that both proposals would
codify these service standards and give
cable customers the assurance that
their requests and problems will be
taken seriously and addressed effec-
tively by their cable operator.

The second problem from which I
want to protect my constituents is rate
abuse by cable operators. Throughout
Alsbama from 1986 to 1991, rate in-
creases varied from 36 to 130 percent.
While I am sympathetic to the argu-
ments that rates may well have been
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kept at artificially low levels prior to
1986, that the rate of Inflation inches
those rates up and that new program-
ming has been expensive, some of the
increases which we have seen in vari-
ous parts of our country have clearly
been excessive despite these legitimate
costs and increases. Moreover. with
very few cities across the country
having competing cable systems or
multichannel video distributors, rates
must be regulated (n the absence of ef-
fective competition to prevent abuse.
This fact of life is recognized by both
proposals, each of which requires reg-
ulation of the basic tier of service.

Largely in anticipation of basic tier
rate regulation, cable operators
throughout the country have been
busy retiering, a euphemism for
moving their most popular channels
from the basic tier to higher level,
higher priced tiers. In fact, the GAO
has found that almost 60 percent of
cable subscribers have seen their serv-
ices retiered, oftentimes with subse-
quent rate increases in those higher
tiers. Here we see a difference between
the two proposals. The Commerce
committee-reported bill, S. 12, would
permit regulation of tiers other than
basic. In fact. if fewer than 30 percent
of a cable operator's customers sub-
scribe to the basic tier only, S. 12
would permit the rates for the next
tier to which 30 percent of the opera-
tor’'s customers subscribe to be regu-
lated as if it were basic. The substi-
tute, on the other hand, permits no
regulation beyond the basic tier, leav-
ing subscribers vulnerable. Clearly
then, in terms of the consumer’s inter-
est in rates and service, S. 12 is the
better bill.

The second standard by which we
must judge these two proposals is that
of promoting competition in the mar-
ketplace. Proponents of the substitute
argue simply that less regulation pro-
motes competition. While I agree with
this philosophy in general, its blind
application in this instance would con-
stitute a gross miscalculation of the
true inhibitor to competition in the
case of the cable industry.

Mr. President, we cannot ignore the
impact of vertical integration, cross
ownership, program access, and exclu-
sivity to competing cable systems
trying to break into a local market or
to competing technologies trying to
break into the business of delivering
this programming to households
across our Nation.

S. 12's requirement that the FCC de-
velop regulations limiting the number
of channels that can be occupied on a
cable system by programmers affili-
ated with that cable operator, its pro-
hibition on programmers in which
cable operators have significant own-
ership from unreasonably refusing to
deal with other distributors and its
provision precluding a cable operator
from owning a competing technology
such as MMDS or SMATV In the same
area in which the operator hoids a
cable franchise seem eminently rea-

S 757
sonable to me. Moreover. I do not ss=
how we can expect meaningful compe-
tition to develop without such reg.'a.
tions.

Ultimately, Mr. President, I bl -
that S. 12. not the proposed subsiity: -~
better protects the consumer ard
better ensures healthy competition in
the video marketplace. On this bas:s. [
have made my decision to suppor: S.
12 and hope that we will see this b:!l
signed into law so that cable compa-
nies, broadcast networks and compet-
ing technologies alike can enjoy some
stability in their regulatory environ-
ment and get about the business of
this exciting and valuable industry.

Mr. DODD. Mr. President, I rise
today to express my strong suppor: for
S. 12, the Cable Television Consun:=r
Protection Act. Mr. President, this ica3-
{slation has been long In coming to tit=
floor and I commend the committes,
and particularly the managers of ti::s
bill, for their preserverance.

Mr. President. S. 12 {s comprehan-
sive legislation which addresses :h-
changes in the cable industry since we
last dealt with this matter over 7 years
ago. In 1984, cable television was a
fledgling industry with great prom:se.
and we enacted legislation to assist the
industry in developing this potential.
The cable industry has certainly bene-
{ited, and one only need pick up Mon-
day’s Wall Street Journal or !z::
week's Washington Post to see the
extent to which they have prof::ed
from the 1984 act. We are here today
in no small measure to rectify some ot
the unforeseen results of our past
work.

Mr. President, as I am sure :0u
know, the lobbying on this bill has
been intensive; in the past year, I ha.=
heard from many representing powaer-
ful but competing interests. But ther=
has been one group that has subsian-
tially be overiooked and has not en-
joyed the representation of the Wash-
ington powerful.

And those are the people I repre-
sent, the people in Hartford who pa.d
nearly 80 percent more in November
1991 for cable service than they d:d 5
years ago, in Danbury where they pa:d
65 percent more and in Litchfield
where they paid 179 percent more; the
children and families I have heard
from who, already suffering from e
ravages of the recession, find cati»
rates putting Nickelodeon out of the«:r
reach. Mr. President, families around
the Nation are suffering from deci.ri-
ing fincomes, unemployment, and
rising costs and the last thing fam:iics
need are bigger cable bills, but that :s
what they have gotten for the last 3
years. e

Cable has enjoyed a unique position
across the country, in 99 percent of
our communities, cable is basically an
unregulated monopoly. It has no
direct competitors, consumers ha.e .
choices open to them and local:tics
have no authority to exercise rex.
oversight over the systems operaiind



S 758

in thewr communities. And it should
corne a8 NO swrprise that consumers
have suffered. Nationwide, cable rates
nhave risen three times faster than (n-
flation; in my home State of Connecti-
cut rates have increased 56 percent.
Customer service has lagged behind
other industries. And with the rising
market power Gf the cable industry.
competitors have been stifled in their
growth.

This s not to say that there have
not been benefits from the growth in
the cable Industry. Cable television
has revolutionized the way our society
looks at the world. Cable has brought
us CNN. ESPN, Lifetime. HBO. the
Discovery Channel and a slew of other
new networks; it has also brought the
U.S. Congress into homes around the
country through the C-SPAN net-
works. Additionally, cable operators
have been generous corporate citizens
in communities around the country
providing educational programming as
well as support to local charities.

But unfortunately, the problems for
consumers and competitors persist. In
this regard, 8. 12 i3 a well-balanced ap-
proach to a comprehensive problem.
This legislation provides consumers
with immediate relief and looks to en-
hance competition in the cable indus-
try so that a viabie market develops.

Local authorities, with guidance
from the Federal Communications
Commission, are given authority to
regulate rates for basic cable service
and to set customer gervice standards.
Basic service is defined not by content
but by demand; franchising authori-
ties can regulate the lowest level of
service to which 30 percent of consum-
ers subscribe.

Additionally, this measure includes
provisions to help increase competi-
tion in the cable television market. It
encourages local authorities to award
second cable franchises to competing
cable operators s0 that families have
real choices. S. 12 provides equal
access to programming among cable
operators and their competitors. The
bill also ensures local broadcasters’
place on cable system. Local broadcast-
ers have a special role in our communi-
cations system: For the privilege of
using public airways they have a spe-
cial responsibility to meet local com-
munity needs, and 8. 12 safeguards
these interests.

The managers of 8. 12 have accepted
some important modifications to this
measure during the Senate’s consider-
ation this week I am especially
pleased by the manager's amendment
on the retrangmission consent provi-
sion. I shared the concerns of many of
my constituents regarding the possible
adverse effects of this provision on
rates. But [ am reassured by Senator
Inourx’s amendment which provides
for the Federal Communications Com-
mission to administer the retransmis-
sion consent provision In such a way to
assure that consumer rates are not ad-
versely affected.
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Mr. President, this {s a good bill; it
will help consumers now and it will
provide us with a working marketplace
in the future. I urge my colleagues to
join me in supporting this measure.

Mr. HATFIELD. Mr. President, I
rise with some degree of unease to dis-
cuss the business now pending before
the Senate: S. 12, the Cable Consumer
Protection Act. Let me first express
my thanks to those who have been in-
volved and who have spoken so elo-
quently on this extremely complex
issue. I have found it very difficult to
reach any level of comfort in resolving
the myriad of consumer, constitution-
al. and business concerns {nvolved.

I know all would agree that over the
past decade. the cable industry has
revolutionized television in this coun-
try. Our viewing choices have {n-
creased dramatically. And, the more

than 11.000 cable providers nationwide.

have threaded a cable wire to over 80
percent of American homes, with
nearly two-thirds of us now subscrib-
ing monthly. This has been of particu-
lar benefit to our rural areas that for
many years had no access to an over-
the-air signal.

While I understand very well that
the impressive development of this
communications infrastructure and
the equally Impressive developments
in cable programming and variety
have not come about for free, I am
concerned about reports of apparently
unreasonable rate increases. Many of
my constituents have complained of
spiraling monthly cable rates and infe-
rior service. A recent General Account-
ing Office study found that basic cable
rates have increased by over 40 per-
cent since 19868. There is much argu-
ment about the reason for or meaning
of these rate increases. Some cail them
the unfair practices of an unrestrained
monopoly: others call them the neces-
sary and desirable result of capital in-
vestments {n infrastructure, program-
ming, and fees.

I resist those who paint this issue as
simply a vote for or against consum-
ers. for or against competition. We are
here dealing with.an area of great
complexity, but ironically with only a
very small portion of a vast and rapid-
ly changing communications industry.
With the possgible entry of the phone
companjes into this industry or other
information services areas; with the
advent of fiber optic cable, which
promises to further revolutionize the
information available to every home {n
the country; with the advent of DBS,
wireless cable, microwave or different
satellite tnformation systems on the
way: with the advent of compressed
video and high definition television;
with the advent of all these things, it
is very difficult to do as the Senate
does today. to deal with one small
piece of a very large, complex, and
changing purzle.

Television information and enter-
tainment {s for the benefit of consum-
ers. Ensuring that 2 maxtmum number
of consumers continue to have access
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to & maximum amount of progran
ming, with special emphasis on loc:
programming. should continue to be
primary goal of Federal communic:
tions policy. Our democracy operat:
best with an informed citizenry Bot
local broadcasting stations, cable cor
panies, or other information provider
in my opinion, play an indispensab:
role in keeping Americans abreast ¢
the i{mportant local and naticn:
issues confronting them. All indu:
tries. therefore, must be accommoda
ed in any legislation passed by Cor

I support the idea of increased reg.
lation of cable television. as is done b
both S. 12 and the Packaood sibs:
tute. I believe that the lesser reguls
tion of the Packwood suco.i.te
preferable at this time to the mor
stringent regulation fourd in S. 12.
fear that if the Federal Governmen
acts too firmly, consumers wa:ll ot
mately suffer.

It s my firm belief that the tru.
answer to the problems in this are:
lies somewhere in between the tw.
proposals we have before us today.
will, therefore, support the Packacod
substitute. Because of my belisf thz
some legislation ts needed to addre-«
the admitted excesses of the curren
cable industry, if the substitute faiis.
intend to support S. 12 on fina! pas
sage.

Mr. KERRY. Mr. President. foilo%
ing the defeat of the substitut.
amendment moments ago, of which
was a principal sponsor along with sev
eral of my colleagues, 3 vote no-
occurs on the underiying provisions o
S. 12 as approved by the Commerc:
Committee.

It goes without saying. Mr. Pres:
dent. that I am uncomfortable witt
the original bill language as approve«
by the Commerce Committee. Wers
that not the case, of course. I woulc
not have participated in develogins
and offering a substitute. I do not be
lieve, for the reasons I outlined ir
debate this morning and more exten
sively {n my remarks on the floor las’
night, that the provisions of S. 12 real
ize anywhere near the correct balanc:
between the effort to regulatorily
assure that cable consumers are nof
victimized with unreasonable higlt
prices and the necessity for marke!
force incentives to assure that the
quality and selection of cable program
ming will continue to increase.

1 do not come recently or lightly tc
this judgment. I set forth my concerns
in additional views when the Com-:
merce Committee filed {t8 report on
this legisiation in early 1991.

But the bpportunity to modify the
provisions of the committee’s bill now
are € and the Senate is {aced
with a yes or no vote.

As I have stated repeatedly, I believe
that the behavior of some portions of
the cable Industry brings us unfortu-
nately to & point where the people of
this Nation—telecommunications con-
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umers—-h“e a r;zht to expect that
5 e Congress will impose regulation to
”:-even'- further victimization. Those
gf us who sought to persuade the
genate to adopt our substitute amend-
ment and cther Serators., must keep
our eve on the ball. And the ball, in
tfs case, is the weil-oeing of American
u;ieo consumers, the viewers all across
this Nation. ) . )

Making the judgment on that basis,
{ believe just walking away from the
siication that exists ‘cday with re-
spect to cable would be irresponsible,
and would mark a tremendous failure
of our Government to address the peo-
cie's concerns. Some regulation is war-
rarted. Some other interventions in
the ndustry are necessary. And so.
iibeit with some considerable reluc-
tarce and cernicern, I will vote “yes” on
fina! passage of (he committee version

1S.12,

° But I tend to be an optimist until no
rope is left. Mr. President. In a few
moments the Senate will act {inally on
this legislation, and either kill it or
send it to the House for consideration
and action there. If, {n fact, we pass it
and send {t to the House, the final
form of the legislation will not yet be
determned. As any observer of the
legislative process knows, a bill can be
cdramatically altered as it moves
through the second of the two houses
of Congress. Further, we of the Senate
are not yet finished with this bill; we
%ill not have finally spoken today con-
cerning it. Because unless the House
passes what the Senate passes In iden-
tical form. which {s inconceivable in
the case of this bill, the bill must
return for further Senate action or to
a conference committee to resolve the
differences. So, indeed, there will be
other opportunities to try to fashion
the bill more closely to the form that
believe will operate (n the best inter-
ests of America's video consumers.

I wish to commend the distinguished
and fair chairman of the Telecom-
munications Subcommittee, the senior
Senator from Hawali, the chairman of
the full committee, the senior Senator
from South Carolina. and the ranking
member of the full committee, the
senior Senator from Missouri, each of
whom has demonstrated his vast
knowledge with regard to the cabie in-
dustry and {ts impact on our nation. in
particular, and the tremendously ex-
citing and burgeoning field of telecom-
munications, more broadly. Their te-
nacity and strength are surely admira-
ble, and are primarily responsible for
what I fully expect to be final Senate
passage of S. 12 {n a few moments.

While I am offering commendations,
[ also wish to mention those of my col-
leagues who were involved in the
effort to devise and promote the sub-
stitute amendment, and whom, be-
cause of the stiff restraint on debate
time prior to the vote on the substi-
tute., I was unable to acknowledge at
that time. I commend the senior Sena-
tor from Oregon and the senior Sena-
tor {rom Alaska. who led the effort on
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the other side of the aisle to devise

and promote the substitute presented

earlier, and with whom I enjoyed la-
boring in this effort., and the senior

Senator from Colorado with whom I

teamed on this side of the aisle. His

knowxledge of the cable and telecom-
munications industries is impressive,
dating back to the days when he
chaired the House Subcommittee on

Telecommunications and Finance, and

it is always a pleasure to be teamed

*ith a recogruzed expert. The assist-

ance and contributions of those other

Senators who cosponsored the amend-

ment—and the support of those others

who voted for {t—are also very much
appreciated.

Mr. Presider.. T anticipate that con-
siderable rard wwvgrk remains on this
bill betfore it will be sent in any form
to the President for his action. I
expect to be involved in that work. and
wiil continue to seek those objectives—
paramount among them being the
benefit of American consumers—that
we sought with our substitute amend-
ment. I look forward to working with
Chairman INoUYE, ranking member
DanrorTH. and Chairman HOLLINGS.
with the other preponerits of the sub-
stitute, and with the very capable staff
supporting each of us in these efforts,
as this process continues to unfold.

C-S5PAN STATEMENT

Mr. D'AMATO. Mr. President, I
have been asked by C-SPAN to submit
to the RrcoRDp a statement to clarify
their position on S. 12 legislation and I
am happy to do so at their request. I
ask unanimous consent that the full
text of the statement be printed in its
entirety at the conclusion of my re-
marks.

There beilng no- objection, the state-
ment was ordered to be printed in the
Rzcorp, as follows:

C-SPAN STATIMENT RIGARDING LEGISLATIVE
Prorosars Arrcring C-SPAN amp C-
SPAN O
C-8PAN ts opposed to the propo<al made

during the debate on S. 12 that it be singled

out among national cable program—ers for
carriage by systems on a regulnteu tier of
cable service. ?

The proposal 5 probably a well-inten-
tioned effort made on C-SPAN s behalf. but
it confuses C-SPAN’'s business siatus *ith
that of public broadcasters. It is in confiict
with C-SPAN's founding business philoso-
phy; and it {s at odds with the legislatica’s
own stated goal.

Unlike over-the-air commmercial broadcast-
ers and public television stations (whose sig-
nals cable operators receive pursuant to a
compulsory license), C-SPAN sells its signal
to cable operators. Nearly the entirety of C-
SPAN's revenues come from affiliation fees.
which are supported by freely negotiated
contracts spelling out the relationship be-
tween C-SPAN and each affiliate. The “reg-
ulated tier” proposal places an {nappropri-
ate burden on C-SPAN as it seeks new affill.
ates, and as it maintains reiationships with
existing affiliates. The broadcasters affect-
ed would suffer no such burden with their
customers. C-SPAN shculd not be so bur-
dened. 5

C-SPAN Is a creature of a de-regulated
telecommunications marketplace. In 1979 it
successfnully applied free market. private
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sector values to public affairs teievisior
Indeed. the network would not exist today
were it not for the private cable operators
who believed In those princ:ples and who
now deliver C-SPAN to over 56 mi.iion
housenolds. G:ven those roots. and despite
the proposal’'s good interitions toward C-
SPAN. we do not support it. It is unneces-
sary goverrunent involvement {n our bus:.
ness.

Finaliv, this proposal appears to be direct-
ly at odds with S. 12's statement of poiicy
shich says at Section 3:

It is the poilcy of the Congress 1n th:s
Act to . .. promotle the avanabiuiy to the
pubiic of a diversity of vieas and informi-
tton . . . {and 0) roly on the mc-ketplace. ¢
the mazimum erieit feas:ible. to cchicve
thet averlability . . " lemphasis supg'ied:

C-SPAN's success has proved t(hat the
marke:piace is a‘ready working to acnieve
tne legslatiorn's goals. Why change of?

Mr. SPECTER. Mr. FPresident. for
reasons expressed in my statemen:
support of the Packwood subst:tute. [
believe the preferable course would
have been to have taken the first step
in the regulatory process without the
broader provisions of S. 12.

With the defeat of the Packwuocd
substitute, it is my judgment that S.
12 is preferable to no bill at ail, so I
am voting in favor of final passage.

Given President Bush's announced
position on this sutject. it is my hope
that compromise legislation can be
worked out in conference which will
provide limited regulation without the
broader sweep of regulation provided
in 8. 12.

The Chair recognizes the Sera:cr
from Hawaii (Mr. INOUYE].

Mr. INOUYE. Mr. President, I asx
for the yeas and nays on passage.

The PRESIDING OFFICER. Is
there a sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Without objection, the bill is deemed
read the third time.

The question is, Shall the bill pass?

On this question the yeas and nays
were ordered, and the clerk will call
the roll.

The assistant legislative clerk called
the roll.

Mr. MACK (when his name was
called). Present.

Mr. FORD. I announce that the Sen-
ator from Oklahoma (Mr. Borex], the
Senator from New Jersey [Mr. BRAD-
1xY]. the Senator from California (Mr.
Cranston], the Senator from Iowa
(Mr. Harxmy]l. the Senator from Ne-
braska [(Mr. Krrrry]l, and the Senator
from Pennsylvania [Mr. WorroRrp] are
necessarily absent.

1 also announce that the Senator
from Michigan [(Mri RBizcre] is absent
because of family illness.

I further announce that, if present
and voting, the Senator from Oklaho-
ma (Mr. Borrx] and the Senator from
Michigan [(Mr. Rixaix] would have
voted “aye.”

Mr. SIMPSON. I announce that the
Senator from Missouri [Mr. Bonp] is
necessary absent.
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I further announce that. if present
and voting, the Senator from Missourt
(Mr. Boxnp] would vote “yea.”

The PRESIDING OFFICER. Are
there any other Senators in the Cham-
ber desiring to vote?

The result was announced—yeas 73.
nays 18, as follows:

{Roilcall Vote No. 14 Leg.}

YEAS—73
Adams Fowler Metzenbaum
Axaka Glenn Mikuiski
Baucus / Gore Mitchell
Bentsen Garton 7 Moynihan
Biden Graham Murkowski
Bingaman Grassley Nickles
Bresux 7 Hatch Nunn
Bryan \/ Hatfield Pell
Bumpers Heflin Presslery
Burdick Hollings 7 Pryor
Byrd Inouye Robb
Chatee Jeffords Rocketeller v
Coats Jornston Roth
Cochran Kasseba: Sanford
Cohen Kasten Sarbanes
Cornrad Kennc?} Sasser
D'Amato Kerry Seymour
Danferthe”  onl Simon
Daschle Lautenberg Simpeon
Cixon Leahy Specter
Dodd Levin Thurmond
Domenict Licberman Warner
Durenyrger Lott « Wellstone
Exon McCain 7
Ford V' McConnell
NAYS3S—18

Bro'm/ Gramm 8Shelby
Bums Helms Smith
Cruig Lugar v Stevens ¢~
DeConcini Packwood Symms
Dole Retd Wallop
Gam Rudman Wirth

ANSWERED “PRESENT'~1

Mack
NOT VOTING—8

Bond Cranston Riegle
Boren Harkin Wofford
2 wdley Kerrey

30 the bill (S. 12), as amended, was
fFassed, as foilows:
S.12
Be it enacted by the Senate and House of
Representatives of the United States aof
America in Congress assembled,
SHORT TITLE

Skcrion 1. This Act may be cited as the
"Cable Television Consumer Protection Act
of 1982",

FINDINGS

Szc. 2. The Congress {inds and declares
the following:

(1) Pursuant to the Cable Communica-
tions Policy Act of 1984, rates for cable tele-
vision services have been deregulsted in ap-
proximately 97 percent of all franchises
since December 29, 1984. Since rate deregu-
lation, monthly rates for the lowest priced
basic cable service have increased by 40 per-
cent or more for 28 percent of cable teievi-
sion subscribers. Although the average
number of basic channels has increased
from about 24 to 30, average monthly rates
have increased by 29 percent during the
same period. The average monthly csble
rate has increased almost three times as
much as the Consumer Price Index since
rate dereyulation.

(2) For a variety of reasons, including
local franchising requirements and the ex-
traordinary expense of constructing more
than one cable television system to serve a
particular geographic area, most cable tele-
vision subscribers have no opportunity to
select between competing cable systems.
Without a sufficlent number of local televi-
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sion broadcast signals and without the pres-
ence of another multichannel video pro-
gramming distributor, a cable system faces
no local competition. The result is undue
market power for the cable operator as com-
pared to that of consumers and video pro-
grammers.

(3) There i{s s substantial governmental
and First Amendment interest in promoting
a diversity of views provided through muiti-
ple technoiogy media.

(4) There has been a substantial {ncrease
in the penetration of cable television sys-
tems over the past decade, with cable televi-
sion services now available to 71.3 million of
the 92.1 million households with televisions.
Nearly 54 million households. over 58 per-
cent of the households with televisfons, sub-
scribe to cable television, and this percent-
age is almost certain to increase. Ag a result
of this growth, the cable television industry
has become a domjnant p;:ationwide video
medium.

(8) The cable industry has become highly
concentrated. The potential effects of such
concencration are barriers to entry for new
programmers and a reduction in the number
of media voices available to consumers.

() Cable television rates for video pro-
gramming provided on other than the basic
service tier should not be governmentally
regqulated except in extraordinary circum-
stances, which may inciude the need to con-
trol undue market power.

(7) The cable television industry has
become vertically integrated; cable opera-
tors and cable programmers often have
common ownership. As & result, cable opers-
tors have the {ncentive and ability to favor
their affiliated programmers. This couid
make it more difficult for non-cable-affili-
ated programmers (o secure carriage on
cable systems. Vertically integrated pro-
gram suppliers also have the incentive and
ability to favor their affiliated cable operw-
tors over non-affiliated cable operators and
programming distributors using other tech-
nologies.

(8) There is a substantial governmental
and First Amendment interest in ensuring
that cable subscribers have access to local
noncommercial educational stations which
Congress has authorized. as expressed in
secuon 396¢ar5) of the Communications
Act of 1934 (47 U.8.C. 396(aX9)). The distri-
bution of unique noncommercial, education-
al programming services, including those
transmitted by noncommercial educational
television stations serving local communities
or markety, advances that interest in provid-
ing for the further education of our citizens
and encouraging ‘public telecommunica-
tions services which will be responsive to
the interests of people both in particular lo-
calities and throughout the United States,
which will constitute an expression of diver-
sity and excellence, and which will consti-
tute a source of alternative telecommunica-
tions services for all the citizens of the
Natjon"

(9) The Federal Government has a sub-
stantisl interest in making all nonduplica-
tive local public television services available
on cable systems because—

(A) public television provides educational
and {nformational programming to the Na-
tion's citizens, thereby advancing the Gov-
ermmment’'s compelling interest in educating
its citizens;

(B) public television is a local community
institution. supported through local tax dol-
lars and voluntary citizen contributions in
excess of $10,800.000.000 since 1972, that
provides public service programming that is
responsive to the needs and interests of the
local community:

(C) the Federal Government, in recogni-
tion of public television's integral role in
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serving the educationsal and (nformatic
needs of local communities, has :hves
more than $3.000.000.000 in public bre
casting since 1969; and

(D) absent carriage requirements ther
a substantial likelihood that citizens, =
have supported local public television se¢
ices. will be deprived of those services.

(10) A primary objective and benefit
our Nation's system of regulation of ta2i
sion and radio broadcasting is the lo
origination of programming. There is a 5
stantial governmental i{nterest in ensur:
its continuation.

(11) Broadcast television stations contir
to be an important source of local news &
public affairs programming and other o
broadcast services critical to an inform
electorate.

(12) Broadcast television prokramriing
supported by revenues generated from :
vertising broadcast over stations. Such p
gramming is otherwise free (0 those =
own television sets and do not require ca:
transmission to receive broadcast sigma
There {8 a substantial governmental inter:
tn promoting the continued availability
such free television programming, espec:a.
{or viewers who are unable to afford oth
means of receiving programming.

(13) As a result of the growth of cabie t
evision, there has been a marked shift
market share from broadcast tefevision
cable television services.

(14) Cable television systems and broa
cast television stations increasingly compe
for television advertising revenues. As (
proportion of households subscribing
cable television increases, proportiona:s
more advertising revenues will be real
cated from broadcast to cable television s:
tems.

(15) A cable television system which cs
ries the signal of & local television Sroa
caster Is assisting the broadcaster to
crease its viewership. and thereby attra
additional advertising revenues that othe
wise might be earned by the cable syste
operator. Ax a result, there is an econom
{ncentive for cable systems to terminate t!
retransmission of the broadcast sign:
refuse L0 CArry new signals. or reposition
broadcast signal to a disadvantageous cha
nel position. There is s substantial like
hood that sbsent the reimposition of such
requirement, additional local broadcast s:
nals will be deleted, repositioned. or not ca
ried.

(16) As a result of the economic incenty
that cable systems have to delete, repo:
tion, or not carry local broadcast signa.
coupled with the absence of a requiremc:
that such systems carry local broadrast s:
nals, the economic viability of free loc:
broadcast television and its ability to oric
nate quality local programming sl be ser
ously jeopardized.

(17) Consumers % ho subscribe to cable te
evision often do 3o to obtain local breadeas
signals which they otherwise would be nc
be able to receive, Or to obtain improved sis
nals. Most subscribers to cable televisio
systems do not or cannot majintain antenna
to receive brosdcast television services. d
not have lnput selector switches to conver
from a cable t0 antenna reception svster
or cannot otherwise receive broadcast telev:
sion services. The regulatory system create
by the Cable Communications Policy Act o
1984 was premised upon the continued exist
ence of mandatory carriage otligations fo
cable systems, ensuring that local station
would be protected from anticomperiti
conduct by cable systems.

(18) Cable television systems often are 1h
single most efficlent distribution system ‘2
television programming. A government man
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for & substantial socletal investment in
I ative distmbution systems for cable
slermy s, such as the “A/B" input selec-
’umﬂwnﬂl system. is not an enduring or
wF Ae method of distribution and is not in
T ne public interest.

.19 At the szme time, broadcast program-

:M that 15 carried remains the most popu-
;’“ prommmmg or. cable systems, and a
;”Dﬁmlm pariion of the penefils for which
34 Lmers pay caple systems is derived irom
wﬂ:‘ue of the signals of network affiliates,
_,;w‘:'ependent television stations, and public
relevision stations. Also, cable programming
e yced on channels agsacent to popular off-
,'-:oA;ir signals obtains a larger audience
.nan on other channel positions. Cable sys-
{ems. therefore. obtain great benefits from

broadcast signals which. until now,
they have been able to obtain without the
consent of the broadcaster or any copyright
nanility. This has resulted (n an effective
:ubsidy of the develcpment of cable systems
.by local brcadeasters. While at one time,
«hen cable systems did not attempt to com-
pete with local broadcasters for program-
ming. audience. and advertising, this subsidy
may have been appropriate. it is so no
longer and results in a competitive imbial-
ance between the two industries.

(20) The Cable Communications Policy
‘Act of 1984, in its amendments to the Com-
munications Act of 1934, limited the regula-
tory suthority of franchising authorities
over cable operators. Franchising authori-
ties are {Inding it difficult under the current
regulatory scheme to deny renewals to cable
systems that are not adequately serving
cable subscribers.

(21) Given the lack of clear guidelines in
applying the First Amendment to cable
{ranchise decisions. cities are unreasonably
exposed to liabiity for monetary damages
under the Civil Rights Acts.

(22) Cable systems should be encouraged
to caITy low power television stations li-
censed to the co.nmunities served by those
systems where the low power station creates
and broadcasts. s a substantial part of its
programmung 42y, local programming.

STATEMENT OF POLICY

Sec. 3. It is the policy of the Congress in
this Act to—

(1) promote the availability to the public
of a diversity c¢I views and information
through cable television and other video dis-
tribution media:

(2) rely on the marketplace, to the maxi-
mum extent feasible, to achieve that avail-
abllity:

(3) ensure that cable operators continue
to expand. where economically justified,
their capacity and the programs offered
over their cable sysiems;

(4) where cable television systems are not
subject to eflective competition, ensure that
consumer in‘erests are protected in receipt
of cable service; and

(3) ensure tiat cable television operators
do not have undie market power vis-a-vis
video programrers and consumers.

DEFINITIONS

Skc. 4. (a) Section 602 of the Communica-
tions Act of 1534 (47 US.C. 522) s amended
by redesignating paragraph (1) as para-
graph (2), by redesignating paragraphs (2)
and (3) as paragraphs (4) and (5), respective-
ly, by redesignating paragraphs (4) through
(10) as paragraphs (7) through (13), respec-
tively, by redesignating paragraphs (11) and
(12) as paragraphs (16) and (17). respective-
ly. by redesignating paragraph (13) as para-
graph (19), by redesignating peragraphs (14)
and (13) as paragraphs (23) and (24). respec-
tively, and by redesignating paragraph (16)
a3 paragraph (28).

CONGRESSIONAL RECORD — SENATE

(o) Section 602 of the Communications
Act of 1934 (47 U.S.C. 522), as amended by
this section, is further amended by inserting
immediately before paragraph (2). as so re-
designated. the following new paragraph:

(1) the term ‘activated channels’ means
those channels engineered at the headend
of a cable system for the provision of serv-
wces generally available to residential sub-
scribers of the cable system. regardless of
whether such services actually are prcyvided.
inciuding any channel designated fcr public,
educational, or governmental use;".

(¢) Section 602 of the Communications
Act of 1934 (47 U.S.C, 522), a8 amended by
this section, is further amended by insert.ng
immediately after paragraph (2). as so re-
designated. the following new paragraph:

“(3) the term ‘'available to a household’ or
‘available to a home’ when used in reference
to a multichannel video programrurng dis-
tributor means & particular household
which is a subscriber or customer of the dis-
tnbutor or a particular household which is
actively and currently sought as a subscrib-
er or customer ty a muitichanne! video pro-
gramming distributor:”.

(d) Section 602 of the Communications
Act of 1934 47 U.S.C. §22), as amended by
this section. i8 further amended by inserting
ummediately after paragraph (5), as so re-
designated. the foilowing new paragraph:

(6) the term ‘cable community’ means
the households in the geographic area in
which a cable system provides cable serv-
ice:”.

(e) Section 602 of the Communications
Act of 1934 (47 US.C. 522). as amended by
this section, is further amended by inserung
immediately after paragraph (13), as s0 re-
designated, the following new paragraphs:

“(14) the term ‘headend’ means the loca-
tion of any equipment of a cable system
used to process the signals of television
broadcast stations for redistribution to sub-
scribers;

“(15) the term ‘multichanne! video pro-
gramming distributor’ means a person such
as, but not llmited to, a cable operator, a
multichannel muitipoint distribution serv-
ice, & direct broadcast satellite service, or a
television receive-only satellite program dis-
tributor. who makes available for purchase,
by subscribers or customers, multiple chan-
nels of video prograrcming:’’.

(f) Section 602 of tne Communications Act
of 1934 (47 US.C. 522). as amended by this
section, is further amended by inserting im-
mediately after paragraph (17). as so redes-
ignated, the following new paragraph:

*“(18) the term ‘principal headend’
means— B

‘(A) the headend. in the case of a cable
system with a singie headend, or

‘“(B) in the case of a cable system with
more than one headend, the headend desig-
nated by the cable operator to the Commis-
sion as the principal headend, except that
such designation shall not undermine or
evade the requirernents of section 614;".

(g) Section 602 of the Communications
Act of 1934 (47 U.S8.C. 522). as amended by
this section, is further amended by inserting
immediately after paragraph (19), as s0 re-
designated, the following new paragraphs

“(20XA) the term ‘local commercial televi-
sion station’ means any full power television
broadcast station, determined by the Com-
mission to be a commercial station, licensed
and operating on a channel regularly as-
signed to its community by the Commission
that, with respect to s particular cable
system, is within the zsame television market
as the cable system ({or purposes of this
subparagraph, a television broadcasting sta-
tion's televigion market shall be defined as
specified in section 73.3555%d) of title 47,
Code of Federal Regulations. as in effect on
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May 1. 1991, except that. folloxinz a written
request. the Commission may. with respect
to & particular television broadcast s:iation.
include or exclude commuriiies from sucn
station’'s television market to betrer effactu-
ale the purposes of this Acry;

"(8) where such a television broadsast 5.2-
tion would, with respect to a pariculas
cable svstem, be considered a aistant s.wmal
under section 111 of title 17, United S:ates
Code, it shall be deemed to ke a loca. ccm-
mercial television station ugzon agreemont
t0 reimburse the cabie operator for the in-
cremental copyright costs assessed azast
such operator as a result of being carried r.a
tne cabie system: :

(C) the term lecal cerimercial (e.¢.1510n
station’ shall not inciude television transia-
tor stations and other pass:we repeaters
which operate pursuant 9 ¢ 7
47, Code of Federal Regulat.ous. or any 53
cessor regulations thereto.

"(21) the term ‘qualified ncnecommere:al
educational television stalion mears oo
television broadcast station which —

“{AX1) under the rules and regu aticr. of
the Commussion in effect on Marzcn 29, 136y,
1s licensed by the Commission as a oo
mercial educational television trrae
tion and which is owmned and «:oe -
public agency. nonprofit founda -
ration. or association; or

“(ii) is owned or operated by 3 murn. o ..
ity and transmits only roncomme~rmix!l oro
grams for educational purposes: cr

“(B) has as its licensee an entity
eligible to receive a commur
gTant, or any successor grant there'n
the Corporation for Public Broadcas:::

5. or

any sSuccessor organization theretoa. on 're
21

basis of the formula set forth in sec”
396(k 6K B) (47 U.S.C. 396¢k» 61 B:..

such term Includes (1) the trarslaior
noncommercial educational televi:
tion with five watts or higher power REat-4
the cable community. (11} a fuil service < a-
tion or translator if such station or tran.-ia-
tor is licensed to a channel reserved for non-
commercial educational use pursuan' to sec-
tion 73.608 of title 47, Code of Federal Keg-
ulations, or any successor regulations there.
to, and (III) such stations and transiators
operating on channels not so reserved as tne
Commission determines are quslified as
noncommercial educational stations:

“(22) the term ‘qualified low power sta-
tion’ means any television broadcast siation
conforming to the rules established {cr Low
Power Television Stations contained in part
T4 of title 47, Code of Federal Regulaticns,
only if—

(A) such station broadcasts during at least
the minimum number of hours of operation
required by the Commission for television
brosdcast stations under part 73 of titie 47,
Code of Federal Regulations. and a signufi-
cant part of their programming. (n an
amount to be determined by the Commis-
sion, is locally originated and produced:

“(B) such station meets all obligations and
requirements applicable to television broad-
cast stations under part 73 of title 47. Code
qf Federal Regulations. with respect to the
broadcast of nonentertalnment program-
ming; programming and rates tnvoiving po-
litical candidates, election issues, controver-
sial izsues of public importance, editorials,
and personal attseky; programming for chil-
dren: and equal employment opportunity:

“(C) such station complles with interfer-
ence regulstions consistent with their sec-
ondary status pursuant to part 74 of title 47,
Code of Federal Regulations; and

(D) such station is located no more than
3% miles from the cable system’'s headend.
or no more than 20 miles if the low power
station is located within one of the 50 larg-
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est Standard Metropolitan Statistical Aress,
and delivers to the input nermimtll: Oé‘tbr;:
signal processing equipment st the
system ﬁte;dend a signal level of —45 dth:
for UHF stations and —49 dBm for VHF
tions: in this paragraph shall be con-
;‘;ﬁf},’é"m grant any low power staqon pri-
S iary status fOr SPECtIUM OCCUP3NnCy: !

‘h) Section 632 of the Communications
Act of 1934 (47 U G.C. 522), a5 amenced by
+his section, is further amended—

(1) by striking "and” at the end of para-
graph (24). as so redesignated: and

(2) by inserting immediateiy after such
paragraph 24) rhe following new para-
graphs:

“(25) the term "usable activated channels’
means activated channels of & cable system.
except those chanrels whose use for the dis-
tribution of broadeast signals would conflict

termined by the Commission:

©(26) the term "video programmer’ means
a person engaged In the production. cre-
ation, or wholesale distribution of a video
programming service for sale;

“(27) the term ‘Line 21 closed caption’
means a “ata siynal which., when decoded,
provides a visual depiction of iInformation si-
multaneously being presented on the aural
channel of a television signal; and".

REGULATION OF CABLE RATES

Sec. 5. Section 623 of the Communications
Act of 1934 (47 U.S.C. 543) is amended to
read as follows:

“REGULATION OF RATES

“Src. 623. (a) Any Federal agency, State,
or franchising authority may not regulate
the rates for the provision of cable service,
or for the installation or rental of equip-
ment used for the receipt of cable service,
except to the extent provided under this
section and section 612. Any franchising su-
thority may regulate the rates for the provi-
sion of cable service, or any other communi-
cations service provided over a cable system
to cable subscribers, by only to the extent
provided under this section.

“(bK1) If the Commission finds that =
cable system s not subject to effective com-
petition, the Commission shall ensure that
the rates for the provision of basic cable
service, Including for the installation or
rental of equipment used for the receipt of
basic cable service, or charges for changes in
service tlers, are reasonable; except that if
fewer than 30 percent of all customers to
that cable system subecribe only to basic
cable service, the Commission also shall
ensure that rates are reasonable for the
lowest-priced tier of service subscribed to by
at least 30 percent of the cable system’s cus-
tomers.

“(2XA) Upon written request by a fran-
chising authority, the Commission shall
review the State and local 1aws and regula-
tions governing the regulation of rates of
cable systems under the jurisdiction of such
{ranchising sauthority. The Commission
shall authorize such franchising authority
to carry out such regulation pursuant to
paragraph (1) in leu of the Commission if
the Commisaion finds that—

“(1) such State and local laws and reguls-
tions conform to the procedures, standards,
requirements, and guidelines prescribed
under paragraph (4) and any interpretative
rulings, decisions. and orders of the Com-
mission that relate to rate regulation under
this subsection; and

(1) such franchising authority will pro-
vide the level of protection to consumers re-
quired by the Commission and that carries
out the national policy established in this
title.
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. tition by & cable operator or
am‘.ﬁ’ g\p;?up:éd party. the Commission
sball review such regulation of cable system
rates by a franchising suthority authorized
under this paragraph. If the Commission
finds that the franchising authority has
acted (nconsistently with the requirements
in subparagraph (A), the Commission shall
grant appropriate relief. If the Commission,
after the franchising authority has had a
reasonable opportunity to comment, deter-
mines that the State and local laws and reg-
ulations are not in conformance with sub-
paragraph (Ax{) or (il), the Commission
shall revoke such authorization.

“(3) A cable operator may add to or delete
from a hasic cable service tier any video pro-
gramming other than retransmitted local
television brcadcast signals. Any obligation
impecsed by operation of law inconsistent
with this subsection is preempted and may
not be er:forred.

“(4) Within 120 days after the date of en-
actment of the Cable Television Consumer
Protection Act of 1992, the Commission
shall prescribe by rule procedures, stand-
ards, requirerients, and guidelines for the
establlshment of reascnable rates charged
for basic cable service by a cable operator
not subject to effective competition.

“(5) A cable operator may file with the
Commission, or with a franchising authority
authorized by the Commission under para-
graph (2) to regulate rates, a request for a
rate increase in the price of s basic cable
service tier. Any such request upon which
fina! action is not taken within 180 days
after such request shall be deemed granted.

“(cX1) When a franchising authority or a
subscriber of any cable system found by the
Commission not to be subject to effective
competition files, within a reasonable time
after a rate increase for cable programming
service of that system, including an increase
which results from a change In that sys-
tem's service tiers or from a change in the
per channel rate paid by subscribers for a
particular video programming service, s
complaint which establishes a prima facie
case that rates for such cable programming
service are unreasonable based on the crite-
ria established by the Commission, the
Comunission shall determine whether such
rates for cable programming service sre un-
reasonable. In making it3 determination, the
Commission shall inquire of the cable opera-
tor of such system as to the reasons for
such rates. If the Commission finds that
such rates cannot be justified under reason-
able business practices, the Commission
shall establish reasonable rates.

“(2) Within 180 days after the dste of en-
actment of the Cable Television Consumer
Protection Act of 1892, the Commisstion
shall prescribe by rule—

“(A) the criteria for determining whether
rates for cable programming service are un-
reasonsble, and

“(B) criteria for determining that (1) s
complaint described under peragraph (1) is
filed within a reasonsble period after a rate
{ncrease and (U) the complaint establishes &
prima facie case that rates for cable pro-
gramming service sre unreasonable.

“(3) In establishing the criteria for deter-
mining whether rates for cable program-
ming service are unreasonable pursuant to
paragraph (2XA), the Commission shall con-
sider, among other factors—

“(A) the extent to which service offerings
are offered on an unbundled basis;

“(B) rates for similarly situsted cable sys-
tems offering comparable services, taking
into sccount, among other factors, similari-
ties in facilities. requlatory and governmen-
tal costs, and number of subscribers;

*“(C) the history of rates for such service
offerings of the system; :
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*(D) the rates for all cable programmin,
service offerings taken as a whole: and

“(E) the rates for such service offering;
charged by cable systems subject to effa.
tive competition, as defined in subsection
).

*(d) Under this section. a& cable si3tem
shall be presumed to be suktject to el
competition {f—

“(1) fewer than 30 percent of the house.
holds in the cable community subscrite 1g
the cable service of such cable system: or

*{2) the cable community is served by a

sufficient number of local television broad.
cast signals and by more than one mult-
channe! video programming distributor.
For purposes of paragraph (2), a cable com-
munity shail be considered as served by
more than one multichannel video program-
ming distributor il (A) comparable video
programmilig is available at comparabie
rates to at least a majority of the house.
holds in the cable commuzalty froem a com-
peting cable operator, multichanr.el mul:i-
point distribution service, direct broadcast
satellite program distributor, television re-
ceive-only satellite program aistributor. or
other competing multichannel! video pro-
gramming distributor, and (B) the number
of households subscribing to programming
services offered by such competing mult:-
channel video programming distributor. ar
by a combination of such distnbutors. is in
the aggregate at least 15 percent of the
households in the cable communiiy. No
competing multichannel video programmirg
distributor serving households in a cable
community which, directly or indirectly. s
owned or controlled by. or affihated
through substantial common owmnersh:p
with, the cable system in that cable commu-
nity, shall be included in any determination
regarding effective competition under this
subsection.

“(a) A cable operator shall have a rate
structure, for the provision of cable service.
that is uniform throughout the geograpn:c
area in which cable service is provided over
{ts cable system.

“(f) Nothing in this title shall be con-
strued as forbidding any Federal agency.
State, or franchising authority from—

(1) prohibiting discriminatior among cus-
tomers of cable service: or

“(2) requiring and regulating the nstaliz-
tion or rental of equipment which facilitates
the reception of cable service by hearing-im-
paired {ndividuals.

“(g) For purposes of this section. the term
‘cable programming service' means all video
programming services, including installation
or rental of equipment not used for the re-
cetpt of basic cable service, regardless of
service tler, offered over s cable system
except basic cable service and those services
offered on a Der channel or per program

basis.

“(h) Within 120 days of enactment of this
subsection, the Commission shall, by regula-
tion. establish standards. guidelines, and
procedures to prevent evasions of the rates.
services, and other requirements of this sec-
tion."”.

NONDISCRIMINATION WITH RESPECT TO VIDLO
PROGRAMMING

Src. 6. Part IV of title VI of the Cornmuni-
cations Act of 1932 (47 US.C. 851 et seq.) is
amended by adding at the end the following
new sections:

' NONDISCRIMINATION WITH RESPICT TO VIDEO
PROGRAMMING

“Qge, 640. () A video programmer in
which a cable operator has an atiributable
interest and who licenses video program-
ming for national or regional distribution—
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(1) shall not unreasonably refuse to deal
with any multichanne! video programming
distributor: and ) )

() shall not QLscrimmate in the price.
(erms. and condnlpm in the .'._ale of the
video programmers programming among
cable systems. cable operators. or other mul-
(ichannel video programming distributors if
such sction would have the effect of imped-
ing retail competition,

“(b) A video programmer in which a cable
operator has an attributable interest and
«ho licenses video programming for nation-
al or regional distribution shall make pro-

available on similar price, terms,
and conditions to all cable systems, cable op-
erators, or their agents or buying groups:
except that such video programmer may—

(1) lmpose reasonable requirements for
creditworthiness. offering of service. and fl-
nancial stability:

+(2) establish different price, terms. and
conditions to take into account differences
in cost in the creation. sale, delivery, or
transmission of video programming;

~(3) establish price, terms, and conditions
«hich take into account economies of scale
or other cost savings reasonably attributa-
ble to the number of subscribers served by
the distributor; and

~(4) permit price differentials which are
made in good faith to meet the equally low
price of & competitor.

“(¢) The Commission shall prescribe rules
and regulations to implement this section.
The Commission’s rules shall—

(1) provide for an expedited review of
any complaints made pursuant to this sec-
tion: and

*(2) provide for penalties to be assessed
against any. person filing & frivolous com-
plaint pursuant to this section.

“(d) Any person who encrypts any satel-
lite cable programming for private viewing
shall make such programming available for
private viewing by C-band receive-only
home sateilite antenna users. without any
obligation on the direct broadcast satellite
distributor or the programmer to pay the
costs necessary for C-band distribution.

“(e) This section shall not apply to the
signal of an affiliate of a national television
broadcast network or other television broad-
cast signal that is retranamitted by satellite
and shall not apply to any {nternal satellite
communication of any brosadcaster, broad-
cast network., or cable network.

“({) For purposes of this section, any video
programmer who licenses video program-
ming for distribution to more than one
cable community shall be considered a re-
glonal distributor of video programming.
Nothing contained in this section shall re-
quire any person who licenses video pro-
gramming for national or regional distribu-
tion to make such programming available in
any geographic area beyond which such
programming has been authorized or 1U-
censed for distribution.

“NONDISCRIMINATION WITH RESPECT TO
SATYLLITE CARRIERS

“Sec. 641. A fixed service satellite carrier
that provides service pursuant to section 119
of title 17, United States Code—

(1) shall not unreasonably refuse to deal
with any distributor of video programming
in the provision of such service to home sat-
ellite earth stations qualified to receive such
service under section 119 of title 17, United
States Code; and

*“(2) shall not discriminste in the price,
terms, and conditions of the sale of such
service among distributors to home satellite
earth stations qualified to receive such sig-
nals under section 119 of title 17. United
States Code, or between such distributors
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and other multichannel video programming
distributors.

““AGREEMINTS BETWEEIN CABLE OPERATORS AND
VIDEQO PROGRAMMERS

“Sgc. 642. Within one year after the date
of enactment of this section. the Commis-
sion shall establish regulations governing
program carriage agreements and related
practices between cable operators and video
programmers. Such regulations shall—

(1) Include provisions designed to prevent
a cable operator or other multichannel
video programming distributor from requir-
ing a financial {nterest {n a program service
as a condition for carriage on one or more of
such operator's systems;

*(2) include provisions designed to prohib-
it a cable operator or other multichannel
video programming distributor {from coerc-
ing a video programmer to provide exclusive
rights against other multichannel video pro-
gramming distributors as a condition of car-
riage on & system;

“(3) contain provisions designed to pre-
vent a multichannel video programming dis-
tributor from engaging in conduct the effect
of which is to unreasonably restrain the
ability of an unaffiliated video programmer
to compete fairly by discriminating in video
programming distribution on the basis of af-
filiation or nonaffiliation in the selection,
terms, or conditions for carriage of video
programmers;

“(4) provide for expedited review of any
complaints made by a video programmer
pursuant to this section;

*(5) provide for appropriate penalties and
remedies for violations of this subsection.
including carriage; and

*(8) provide penalties to be assessed
against any person filing a frivolous com-
plaint pursuant to this section.”.

LEASED COMMERCIAL ACCISS

Sxc. 7. (a) Section 612(a) of the Communi-
cations Act of 1834 (47 U.S.C. 532(a)) is
amended by inserting ‘“to promote competi-
tion in the delivery of diverse sources of
video programming and” immediately after
“purpose of this section is".

(b) Section 612(c) of the Communications
Act of 1934 (47 U.S.C. 532(c)) is amended—

(1) in paragraph (1) by inserting "and
with rules prescribed by the Commission
under paragraph (4)" {mmediately after
“purpose of thig section’; and

(2) by adding at the end the following new
paragraph:

“(4XA) The Commission shall have the
authority to—

“(1) determine the maximum reasonable
rates that a cable operator may establish
pursuant to paragraph (1) for commercial
use of designated channei capacity, includ-
ing the rate charged for the billing of rates
to subscribers and for the collection of reve-
nue from subecribers by the cable operator
for such use: and

“(11) establish reasonable terms and condi-
tions for such use, including those for bill-
ing and collection.

“(B) Within 180 days after the date of en-
actment of this paragraph, the Commission
shall establish rules for determining the
maximum reasonable rate under subpara-
graph (AX1) and for establishing terms and
conditions under subparagraph (AXii).”.

(c) Paragraph (5) of section 812(b) of the
Communications Act of 1834 (47 US.C.
532(b)) s amended to read as follows:

*(3) For the purposes of this section, the
term ‘commercial use’ means the provision
of video programming. whether or not for
profit.”.

(d) 8ection 612 of the Communications
Act of 1934 (47 U.S.C. 532) is amended by
adding at the end the following new subsec-
tion: ’
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“(Ix1) Notwithstanding the provisiors cf
subsections (b) and (c), a cable operator re-
quired by this section to designate channe!
capacity for commercial use may use anv
such channel capacity for the provision of
programming from a qualified minority ~ro2-
gramming source (if such source is no: af-
fillated with the cable operator: tf such
programming is not already carried on ‘e
cable system. The channel capacity used 0
provide programming from a qualified ..
nority programming source pursuant to tiis
subsection may not exceed 33 percent of the
channel capacity designated pursuant to
this section. No programming provided over
a cable system on July 1, 1990. may qual:ly
as minority programming on that caople
system under this subsection.

*(2) For purposes of this subsection—

“(A) the term ‘qualified minornty
gramming source’ means A& prograimm.ng
source which devotes significantly alt of .23
programming to coverage of minority v.cd -
points, or to programming directed at mem-
bers of minority groups. and which s o.er
50 percent munority-owned; and

“(B) the term 'minority’ includes Biacks.
Hispanics, American Indians, Alaska Na-
tives, Asians, and Pacific Islanders.”

LIMITATIONS ON CONTROL AND UTILIZATION

Sec. 8. Subsection (f) of section 613 c{ @i«
Communijcations Act of 1934 ¢+47 USC. 2.0,
is amended to read as follows:

“(fX1) In order to enhance effectite com-
petition, the Commission shall. within one
year after the date of enaciment of (ne
Cable Television Consumer Protection Act
of 1992. conduct a rulemaking proceed:.ng 'o
prescribe rules and regulations estabiisnh.
lng—

“(A) reasonable limits on the number <!
cable subscribers a person is authorized *2
reach through cable systems owrned b5y s
person. or in which such person has an it
tributable interest; and

“(B) reasonable llmits on the number of
channels on a cable system that can be cc-
cupled by s video programmer in whicn a
cable operator has an attributabie interest.

©(2) In prescribing rules and regulat.crs
under paragraph (1), the Commission sra.l.
among other public interest objectives—

“(A) ensure that no cable operator or
group of cable operators can unfair:y
impede, either because of the size of any in-
dividual operator or because of joint act:ons
by a group of operators of sufficient size.
the flow of video programming f{rom the
video programmer to the consumer:

“(B) ensure that cable operators affiliated
with video programmers do not favor such
programmers in determining carnage c=o
their cable systems or do not unreasonab.y
restrict the flow of such programm:ng (0
other video distributors:

“(C) take particular account of the market
structure, ownership patterns, and other re.
lationships of the cable television indus:ry.
including the nature and market power of
the local franchise, the joint ownership ¢f
cable systems and video programmers. and
the various types of non-equity conircil.l'g
interests; )

“(D) account, for any efficiencies and
other benefits that might be gainod
through increased ownership or contrcl.

“(E) make such rules and regulations re-
flect the dynamic nature of the commur.ca-
tions marketplace;

“(F) not impose limitations which ac..c
bar cable operators from serving prev.c.:.
unserved rural areas; and

“(G) not impose limitations which a ..z
{mpair the development of diverse anc . .=
quality video programming.”.

jedgnly
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CROSS-OWRERENTP

8rc. 9. () Section 61Xa) of the Communi-
cations Act of 1934 (47 USB.C. 533a)) s
amended—

(1) by inserting “(1)” immediately after
“(ary' and
12)bysdd1ruuﬂuendt.he(oﬂovm(ne'

ptrunp

“(2) It shall be uniawtul for s cable opera-
tor to hold a license for multichannel multd-
point distribution service, or to affer satel-
lite master antenna television service sepa-
rate and spart from any {ranchised cable
service, in any portion of the cable commu-
nity served by that cable operator's cable
system. The Commission—

"(A) shall waive the requirements of this
paragraph for all existing multichannel
multipoint distribution services and satellite
master antenna television services which are
owned by & cable operator on the date of en-
actment of this paragraph; and

“(B) may waive the requirements of this
paragraph to the extent the Commission de-
termnines is necessary Lo ensure that all sig-
nificant portions of the affected csble com-
munity are able to obtsin video program-
ming.”.

(b) 8ection 613(c) of the Communications
Act of 1934 (47 U.8.C. 53¥c)) is amended—

(1) by inserting *(1)” Immediately after
“(€)”": and

(3) by adding at the end the following new
paragraph:

“(2) If ten pereent of the households in
the United States with television sets sub-
scribe to any one service provided by muiti-
channel video programming distributors di-
rectly via satellite to home satellite anten-
nae, the Commimion shall promuigate ap-
propriate regulations (A) limiting ownership
of any such distributor by cable operators
and (B) requiring access to such satellite
service by unaffiliated video programmers.”.

CUSTOMER SERVICE

Szc. 10. (a) Section 632(a) of the Commu-
nications Act of 1934 (47 US.C. 352%a)) is
amended—

1) bylmerﬁns “may establish and” tm-
“authority ™

mediately after

(2) by striking “ upmolnfnmhhe(m-
cluding s franchise renewal, subject to sec-
tion 626),""; and

(3) in paragraph (1), by inserting tmmedi-
ately after “operator” the following: ‘‘that
(A) subject to the provizions of subsection
(e), exceed the standards set by the Com-
mission under this section, or (B) prior to
the issuance by the Commission of rules
pursuant to subsection (dX1), exist on the
date of enactment of the Cable Television
Consumer Protection Act of 1993,

(b) Section 632 of the Communications
Act of 1934 (47 UB.C. 532) s amended by
adding at the end the following new subsec-
tion:

“(dK1) The Commisgion, within 180 days
after the date of enactment of this subsec-
Lion, shall, after notice and an opportunity
for comment, issue rules that establish cus-
tomer service standards that ensure that ail
customers are fairly served. Thereafter the
Commission ahall regularly review the
standards and make such modifications as
may be necessary to ensure that customers
of the cable industry are fairly served. A
‘ranchising authority may enforce the
standards established by the Commiagion.

(2) Notwithstanding the provisions of
subsection (a) and this subsection, nothing
in this title shall be construed to prevent
the enforcement of—

“(A) any municipal ordinanee or agree-
ment, or

“(B) any State Iaw,

cancerning customer service that mposes
customer service requirements that exceed
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the standards set by the Commission under
this section.

“(e) In the event that a particular fran-
chising authority, pursuant to its suthority
under subsection (a). requires provisions for
enforcement of customer service require-
ments of the cable operator that exceed the
standards established by the Commission,
the cable operator may petition the Com-
mission for a declaration, after notice and
hearing and based upon substantial evi-
dence, that the particular franchising auth-
ority’s requirements are not in the public in-
terest. In determining whether a particular
{ranchising authority’s provisions for en-
forcement of customer service requirements
are not in the public interest. the Comimis-
sion shall consider the needs of the local
area served by the particular franchising au-
thority.”.

FRANCHISE RENTWAL

Szc. 11. (a) Section 626(a) of the Commu-
nications Act of 1934 (47 US.C. 546(a)) is
amended by adding at the end the follow-
ing: "'Submistion of & timely written renewal
notice by the cable operator specifically re-
questing a franchising authority to initiate
the formal renewal process under this sec-
tion is required for the cabie operator to
invoke the renewal procedures set forth in
subsections (a) through (g); except that
nothing in this section requires a franchis-
ing authority to commence the renewal pro-
ceedings during the 6-month period which
begins with the 36th month before the fran-
chise expiration.”.

(b) Section 626(cX1) of the Communica-
tions Act of 1934 (47 US.C. 548(cX1) is
amended—

(1) by inserting “pursuant to mbsectlon
(0)” immediately after “renewal of a fran-
chise’; and

(2) by suiking “completion of any pro-
ceedings under subsection (a)’ and inserting
in lieu thereof the following: “date of the
submission of the cable operator's proposal
pursuant to subsection (b)".

(c) Section 626(cX1XA) of the Communi-
cations Act of 1934 (47 UB.C. 846(cX1XA))
is samended by inserting ‘‘throughout the
franchise term’ immediately after “law’’.

(d) Bection 626(cX1XB) of the Communi-
cations Act of 1934 (47 US.C. 546(cXIXB))
is amended—

(1) by striking “‘mix, quality, or level” and
{neerting in lijeu thereof “mix or quality”;
and

(2) by inrerting “throughout the franchise
term” immediately after “needs”.

(e) Section 626(d) of the Communications
Act of 1934 (47 U.8.C. 546(d)) is amended—

(1) by inserting “which has been submit-
ted in compliance with subsection (b)” im-
mediately after “Any denisl of a proposal
for renewal”; and

(3) by striking all after ‘‘uniess” and in-
serting {n Heu thereof the folowing: “‘the
operalor has notice and opportunity Lo cure,
or in any case in which it i3 documented
that the franchising suthority has waived in
writing its right to object.”.

{{) Section 628{eX1xA) of the Communi-
cations Act of 1934 (47 U.8.C. 548(eXINA))
is amended by inserting immediately after
“section” the following: “"and suech failure Lo
comply actually prejudiced the cable opera-
wor”

(g) Section 636 of the Communications
Act of 1934 (47 U.S.C. 548) (s amended by
l.ddm,zut.neendmc followng new subsec-

(l) Notwithstanding the provisions of
subsections (a) through (h), any lawful
action Lo revoke s cabie operator’s {franchise
for cause shall not be neyated by the it
ation of renewal proceedings by the cable
operator under this section.”.
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REQUIREMENT POR CERTAIN EQUIPMEINT O!
TELEVISION SETS

Sec. 12. Section 303(s) of the Comumur:
tions Act of 1934 (47 US.C. 303s)
amended—

(1) by inserting “, and be equipped with
electronic switch permitting users of the -
paratus to change readily among all vic
distribution media,” lmmediately after 't
evision broadcasting’; and

(2) by inserting immediately before t
period at the end the following: ., exct
that such electronic switch shall be requir
only if the Commission determines that t
{nstallation of the switch i3 technically a
economically feasibie”,

LIMITATION OF FRANCHISING AUTHCRITY
LIABILITY
Srec. 13. Part I11 of title IV of the Comm
nications Act of 1934 (47 U.S.C. 821 et set
is amended by adding at the end the follo
ing new section:

“LIMITATION OF LIABILITY

“8rc. 628. (8) In any court proceedir
pending on the date of enactment of tr
section, or initiated after such date. invol
ing any clalm under the Civil Rights Ac
asserting a violation of Pirst Amendme:
constitutional rights by a francnising a:
thority or other governmental entuty or ¢
any officlal, member, empioyee. or agent ¢
such authority or entity, arising from a
tions expressly authorized or required t
this title. any relief shall be limited to u
Junctive relief, deciaratory relief. and atic
ney’s fees and legal costs, except as provide
in subsection (b).

“(b) The limutation required by subsectic
(a) shall not apply to actions that. prior ¢
such violatfon, have been determuned by
final order of a court ef binding jurisdictior
no longer subject to appeal. to be in “10is
tion of constitutional rights under the Fir:
Amendment ar of the Civil Rights Acts.”.

MINIMUM TECHNICAL STANDARDS

Szc. 14. Section 824(e) of the Communica
tions Act of 1934 (47 US.C. S544ed) v
amended to read as follows:

“(eX1) The Commission shall. within orn.
year after the date of enactment of the
Cable Televigion Consumer Protection Ac
of 19912, establish minimum technical stand
ards to ensure adequate signal quaiity fo:
all classes of video programming signais pro
vided over & cable system, and thereaite:
shall periodically update such minimum
standards to reflect improvements in tech
nology.

“(2) The Commission may establish stand.
ards for technical operation and other sig-
nals provided over a cable system wncluding
but not limited to high-definition teiev.sion
(HDTV).

*(3) The Commission may require complii-
ance with and enforce any standard estab-
lished under this subsection, adjusied as ap-
propriate for the particuar circumsiances
of the local cable system and caple commu-
ty.

“{4) The Commission shall establish pro-
cedures for complaints or petitions asserting
the failure of a cable operator Lo meet the
technical ; apnd seeking an oraer
compelling compiiance; except that cothing
in this subsection ahall be construed Lo bmit
the ability of a complainant or petizioner to
seek any other remedy that may be avail-
abie under the franchise agreem<.nt or State
or Federal law or regulation.

“(3) After the establishment of technical
standerds by the Commission pursuant o
this secuon, peither a State or political sub-

poiitical subxdivision thereof, shall —
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~(A) establish any technical standards de-
scribed in this subsection:

+(B) enforce any such standards that have
not been established by the Commission: or

+(C) enforce any such standards that are
inconsistent with the standards established
by the Commission.”.

RETRANSMISSION CONSENT FOR CABLE SYSTEMS

SEc. 15. (a) Section 325 of the Communica-
tions Act of 1934 (47 U.S.C. 325) Is amended
py redesignating subsections (b) and (c) as
subsections (¢) and (d), respectively, and by
tnserting immediately after subsection (a)
the following new subsection:

“(bX1) Following the date that is one year
alter the date of enactment of this subsec-
tion. no cable system or other multichannel
video programming distributor shall re-
transmit the signal of a broadcasting sta-
tion. or any part thereof, without the ex-
press authority of the originating station,
except ag permitted by section 614.

*(2) The provisions of this section shall
not apply to—

“(A) retransmission of the signal of a non-
commercial broadcasting station;

*(B) retransmission directly to a home sat.
ellite antenna of the signal of a broadcast-
ing station that (s not owned or operated by,
or afflliated with., a broadcasting network, if
such signal was retransmitted by a satellite
carrier on May 1, 1891;

*(C) retransmission of the signal of a
broadcasting station that is owned or oper-
ated by, or affiliated with, a broadcasting
network directly to a home satellite anten-
na, if the househoid receiving the signal is
an unserved household; or

“(D) retransmission by a cable operator or
other multichannel video programming dis-
tributor of the signal of s superstation if
such signal was obtained from a satellite
carrier and the originating station was & su-
perstation on May 1, 1991.

For purposes of this paragraph, the terms
‘satellite carrier’. ‘superstation’, and ‘un-
served household’ have the meanings given
those terms, respectively, in section 11%d)
of title 17. United States Code, as in effect
on the date of enactment of this subsection.

“(3XA) Within 45 days after the date of
enactment of this subsection, the Commis-
sion shall commence a rulemaking proceed-
ing to establish regulations to govern the
exercise by television broadcast stations of
the right to grant retransmission consent
under this subsection and of the right to
signal carriage under section 614, and such
other regulations as are necessary to admin-
ister the limitations contained in pararaph
(2). The Commission shall consider {n such
proceeding the impact that the grant of re-
transmission consent by television stations
may have on the rates for basic cable service
and shall ensure that rates for basic cable
service are reasonable. 8uch rulemsaking
proceeding shall be completed within six
months after {ts commencement.

*(B) The regulations required by subpara-
graph (A) shall require that television sta-
tions, within one year after the date of en-
actment of this subsection and every three
years thereafter, make an election between
the right to grant retransmission consent
under this subsection and the right to signal
carriage under section 614. If there is more
than one cable system which services the
same geographic area, a station’s election
shall apply to all such cable systema.

“(4) If an originating television station
elects under parsgraph (IXB) to exercise its
right to grant retransmission consent under
this subsection with respect to & cable
system, the provisions of section 614 shall
not apply to the carriage of the signal of
such station by such cable system.
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*(5) The exercise by a television broadeast
station of the right to grant retransmission
consent under this subsection shall not
interfere with or supercede the rights under
section 614 or 615 of any station electing to
assert the right to signal carriage under
that section.

“(8) Nothing in this section shall be con-
strued a8 modifying the compulsory copy-
right license established in section 111 of
title 17, United States Code. or as affecting
existing or future video programming licens-
ing agreements between broadcasting sta-
tions and video programmers.’.

REQUIREMENT TO CARRY LOCAL BROADCAST
SIGNALS

Sec. 16. Part II of title VI of the Commu-
nications Act of 1934 (47 U.8.C. 531 et seq)
is amended by inserting immedlately after
section 613 the following new sections:

“CARRIAGE OF LOCAL COMMIRCIAL TEZLEVISION
SIGNALS

“Src. 614. (a) Each cable operator shall
carry. on the cable system of that operator,
the signals of local commercial television
stations and qualified low power stations as
provided by this section. Carriage of addi-
tional broadcast television signals on such
system shall be at the discretion of such op-
erator. subject to section 325(b).

“(bX1XA) A cable operator of a cable
system with 12 or fewer usable activated
channels shall carry the signals of at least
three jocal comunercial television stations,
except that if such a system has 300 or
fewer subscribers, it shall not be subject to
any requirements under this section so long
as such system does not delete from carriage
by that system any signal of a broadcast tel-
evision station.

*(B) A cable operator of & cable system
with more than 12 usable activated chan-
nels shall carry the signals of local commer-
cial television stations, up to & maximum of
one-third of the aggregate number of usable
activated channels of such system.

*(2) Whenever the number of local com-
mercial televisjon stations exceeds the maxi-
mum number of signals a cable system s re-
quired to carry under paragraph (1), the
cable operator shall have discretion in se-
lecting which such signals shall be carried
on its cable system, except that—

“(A) under no circumstances shall a cable
operator carry a qualified low power station
in lieu of a local commercial television sta-
tion: and

“(B) {f the cable operator eiects to carry
an affiliate of a broadcast network (as such
term is defined by the Commission by regu-
lation), such cable operator shall carry the
affiliate of such broadcast network whose
city of license reference point, as defined
under section 76.53 of title 47. Code of Fed-
eral Regulations (as in effect on January 1,
1991), or any successor regulation thereto, is
closest to the principal headend of the cable
system.

“(3NA) A cable operator shall carry in {ts
entirety, on the cable system of that opera-
tor, the primary video, accompanying audio,
and Line 21 closed caption transmission of
each of the local commercial television sta-
tions carried on the cable system and, to the
extent technically feasible, program-related
materisl carried in the vertical blanking in-
terval, or on subcarriers. Retransmission of
other material in the vertical blanking in-
terval or other non-program-related materi-
al (Including teletext and other subscription
and advertiser-supported information serv-
ices) shall be at the discretion of the cable
operator. Where appropriate and feasible,
the operator may delete signal enhance-
ments, such ss ghostcanceling. from the
broadcast signal and employ such enhance-
ments at the system headend or headends.

S76
“(B)Y The cable operator shall carry -
entirety of the program scheaule of ary :«
evision station carried on the cable svsie:
unless carriage of specific programm:
prohibited. and other programm:ng au:~-
{zed to be substituted. under section 7657 .
subpart F of part 76 of title 47. Code of Fe=:
eral Regulations (as in effect on January
1891), or any successor regulations theret

(4 A) The signals of local commers:
television stations that a cable operator ca:
ries shall be carried without material dex::
dation. The Commission shall adopt ca:
riage standards to ensure that. to the exter
technically feasible., the quality of siam
processing and carriage provided by a can.
system for the carriage of local commerciz
television stations will be no less than ihz
provided by the system for carriage of an
other type of signal.

“(B) At such time as the Comm =z
scribes modifications of the siar
television broadcast signals. the Com =
shall initiate a proceeding to estabish an
changes in the signal carriage requiremen:
of cable television systems necessaty
ensure cable carriage of such broadeast si<
nals of local commercial televisicn s:a
which have been changed to cornfcrm wit-
such modified standards.

“(5) Notwithstanding paragragix L.
cable operator shall not be required tocarr
the signal of any local commerc:a. tele: :
station that substantially dupicates
signal of another loca! commercial i:
sion station which is carried ¢n 135 ¢
system, or to carry the signals of more “na:
one local commercial television s:ation a!
filfated with a particular broadcas: netwcr:
(as such term is defined by regula:i.on,. 1!
cable operator elects to carry on i::
system a signal which substant:all
cates the signal of another loca: com
television station carried on
system. Or tOo CArry on its system
of more than one locai commerc:
sion station affiliated with a partic..
broadcast network, all such sigrnals sha:! o
counted toward the number of s:gnals .+
operator 13 required to carry under para
graph (1)

*(6) Each signal carried in fuifillmernt o
carriage obligations of a cable operiio:
under this section shall be carried on rx
cable system channel number on which i«
local commercial television station is brcac
cast over the air, or on the channe! o7
which it was carried on July 19. 1985. at tr
election of this station. or on such othe
channel number as {s mutually agreed upcr
by the station and the cable operator. An:
disputes regarding the positioning of a loca
commercial television station shall be re
s0lved by the Commission.

“(7) Signals carried in fulfillment of th~
requirements of this section shall be provic
ed to every subscriber of a cable system
Such signals shall be viewable via cable or
all television receivers of & subscriber which
are connected to a cable system by a catle
operator or for which a cable operator Dro-
vides a connection. If a cable operator au-
thorizes subscribers to install additional re-
ceiver connections. but does not provide the
subscriber with such connections. or with
the equipment.and materials for such con-
nections, the operator shall notify such suo-
scribers of all broadcast stations carried on
the cable system which cannot be viewed 12
cable without a converter box and shai
offer to sell or lease such a converter box ¢
such subscribers at reasonable rates.

“(8) A cable operator shall identify. urorn
request by any person, the signals carr.ec
on its system in fulfillment of the requ.-¢
ments of this section.

-~ -
-
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~(9) A cable operator shall provide written
notice to a local commercial television sta-
tion at least 30 days prior Lo either deleting
from carriage or repositioning that station.
No deletion or repositioning of a local com-
mercial television station shall occur during
a period in which major television ratings
services measure the sfze of audiences of
local television sfactions. The notification
provisions of this paragraph shall pat be
used to unde:mn:ine or evade the channel po-
sitioning or carriage requirements impcsed
upon cable operators under this section.

“(10) A caole operator shall not accept or
request monetarv payment or other valoa-
ble consideration ir. exchange eitaer for car-
riage of local commercial television stations
in fulfiment of the requirements of this
section or for the channe! positioning rights
provided to such stalions under this secuion.
except that—

(A} anv such statico, U it does not deliver
to the pricipai headend of the cable system
either a -ignatl of -45 dBm for UHP signals
or -49 dBm for VHT signais at the input ter-
munais of the signal processing equipment,
shall be required to bear the costs associat-
ed with delitering a good quality signal or a
baseband video signal:

*(B) a cable operator may accept pay-
ments from stations which would be consid-
ered distant signals under section 111 of
title 17, United States Code, as reimburse-
ment for the incremental copyright costs as-
sessed against such cable operator for car-
riage of such signal: and

“(C) & cable operater may continue to
accept monetary payment or other valuable
caonsideration in exchange for carriage or
channel positioning of the signal of any
local commercial television station carried
in fulffiiment of the requirements of this
section. through, but not beyond. the date
of expiration of an agreement thereon be-
tween & cable operator and s local commer-
cial television siation entered into prior to
June 28. 1990,

“(c) If there ar nct sufficient signals of
full power !ocal commercial television sta-
tions to fill the channeis set aside under
subsection (b), the cable operator shall be
required to carry qualified low power sta-
tions until such crannels are filled

“(dX1) Whenever a local commercial tele-
vision station believes that a cahle operator
has {alled to meet {ts obligations under this
section, such station stall notify the opera-
tor, in writing, of the sileged failure and
identify its reasons for believing that the
cable operstor is cbligated o carry the sig-
nals of such sta‘ion or has otherwise {ailed
to comply with the channe! positioning or
repositioning requirements of this section
The cable operator shall, within 30 days
after such written noufication, respond in
writing to such rotification and either com-
mence (o carry the signal of such statton in
accordance with the terms requested or
state its reasons for believing that it ia not
obligated to carry such signal or ia in com-

repositioning by a cable operator may
obtain review of such denial by {lling & com-
plaint with the Commission. Such com-
plamnt shall allege the manner in which
such cable operator has failed to meet {ts
olnnauommdt.neb-dltarwd:m
tions.

“(2) The Commission shall afford such
cable operator an opportunity o present
dats and srguments to establish that there
has been no faiture to meet itz obligations
under this section.

“(3) Within 120 days after the date & com-
plamt ts fled, the Commission shall deter-
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mine whether the cabie operstor has met its
obligarions under this section. If the Com-
mission determines that the cable operstor
has failed t0 meet zueh ohligations, the
Comimission ahall order the cahle operator
to reposition the complaining station or. in
the case of an obligation to carry a station,
to commence carmiage of the station and to
coptinue such carriage for at least 12
motiths. If the Commission determines that
the capie operator has fully met the re-
quirements of this section, it shall dismisg
the complaint.

“(e) No cable operator shall be required—

“71) to provice or make available any
input selector switch as defined in section
78.5(mn) of title 47, Ccde of Federal Regu-
lations, or any comparsble device, or

*(2) to provide in‘ormation to subscribers
about input selector switches or comparable
davizes.

“(f) Within 180 days after the date of en-
actment of this section, the Commission
shall, following a ruiemaking proceeding,
issue reguiations impiementing the require-
ments imposed by this section.

“(g) Within 90 days after the date of en-
acument of this Act, the Federal Communi-
cations Commission shall commence an in-
quiry to determine whether broadcast tele-
vision siations whose programming consists
predominantly of sales presentations are
serving the public interest, convenience, and
necessity. The Commission shail take into
corsideration the viewing of such siations,
the level of competing demands for the
channels allocated to such stations, and the
roie of such stations in providing competi-
tion to nonbroadcast services offering simi-
lar p In the event that the
Commission concludes that one or more of
such stations are pot serving the puhlic in-
terest, convenience, and necessity, the Com-
misgion shall allow the licensees of such sta-
tians a reasonable period within which to
provide different programming, and shall
not deny such stations a renewal expectancy
due o0 their prior programming.”.

“‘CARRIAGE Of NONCOMMERCIAL EDUCATIONAL

TELEVISION SIGNALS

“Src. 615. (a) In addition to the carriage
requirements set forth {n section 614. each
operator of & cable aystem (hereafter in this
section referred to as an ‘operator’) shall
calTy the signals of qualified noncommer-
clal educational television stalions n ac-
cordance with the provisions of this section.

“(bX1) Subject to parsgraphs (3) and (3)
and subsection (e), each operator shall
caITy, on the cable system of that aperator,
each qualified local noncommercial educs
tional televizion station requesting carriage.

“(2XA) Notwithstanding paragraph (1), an
operator of a cable system with 13 or fewer
usable activated channels shall be required
to carry the szignal of only one qualified
local noncammercial educational television
station; except that an operator of such &
system shall comply with subsection (¢} and
may, tn {ts discretion, carry the signals of
other qualified noncommercial educational
television stations.

“(B) In the case of & cahle system de-
scribed in subparagraph (A) which operates
beyond the presence of any gualified local
noncommercial educational televizion sta-
tion—

“({) the operator shall carry on that
system the signal of one qualified noncom-
mercial educstional teievision station;

~(fi) the selection far carriage of such &
signal shall be at the election of the opera-
tor; and

~(i}) tn order to satizfy the requirements
for carrtage specified tn this subsection, the
operator of the system shall not be required
t0 reamave sny other programming service
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actually provided to subscribers on Mareh
29, 1990; except that such operator shall use
the first channel available to satizfy the re-
Guirements of this subparagraph.

“(3XA) Subject o subsection (c). an aper-
ator of & cable system with 13 t0 36 Csap.e
aciivated channrels—

(1) shall carry the signal of at least on~
qualified local noncommercial ecucational
television siation but shall not be required
to carry the signais of more than three such
stations. and

(i) may, in its discretion, carry additional
such staticns.

“(B) In the case of a cable svstem de-
scribed in this paragrach which operates
beyond the presence of any qualified !ocal
noncommercial educational television sta-
tion, the operstor shall impcrt the s:gmnal of
at least one qualified noncommerciai educra-
tional station to comply with sudopargraph
(Auh.

(C) The operator of & cable =vstem de-
scribed in this paragraph which carries the
signal of a qualified local noncommerral
educazional station affiliated with a State
public television network shall not be re-
quired to carry the signal of any sdditioral
qualified local noncommercial educational
teievision smation affiliated witn rhe same
network if the programmung af surh sddi-
tional station is substantaily dugticated 07
the programming of the qualified 'ccal non-
commercial educational television siaiicn

receiving carriage.
“(D) An operator of a svstemn described :n
subparagraph (A) which ircreases “he

usable activated channel capacity of t..e
system to more than 36 channeis o or after
March 29, 1990 shall. in accordance with the
other provisions of this section. carry 'he
signal of each qualified local noncommernia;
educational television stat:on requesing
carriage, subject to subsection (e’

*(¢) Notwithstanding any other provision
of this section, all operators <nail cont.nte
to provide carriage to all qualified lccal non-
commercial educational television stations
whose signals were carried on their svstems
a8 of March 29, 1990. The requircments of
this subsection may be waived with respect
to a particular operator and 8 Darticuiar
such station. upon the writlen consent of
the operator and the station.

“¢(d) An operator required to add the s:q-
nals of qualified local noncommerciai educa-
tional teievision stations to & cab.e system
under this section may do so by placire
such sdditional stations on public. educa-
tional, or governmental channels not in use
for their designated purposes.

“(e) An operator of & cable system with a
capacity of more than 36 usable activaled
channeis which s required to carry the s:g-
nals of three qualified local noncommervial
educational television stations shall not be
required to carry the signals of add:tional
such stations the programming of which
substantially duplicates the pregramming
broadcast by another qualified local non-
commercis! educational tel2vision starion
requesting carrfage. Substantial dupiication
shall be deflned by the Commission in a
manner that promotes access to distinctive
noncommercial educational television serv-
fcen.

“(fy A quaiified local noncommercial edu-
cational teievision station whose signal is
carried by an operator shall pot assert any
network non-duplicatton rights it may have
pursuant to section 76.92 of title 47. Code of
Federal Regqulations, to require the deletion
of programs aired on other qualified local
pancommercial educational television sta-
tions whase signals are carrted by that oper-
ator.
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“(gH¥1) An operator shall retransmit in its
entirety the primary video, accompanying
audio. and Line 21 closed caption transmis-
sion of each qualified local noncommercial
educational television station whose signal
is carried on the cable system. and, tc the
extent technjcally feasible, program-related
material carnied in the vertica blanking in-
terval, or on subcarriers. that may be neces-
sary for rece:pt of programming by handi-
capped persons or for educat.onal or lan-
g1age purpcses. Rerransmission of other
malerial in the vertical blanking interval or
on subcarriers shail be w:ithin tiie discretion
of the operaior.

(2) An operator siiail provide each quali-
fied local noncommercial educaiional tetevi-
sion station whose signal (s carried {n ac-
coraance with this section, with bandwidth
and technical capacity equvalent to that
provided to ccmmercial television broadcast
statiors carried on the cable system and
shall carry the signal of each qualified local
noncommercial educational television sta-
tion without material degradation.

*(3) The signal of a quallfied local rion-
commercial educationsl television station
shail be carried on the cable system channel
number on which the qualified local non-
commercial educational television station is
broadcast over the air. or on the channel on
which {t was carried on July 19, 1985, at the
election of the statlon. or on such other
channel number as is mutually agreed on by
the station and the cable operator. The
sigrnal of a qualified local noncommercial
educational teievision station shall not be
repositioned by a cable operator unless the
operator, at least 30 days tn advance of such
repositioning, has provided written notice to
the station and to all subscribers of the
cable system. For purposes of thizs para-
graph. repositioning inciudes deletion of the
station from the cable system.

“'(4) Notwithstanding the other provisions
of this section, an operator shall not be re-
quired to carry the signal of any qualified
focal noncommercial educational television
station which does not deliver to the cable
system’s principal headend a signal of good
quality, as may be defined by the Commis-
sion.

*“(h) Signals carried (n fulfillment of the
carrage obligations of an operator under
this section shall be avaliable to every sub-
scriber as part of the cable system's lowest
priced service that includes the retransmis-
sion of local television broadcast signals.

“({1¥1) An operator shall not sccept mone-
tary payment or other wvaluable consider-
ation in exchange for carriage of the signal
of any qualified local noncommercial educa-
tional television station carried in fulffll-
ment of the requirements of this section.
except that such a station may be required
to bear the cost associated with delivering &
good quality signal to the principal headend
of the cable system.

“(2) Notwnthstanding the provisions of
this section. an operator shall not be re-
quired to add the signal of a qualified local
noncommercial educational televizsion sta-
tion not already carried under the provi-
sions of subsection (c), where such signal
would be considered as a distant signal for
copyTight purposes uniess such station reim-
burses the operator for the incremental

copyright costs assessed aguinst such opera-

tor as a result of such carriage.

“(jX1) Whenever a qualified local noacom-
mercial educational television station be-
lieves that an operator of a cable system has
falled to comply with the signal carriage re-
quirements of this section, the station may
file & complaint with the Commisaion. Such
complaint shall allege the manner in which
such operator has falled to comply with
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such requirements and state the basis for
such allegations.

“(2) The Commission shall afford such op-
eralor an opportunity to present data
Views, and arguments to establish that the
operator has complied with the signal car-
rage requirements of this section.

“(3) Within 120 days after the date a com-
plaint is filed under this subsection. the
Commission shall determine whether the
operator has complied with the require-
ments of this section. If the Commission de-
terrnines that the operator has failed to
comply with such requirements. the Com-
mission shail state with particularity the
basis for such findings and order the opera-
tor to take such remedial action as {s neces-
sary to meet such requirements. If the Com-
mission determines that the operator has
fully complied with such requirements. the
Commission shall dismiss the complaint.

“(k) An cperator shall identify. upon re-
quest by anyv person, those sigrials carmied in
fulfillment of the requirements of this sec-
tion.

(1) For purposes of this section, ‘qualified
local noncommercial educational television
station’ Is defined as a qualified noncom-
mercial educational television station—

“(A) which is licensed to a principal com-
munity whose reference point, as defined in
section 76.53 of title 47. Code of Federal
Reguiations (as in effect on March 29,
1990), or any successor regulations thereto.
is within 50 miles of the principal headend
of the cabie system; or

*(B) whose Grade B service contour, as de-
fined in section 73.683(a) of such title (as in
effect on March 29, 1990). or any successor
regulations thereto, encompasses the princi-
pal headend of the cable system.™.

NOTICE AND OPTIONS TO CONSUMERS REGARDING
CABLE EIQUIPMENT

Sgc. 17. The Communications Act of 1934

(47 US.C. 151 et 8eq.) is amended by adding

after section 624 the following new section:

*‘MOTICE AND OPTIONS TO CONSUMERS
REGARDING CONSUMER FLECTRONICS EQUIPMINT

“Sec. 624A. (a) This section may be cited
as the ‘Cable Equipment Act of 1892".

‘“(b) The Congress {inds that—

“(1) the use of converter boxes to receive
cable television may disable certain fune-
tions of televisions and VCRs, including, for
example, the ability to—

“(A) watch a program on one channel
while simultaneously using a VCR to tape &
different program on another channel;

“(B) use a VCR to tape two consecutive
programs that appear on different channels;
“ .
“(C) use certain special features of a tele-
vision such as & 'picture-in-picture’ feature:
and

'(2) cable openators should, to the extent
possible, employ technology that allows
cable television subscribers to enjoy the full
benefit of the functions available on televi-
sions and VCRs.

“(e) As used in this section:

‘(1) The term ‘converter box' means &
device that—

“(A) allows televisions that do not have
sdequate chanpel tuning capability to re-
ceive the service offered by cable operatofs;

or

‘“(B) decodes signals that cable operators
deliver to subscribers in scrambied form.

*“(2) The term 'VCR' means a videocas-
sette recorder.

“(dX 1) Cable operators shall not scramble
or otherwise encrypt any local broadcast
signal, except where authorized under pars-
graph (3) of this subsection to protect
sgainst the substantial theft of cable serv-
ice.
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*(2) Notwithstanding paragraph (1 of
this subsection. there shall be no limitation
on the use of scrambling or encrypi.on tech-
nology where the use of such tecrnologv
does not {nterfere with the functions of sub-
scribery’ televisions or VCRs.

*(3) Within 180 days after the daze of en-
actment of this section. the Comm:ssior
shall issue regulations prescribing the c:r
cumstances under which a cable operaic:
may. If necessary to protect against the siib-
stantial theft of cable service, scramble or
otherwise encrypt any local Gtreadcast
signal.

“(4) The Commission shall periodica...
review and. |f oecessary, modify the regula-
tions issued pursuant to this subsect:on (n
light of any actions taken in resgonse to
regulaiions 1ssued under subsection o).

(e) Within 180 days after the date o
aciment of this section. the Commi
shall promulgate reguiations req
cabie operator offering any char e
ception of which requires a con.urier
to—

(1) notify supscribers that if the.r caole
service is delivered through a converter box
rather than directly to the subscribers tele-
visions orf VCRSs, the subscribers may be
unable to enjoy certain functicns of ineir
televisions or VCRs, inciuding the ah:aty
to—

“(A) watch a program on one cnannel
while simultaneously using & VCR to tape a
different program on another channei.

“(B) use & VCR to tape t¥0 conrsecutive
programs that appear on different cnanneis.
or

*(C) use certain television features sucn 2
‘picture-in-picture’;

“(2) offer new and current subscribers
who do not receive or wish to receive cnar.-
nels the reception of which requires a cor-
verter box, the option of having the:r cab.e
service installed. in the case of rew subscrib-
ers, or reinstalled, in the case of current
subscribers, by direct connection to (e sub-
scribers’ televisions or VCRs, without pass:
ing through a converter box: and

“(3) offer mew and current subscriders
who receive, or wish to receive. channeis the
reception of which requires a converter box.
thre option of having their cable service 1n-
stalled, In the case of new subscribers. or
reinstalled, in the case of current subscrio-
ers, in such a way that those channeis the
reception of which does not require a con-
verter box are delivered to the subscripers
televisions or VCRa, without passing
through a converter box.

() Any charges for installing or reinstall-
Ing cable service pursuant to subsection e
shall be subject to the provisions of Sectton
62K bX1).

“(g) Within 180 days after the date of en-
actment of this section, the Commission
shall promulgate regulations reiating to the
use of remote control devices that shali—

“(1) require a cable operator who offers
subscribers the option of rentirg & remote
control unit—

“(A) to notify subscribers that they may
purchase & commercially available remote
control device from any source that sells
such devices rather than renting it from the
cabile operator: and ’

“(B) to specify the types of remote control
units that are compatible with the convert-
er box suppited by the cable operator; and

“(2) prohibit a cable operator from taking
any action that prevents or in any way dis-
ables the converter box supplled by the
cable operator from operating compatibiy
with commercisily available remote control
units.

“(h) Within 180 days sfter the date of en-
scument of this section. the Commission. In

fen
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consultation with representatives of the
cable industry and the consumer electronics
industry, shall report to the Congress on
means of assuring compatibility between
televisions and VCRs and cable systems so
that cable subscribers will be able to enjoy
the full benefit of both the programming
available on cable systems and the functions
available on their televisions and VCRs.

“(1) Within 1 year after the date of enact-
ment of this section. the Commission shail
{ssue regulations requiring such actions as
may be necessary to assure the compatibil-
ity interface described {n subsection (h).”,

JUDICIAL REVIEW

Sec. 18. Section 635 of the Communica-
tions Act of 1934 (47 U.S.C. 555) is amended
by adding at the end the following new sub-
section:

*(cX1) Notwithstanding any other provi-
sion of law, any civil action challenging the
constitutionality of section 814 or 815 of
this Act or any provision thereof shall be
heard by a district court of three judges
convened pursuant to the provisions of sec-
tion 2284 of title 28, United States Code.

*(2) Notwithstanding any other provision
of law, an interlocutory or final judgment,
decree, or order of the court of three judges
in an action under paragraph (1) holding
section 614 or 613 of this Act or any provi-
sion thereof unconstitutional shail be re-
viewable as a matter of right by direct
appeal to the Supreme Court. Any such
appeal shall be filed not more than 20 days
after entry of such judgment, decree, or
order.”.

HOME WIRING

Skc. 19. Section 624 of the Communica-
tions Act of 1934 (17 U.S.C. 544) is amended
by adding at the end the following new sub-
section:

() Within 120 days after the date of en-
actment of this subsection, the Commission
shall prescribe rules and regulations con-
cerning the disposition, after a subscriber to
& cable system terminates service, of any
cable Installed by the cable operator within
the premises of such subscriber.’”.

AWARD OF FRANCHISES

Skc. 20. (a) Section 621(aX1) of the Com-
munications Act of 1934 (47 US.C.
541(aX1)) is amended by inserting immedi-
ately before the period at the end the fol-
lowing: “; except that a franchising author-
ity may not grant an exclusive franchise
and may not unreasonably refuse to award
an additional competitive franchise. Any ap-
plicant whose application for a second fran-
chise has been denied by a final decision of
the franchising authority may appeal such
final decision pursuant to the provisions of
section 633 for failure to comply with this
subsection”.

(b) Section 835(a) of the Communications
Act of 1834 (47 US.C. 555(a)) is amended by
{nserting “621(aX1),” immediately after
“section”.

) FRANCHISE REQUIREMENTS

Sgc. 21. Section 621(a) of the Communica-
tions Act of 1934 (47 US.C. 541(a)) is
amended by adding at the end the following
new paragraph:

“(4) In awarding a franchise, the franchis-
ing authority shall allow the applicant's
cable system a reasonable period of time to
become capabie of providing cable service to
all households {n the geographic ares within
the jurisdiction of the franchising author-
ity.”.

DIRECT BROADCAST SATELLITE SERVICTS

Skc. 22. () The Federal Communications
Commission shall, within one year after the
date of enactment of this Act, submit to the
Committee on Commerce, Science, and
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Transportation of the Senate and the Com-
mittee on Energy and Commerce of the
House of Representatives a report analyzing
the need for, and the form. nature, and
extent of, the most appropriate public inter-
est obligations to be imposed upon direct
broadcast satellite services in addition to
what (8 required pursuant to subsection
(bX1). The report shall include—

(1) a consideration of the national nature
of direct broadcast satellite programming
services;

(2) an evaluation of a phase-in of such
public interest obligations for direct broad-
cast satellite services commensurate with
the degree to which direct broadcast satel-
lite services have become a source of effec-
tive competition to cable systems: and

(3) an analysis of the Commission's au-
thority to impose such public interest obli-
gations recommended in the report without
further legislation.

tbX1) Notwithstanding its report to be
provided pursuant to subsection (a), the
Federal Communications Commission shall
require, as a condition of any provision, ini-
tial authorization, or authorization renewal
for a direct broadcast satellite service pro-
viding video programming, that the provider
of such service reserve a portion of its chan-
nel capacity, equal to not less than 4 per-
cent nor more than 7 percent, exclusively
for nonduplicated, noncommercial, educa-
tional, and informational programming.

(2) A provider of such service may utilize
for any purpose any unused channel capac-
ity required to be reserved under this sub-
section pending the actual use of such chan-
nel capacity for noncommercial, education-
al, and informational programming.

(3) A direct broadcast satellite service pro-
vider shall meet the requirements of this
subsection by leasing, to national education-
al programming suppliers (including quali-
fied noncommercial educational television
stations, other public telecommunications
entities, and public or private educational
institutions), capacity on {ts system upon
reasonable prices, terms, and conditions,
taking Into account the nonprofit character
of such suppliers. The direct broadcast sat-
ellite service provider shall not exercise any
editorial control over any video program-
ming provided pursuant to this subsection.

(¢) There is established a study panel
which shall be comprised of a representative
of the Corporation for Public Broadcasting,
the National Telecommunications and In-
formation Administration, and the Office of
Technology Assessment selected by the
hesd of each such entity. Such study panel
shall within two years after the date of en-
actment of this Act submit a report to the
Congress containing recommendations on—

(1) methods and strategies for promoting
the development of programming for trans-
mission over the public use channels re-
served pursuant to subsection (bx1);

(2) methods and criteria for selecting pro-
gramming for such channels that avoids
conflict of interest and the exercise of edito-
rial control by the direct broadcast satellite
service provider;

(3) identifying existing and potential
sources of funding for administrative and
production costs for such public use pro-
gramming;

. and

(4) what constitute reasonable prices,
terms, and conditions for provision of satel-
lite space for public use channels.

(d) As used tn this section, the term
“direct broadcast satellite service” In-
cludes—

(1) any satellite system licensed under
part 100 of title 47, Code of Federal Regula-
tions: and

(2) any distributor using a fixed service
satellite system to provide video service di-
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rectly to the home and licensed under p:a
25 of title 47, Code of Federal Regulatior

SUBSCRIBER BILL ITEMIZATION

Skc. 23. Section 622(¢) of the Commun-
tions Act of 1934 (47 US.C. 342tcn
amended to read as follows:

“(c) Each cable operator may dentify.
accordance with standards prescribed by :.
Commission, as & separate line item on ea.
regular bill of each subscriber. each of t:
following:

(1) The amount of the total bill assess.
as & franchise fee and the identity of t
franchising authority to which the fee
paid.

"(2) The amount of the total bill assess
to satisfy any requirements imposed on .
cable operator by the franchise agreeme
to support public. educational. or gover
mental channels or the use of such cha
nels.

“(3) The amount of any other fee, tax. :
sessment. or charge of any kind imposed :
any governmental authority on the transz
tion between the operator and the subscr:
er.”.

SERVICES AND EQUIPMENT NOT AFFIRMATIVEL
REQUISTED

Skc. 24. Section 623 of the Communic
tions Act of 1934 (47 U.S.C. 543). as amen
ed by section § of this Act. is further amer.
ed by adding at the end the following nr
subsection:

“(1) A cable operator shall not charge
subscriber for any service or equipment th
the subscriber has not affirmauvely
quested by name. For purposes of this su
section, & subscriber’s faiiure to refuse
cable operator’s proposal to provide su
service or equipment shall not be deemed
be an affirmative request for such service
equipment.”.

PROTECTION OF SUBSCRIBER PRIVACY

Skc. 25. Section 631(¢X1) of the Commu:
cations Act of 1934 (47 US.C. 551(cx1)
amended by inserting immediately befo
the period at the end the followng: ~ar
shall take such actions as are necessary
prevent unauthorized access to such infc
mation by a person other than the subscri
er or cable operator”.

NOTICE TO CABLE SUBSCRIBERS ON UNSOLICITY
SEXUALLY EXPLICTT PROGRAMS

Skc. 28. Section 624(d) of the Communic
tions Act of 1934 (47 US.C. 544d)
amended by adding the following new par
graph:

“(3XA) If a cable operator provides a 'pr
mium channel’ without charge to cabie su
scribers who do not subscribe to the ‘prem
um channel(s)’, the cable operator shall. n-
later than 60 days before such premiu
channel’ is provided without charge—

“(1) notify all cable subscribers that ti
cable operator plans to provide & ‘premiu
channel(s)’ without charge, and

“({1) notify all cable subscribers when ¢
cable operator plans to provide & ‘premiu
channel(s)’ without charge, and

“(U1) notify all cable subscribers that the
have a right to request that the chann
carrying the ‘premium channel(s)” t
blocked, and’

“(1v) block the channel carrying the 'pr
mium channet’ upon the request of a su’
scriber.

“(B) For the purpose of this section, t!
term ‘premtum channel' shall mean any p:
service offered on a per channel or per pr
gram basis, which offers movies rated t
the Motion Picture Association as X. NR-!
orR.”.
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CHILDREXN'S FROTECTION FROM {NDECENT
FROGRAMMING ON LEASKD ACCESS CHANNELS
Sec. 37. (8) Section 612(h) of the Commu-

nications Act of 1934 (47 US.C. 332(h). is
amended by:

(1) inserting after the words “franchisirg
authority”, the words “‘or the cable opera-
(or’". and
~0(r'z) inserting immediately after the period
at the end thereof ihe following: “This sub-
section shall permit a cable operator to en-
force prospectively a written and published
poiicy of prohibiting programming that the
cab.e operator reasonably believes describes
or depicts sexual or excretory activities or
crgans in a patently offensive manner as
~easured by contemporary community
standards.”.

(b) Section 612 of the Communications
Act of 1934 (47 US.C. 532). is amended by
inserting at the end the following new sub-
section:

+ivl) Within 120 days following the date
of the enactment of this subsection, the
Federal Communications Commission shall
promulgate regulations designed to limit
the access of children to indecent program-
ming, as defined by Federal Communica-
rzons Commission regulations and which
cable operators have not voluntarily prohib-
ited under subsection (h) of this section, by:

*(A) requiring cable operators to place on
a single channel all indecent programs. as
«dentified by program providers, intended
for carriage on channels designated for com-
mercial use under this section. and

“(B) requiring cable operators to block
such single channel unless the subscriber re-
quests access to such channel in writing,
and

“(C) requiring programmers to inform
cable operators if the program would be {n-
decent as defined by Federal Communica-
tions Commission regulationa.

*(2) Cable operators shall comply with the
regulations promuigated pursuant to para-
graph (1).",

PROHIBIT SYSTEM USE

Sec. 28. Within 180 days following the
date of the enactment of this section, the
Federal Communications Commission shall
promulgate such reguiations as may be nec-
essary to enable a cable operator of a
system to prohibit the use, on such system,
of any channel capacity of any public, edu-
cattonal, or governmental access facility for
any programming which contains obscene
material, sexually explicit conduct, or mate-
rial soliciting or promoting unlawful con-
duct.

OBSCENT MATERIAL

Sec. 29. Section 638 of the Communica-
tions Act of 1934 (47 US.C. 558) is amended
by (a) striking the period and (b) adding at
the end the folowing: “unless the program
invoives obscene material ",

PROGRAM MONTTORING

Sec. 30. (a) The Congress finds that—

(1) the physical sttributes of the broad-
cast medium are such that {t s reasonable
to assume that minors are likely to be tn the
broadcast audience during most of the
broadcast day:

(2) based on contemporary community

which at times constitute s
(3) there are instances in network broad.
cast television programming which involve
the depiction of sexual activity directly or
by innuendo which is petently offensive
standards;

depict sexunl matters in ways which are ob-
scene, indecent, or profane erode our sense
of traditional American values: and
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(5) the three major networks have re-
duced or eliminated their “Standards and
Practices” departments which have tradi-
tionally reviewed programming for objec-
tionable material: Now, therefore,

(b) It is the sense of the Congress that the
television networks and producers should in-
crease their activity to monitor and remove
offensive sexual material from their televi-
s:on broadcast programming.

APPLICABILITY OF ANTITRUST LAWS! NO
ANTITRUST IMMUNITY

SeEc. 31. Nothing In the Cable Television
Consumer Protection Act of 1992 shall be
construed to alter or restrict in any manner
the applicabllity of any Federal or State
antitrust law.

EXPANSION OF THE RURAL EXEMPTION TO THE
CABLI-TELEPFAONE CROSS-OWNERSHIP PROHI-
BITION

Sec. 32. Section 813(bX(3) of the Communi-
cations Act of 1934 (47 U.S.C. 533(b)3N is
amended by striking “'(as defined by the
Commission)” and inserting after the period
the following: “For the purposes of this
paragraph. the term ‘rural area’ means a ge-
ographic area that does not include either—

“(A) any tncorporated place of 10.000 In-
habitants or more, or any part thereof: or

“(B) any territory, incorporated or unin.
corporated. Included (n an urbanized area
(as defined by the Bureau of the Census as
of the date of the enactment of the Cable
Television Consumer Protection Act of
1992).”.

NO PROHIBITION AGAINST A LOCAL OR MUNICI-
PAL AUTHORITY OPERATING AS A MULTICHAN-
NEL VIDEO PROGRAMMING DISTRIBUTOR

Skc. 33. Section 621 of the Communica-
tions Act of 1834 (47 U.S.C. 541) is amended
by inserting ‘“and subsection (f)" before the
comma in paragraph (bX1l) and by adding
the following new subsection at the end
thereof:

“(1) No provision of this Act shall be con-
strued to—

“(1) prohibit a local or municipal suthor-
ity that is also, or is affiliated with. a fran-
chising authority from operating as a muiti-
channel video programming distributor in
the geographic areas within the jurisdiction
of such franchising authority, notwith-
standing the granting of one or more fran-
chises by such franchising authority, or

“(2) require such local or municipal au-
tharity to secure & franchise to operate as a
multichannel video programming distribu-
tor.”.

VOLUNTARY GUIDELINES TO KXIXP VIOLENT COM-
MERCIALS OUT OF FAMILY PROGRAMMING
HOURS

Szc. 34. (aX1) Since young children are

pxrticularly susceptible to the influence of B

television;

(2) Since violence depicted on television
can have a negative and unusually strong
effect on young viewers; and

(3) Since parents who choose to monitor
television programs for their children and
to avoid their children’s viewing acts of vio-
lence are limited in their ability to monitor
acts of viclence depicted in commercials
during family programs.

(b) It is the sense of the Senate that cable
and television networiks and local television
stations should establish and follow volun-
tary guidelines to keep commercials depict-
ing acts or thrests of violence out of family
programming hours.

SEPARASILITY

Sxc. 38. If any provision of this Act, or the
application of such provision to any person
or circumstance, ghall be held invalid, the
remainder of this Act. or the application as
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to which it ts held (nvalid. shall not be af-
fected thereby.

REPORT, EFFICTIVE DATE

Sec. 36. (a) Within 90 days following the
date of the enactment of this Act. the Peg.
eral Communications Commission shaji
carry out & study for the purpose o!f con-
ducting an analysis of the impact of the :m-
plementation of all rules and regulatiors re-
quired to be issued or promulgated by th.s
Act. and the amendments made by this Act,
on employment, economic compelitiveness,
economic growth, international trade. con-
sumer weifare gained through curta:ling
monopoly practices of cable compar:es. and
increased opportunities for small businesses
and other entrants into the video market-
piace to compete with cable.

(b) Such analysis shall also consider the
extent to which, If any. the impiementa:ion
of such rules and regulations would :nvoive
the States and political subdivisicns :nereof.
in such implementation and the costs. f
any, in requiring such States and subdivi-
sions to assist (n carrying out such iumpte.
mentation.

(¢) The results of such study shall be re-
ported to Congress within 180 ~a, s follow-
ing the date of the enactment of 1:::5 Act.

Mr. INOUYE. Mr. Presiden:, [ mova
to reconsider the vote.

Mr. MITCHELL. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. GRAHAM. Mr. President. I
would like briefly to discuss one provi-
sion of the pending cable bill that [ be-
lieve needs to be explored and studied
further by the Senate.

I am referring to the so-called re-
transmission consent provision. which
is found In section 15 of S. 12. That
provision gives a broadcaster the right
t0 negotiate with a cable operator in
order to set a price for carriage of the
broadcaster’s signal.

My concern is about the impact re-
transmission consent could have on
another party—the program producer.
Over the last few years, I have learmned
a great deal about the television pro-
duction community, because Florida is
becoming the home of more and more
television shows and movies. I am
proud of the burgeoning production
community located in central Florida
and throughout the State. The arrival
of this community in Florida has had
a very positive impact on our economy
and our citizens.

Many people do not realize {t, but
television stations do not own the ma-
jority of the programming that they
broadcast. The fact i{s that broadcast-
ers rent or license their programming
lineup from independent producers
who {nvest great sums to develop en-
tertaining programming.

The retranamission consent provi-
sion before us recognizes a role for
broadcasters and cable operators, but
does not addresas the concerns of those
who hold the programming copy-
rights.

Currently, the Copyright Act's com-
pulsory license gives cable systems the
right to carry broadcast signals. S. 12,
on the other hand, allows broadcasters
to withhold their signals when cable
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operators do not offer sufficient com-
pensation.

Then there is the contract between
the copyright owner and the broad-
caster—known in the trade as the li-
censing agreement. I understand that
the typical television licensing agree-
ment specifically prohibits broadcast-
ers from claiming or exercising re-
transmission authority with regard to
cable or some other media.

My question. then, is whether we are
sending a consistent message by enact-
ing retransmission consent and retain-
ing the compulsory license. Will the
courts be confounded when they try to
resolve conflicts between and among
retransmission consent, the compulso-
ry license, and specific licensing agree-
ments? I am afraid that we have not
sufficiently addressed this issue in
considering S. 12.

Fortunately, my colleagues on the
Judiciary Subcommittee on Patents,
Copyright and Trademarks, Chairman
DeConciNI and Senator HATcH, have
announced that they will hold a hear-
ing in March to explore the Copyright
Act’'s compulsory license. I assure my
colleagues that I will be closely follow-
ing these subcommittee hearings, es-
pecially as they relate to the relation-
ship between the compulsory license,
retransmission consent, and standard
licensing agreements.

I thank Senators for their attention
to my concerns.

Mr. McCONNELL. Mr. President,
after much deliberation, I voted today
in support of S. 12, the Cable Televi-
sion Consumer Protection Act of 1991,
without the Packwood substitute
measure. In 1984, the cable industry
was deregulated in order to improve
programming and broaden the avail-
ability of cable television. To meet
those consumer needs, deregulation
was appropriate. However, deregula-
tion did not promote competition as
anticipated by Congress. The result is
that the cable industry is now essen-
tially an unregulated monopoly.

Every industry should have either
competition or regulation. I believe 8.
12 will promote competition, rate de-
creases, and improvements in custom-
er service. Because I prefer competi-
tion over regulation, the most impor-
tant provision to me is the sunset pro-
vision, which states that regulations
will cease once competition is estab-
lished.

Mr. DANFORTH. Mr. President, 1
would like to take this opportunity to
thank several members of my staff on
the Commerce Committee without
whose assistance this landmark legisla-
tion would have been impossible:
Regina Keeney, senior minority coun-
sel, and Mary McManus, minority
counsel to the Communications Sub-
committee; Mary Pat Bierle, minority
deputy staff director; and Walter
NceCormick, minority chief counsel
and staff director.

Mr. SPECTER. Mr. President, I am
very concerned that 8. 12 has been
adopted without the amendment of-
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fered by my friend and colleague from
Louisiana, Senator BReaux, and which
amendment I cosponsored. I believe
that the Breaux amendment was a sig-
nificant effort in promoting broadcast
localism and diversity in television
programming; in ensuring the consti-
tutionality of must carry; in protecting
the broadcast spectrum for first
amendment priorities; and in ensuring
fair competition in the home shopping
television marketplace.

Fortunately, Mr. President this leg-
islation has a long way to go before it
becomes law. The House has yet to act
on its version of this legislation. I am
heartened that there {s language in
H.R. 3380 that Is Identical to the
Breaux amendment. And I expect that
such language will prevail in that
Chamber when it debates such legisla-
tion.

Accordingly, [ would encourage
Senate conferees to recede to House
language that is identical or substan-
tially similar to the Breaux amend-
ment.

The PRESIDING OFFICER. The
Chair recognizes the majority leader,
Senator MITCHELL.

Mr. MITCHELL. Mr. President, I
wanted to commend the distinguished
Senator from Hawail, Senator INOUYE;
the Senator {rom Missouri, Senator
DanrorTH; the Senator from South
Carolina, Senator Horrings, and all of
the others who handled this complex,
controversial and important legisla-
tion. The subject was thoroughly stud-
ied. There were numerous hearings in
the committee. It was vigorously de-
bated over the course of most of a
week. And the Senate has not reached
a decision. I think {t represents the
kind of steady, consistent, reasonable
leadership that the Senator from
Hawali is noted for and which has
gained him the respect of every one of
his colieagues on both sides of the
aisle. So I thank the Senator from
Hawail for an outstanding job of legis-
lative leadership, consistent with what
the Senate has come to expect of him.

Mr. INOUYE. Mr. President, I thank
my leader for his very, very generous
remarks.

The PRESIDING OFFICER. The

Bﬂ.}ortty leader.

UNANIMOUS-CONSENT
AGREEMENT

Mr. MITCHELL. Mr. President, I
now ask unanimous consent that the
Senate proceed to the consideration of
a bill extending the unemployment
compensation benefits, reported earli-
er today by the Finance Committee,
on Tuesday, February 4, at 2:15 p.m.

Notwithstanding the provisions of
rule 22; that no amendments or mo-
tions to recommit the bill be in order;
that there be 2 hours for debate on
the bill, equally divided and controlled
in the usual form:

1 further ask unanimous consent
that if the Senate has not received the
House companion bill by the expira-
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tion or yielding back of the time on
the Finance Committee-reported bil].
the bill be read for the third time and
the Senate proceed to vote on its bill
without intervening action; and that
the House bill, if it is substantially
identical to that passed earlier by the
Senate, be deemed to have been read a
third time and, without any interven-
Ing action or debate, passed by the
Senate upon its receipt from the
House: and the motion to reconsider
be laid upon the table.

I further ask unanimous consent
that should the House bill extending
the unemployment compensation ben-
efits be received from the House prior
to the Senate’s completing action on

‘its own bill, and if the House bill is

substantially identical to the Senate’s
bill. the Senate proceed to the consid-
eration of the bill received from the
House, following third reading of the
Senate bill; that no amendments. or
motion to commit, or further debate
be in order; that the bill be read for
the third time; and the Serate proceed
to vote, without any (xntervening
action or debate, on fin2l passage of
the unemployment compensation biil
received from the House.

The PRESIDING OFFICER. Is
there objection? Without objection. i
is so ordered.

The text of the agreement is as fol-
lows:

Ordered, That at 2:15 p.m. on February 4.
1992, notwithstanding the provisions of
Rule XXII. the Senate proceed to the <on-
sideration of S. 2173, a bill extending tae
unemployment benefits compensatinn.

Ordered further, That no amendments or
motions to recommit the bill be in order and
that there be 2 hours for debate on the biil.,
to be equally divided and controlled in the
usual form.

Ordered further, That if the Senate has
not received the House companion bill by
the expiration or yilelding back of the time
on S. 2173, the bill be read for the third
time and the Senate proceed to vote on its
bill without intervening action: Protvided
That the House bill, if it is substantially
identical to S. 2173, be deemed to have been
read a third time and, without any interven-
ing action or debate, passed by tie Senate
upon its receipt from the House, with the
motion to reconsider laid upon the table.

Ordered further, That should the House
bill extending the unemployment compensa-
tion benefits be received from the House
prior to the Senate’'s completing action on
S. 2173, and if the House bill is substantially
{dentical to the Senate's bill, the Senate
proceed to the consideration of the bill re-
ceived from the House, following third read-
ing of the Senate bill, and that no amend-
ments, or motion to commit, or further
debate be in order, and that the bill be read
for the third time, that the Senate proceed
to vote, without any intervening action or
debate, on final passage of the unemploy-
ment oompemauen bill received from the
House. N

ORDER OF PROCEDURE
Mr. MITCHELL. Mr. President, I
thank the distinguished Republican
leader for this cooperation in enabling
us to obtain this agreement.



