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Mr. HoLLINGS, from the Committee on Commerce, Science, and
Transportation, submitted the following

REPORT

together with
MINORITY VIEWS

[To accompany S. 12]

The Committee on Commerce, Science, and Transportation to

which was referred the bill (S. 12) to amend title VI of the Commu-
" nications Act of 1934 to ensure carriage on cable television of local
news and other programming and to restore the right of local regu-
latory authorities to regulate cable television rates, and for other
purposes, having considered the same, reports favorably thereon
with an amendment in the nature of a substitute and recommends
that the bill as amended do pass.

Purrose

The legislation in general provides for additional governmental
oversight of the cable television industry. The purpose of this legis-
lation is to promote competition in the multichannel video market-
place and to provide protection for consumers against monopoly
rates and poor customer service. S. 12 also requires the Federal
Communications Commission (FCC) to adopt regulatlons aimed at
curbing the cable operators’ and programmers’ market power and
addressing certain technical and technological issues. In addition,
this legislation ensures that franchising authorities have the abili-
ty to enforce customer service standards and protect the needs and
interests of their communities through the franchise renewal proc-

ess.
Finally, the bill ensures that cable subscribers will have access to
local broadcast signals and gives local broadcasters the right to re-

ey
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quire cable operators to obtain their consent to retransmit their
gignals.

BACKGROUND AND NEEDS
THE 1984 CABLE COMMUNICATIONS POLICY ACT

The Communications Act of 1934 * * * was enacted well
before the advent of cable television. As a result, there has
never been a national policy to guide the development of
cable * * *. [This bill] establishes a national policy that
clarifies the current system of local, state and Federal reg-
ulation of cable television * * *.1

Until the 1984 Cable Communication Policy Act, there was no
Federal policy for cable television. The FCC had only indirect au-
thority to oversee the cable industry, which it obtained by virtue of
its obligation to ensure that broadcasters served the public interest.
About a dozen States had laws in effect controlling certain cable
activities, and in those States where no law existed, the cities and
other local government entities exercised control because cable sys-
tems had to pass through rights of way. As a result, no uniform
standards for cable regulation were in place.

The 1984 Act changed this cable landscape significantly, by
adding a new title VI to the Communication Act of 1934 (the 1934
Act). It defined more precisely the roles of each governmental
entity. The State or local authorities continued to regulate rates in
the absence of effective competition and to control the franchising
process, but under new constraints. The Federal Government con-
trolled basic rate deregulation and technical standards. The 1984
Act’s major amendments to the 1934 Act are as follows:

—Rates for basic cable service are regulated by franchising au-

thorities in the absence of effective competition, as defined by
the FCC (section 623).

—Franchise fees shall not exceed 5 percent of the cable system’s
gross revenues (section 622).

—State or local governmental entities will control the franchis-
ing process, including the number of franchises to award (sec-
tion 621), but are constrained in the obligations that can be im-
posed on cable operators (section 624 and 625).

—Franchising authorities may require cable systems to set aside
channels for public, educational, and governmental use (section
611).

—Cable operators are required to set aside a certain number of
channels for commercial use by persons unaffiliated with the
cabl;a operator (section 612, the so—called leased access provi-
gion).

—Standards and procedures are established for the franchise re-
newal process which first require a determination of whether
the existing franchise should be renewed prior to considering
competing applications (section 626).

1 Committee on Energy and Commerce, ‘“Report cn the Cable Franchise Policy and Communi-
cations Act,” HouleRaport98—934,p 19.
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—The FCC’s rules prohibiting broadcasters from owning a local
cable system and prohibiting local exchange telephone compa-
nies, except in rural areas, from owning a local cable system in
their telephone service areas are codified. (section 613).

The 1984 Act has achieved many of its objectives. Over the past
seven years, the cable industry has grown dramatically. Most of
America is now wired to receive cable; cable service is available to
almost 909 of the homes in the country, and over 60 percent of
these households subscribe to cable service. System capacity has in-
ceased; the average cable system offers about 36 channels, and this
number is steadily increasing. amming choices have also
grown about 50 percent since the 1984 Act was passed, with many
more offerings now being planned. Cable television has become our
Nation’s dominant video distribution medium.

CABLE INDUSTRY #
[ millons)

190 1989 158 197 1% 1885
TV houssholds 932 %02 886 &4 859 849
Homes passad B4 B3 772 T3l 694 647
Basic subs 520 494 457 426 397 367
Pay units. 421 409 388 M8 321 306
'Thmdﬁl&h?ﬂ?”ﬁldﬂmhwhhhislmkﬂ‘mnnﬂlﬂndm
e s o comb skt o U sx ol G cate sy, Tome i womeel. om i fagm 6. o S 109, Men
sizies thet there 20 92.1 milicn teevicn Bat 735 millon of e bomes hew acoms 0 cabe, and Biat 532 millon

Problems have come along with this growth. The effect of the
1984 Act was to deregulate rates for about 97 percent of all cable
gystems. Actions by the FCC to implement the 1984 Act further
freed the industry from regulation. In certain instances, rate in-
creases have been excessive. For many systems, customer service
has been abominable. Programmers have argued that they cannot

get carried on cable systems without relin mshmg control of their
product In addition, competing video utors allege that these

programmers refuse to deal with them. In general, it is argued that
the cable industry now possesses undue market power whlch is
used to the detriment of consumers, programmers, and co ting
video distributors. These concerns are addressed in this I atlon

CURRENT PROBLEMS IN THE CABLE TELEVISION MARKETPLACE

The Committee began its examination of these issues over 2
years ago. It held three hearings in June 1989 on the general issue
of competition in the video programming ind This was fol-
lowed by a hearing on October 18, 1989 on cable a vertlsmg direct-
ed toward children and hearings on the issue of cable carriage of
local broadcast stations and oversight on the 1984 Act. In early
1990, the Committee held a hearing on the FCC’s reestablishment
of the rules permitting television broadcasters to obtain exclusive
rights in syndicated ﬁrograms (the so-called dicated exclusivity
and network nonduplication rules). This was followed by two hear-
ings on S. 1880. In 1991, the Committee held one hearing on S. 12.
In all, the Committee held 11 hearings on cable television in the
past 2 years. In doing so, the Committee has reviewed provisions in
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S. 12, as well as the following measures from the 101st and 102d
Congresses:
101st Congress:
S. 168, the Cable Television Programming Competition and
Consumer Protection Act, introduced by Senator Pressler;
S. 833, the Cable Television Subscriber Protection Act, intro-
duced by Senator Metzenbaum;
S. 905, the Cable Consumer Protection Act, introduced by
Senator Lieberman;
S. 1068, the Cable Competition Act, introduced by Senator
Gore; and
S. 1880, the Cable Television Consumer Protection Act of
1990, introduced by Senator Danforth.?
102nd Congress:
S. 211, Cable Consumer Protection Act, introduced by Sena-
tor Lieberman;
S. 431, Competition in Cable Act of 1991, introduced by Sena-
tor Metzenbaum; and
S. 432, Cable Television Subscriber Protection Act of 1991,
introduced by Senator Metzenbaum.
The following sections examine the concerns of subscribers and
programmers and the overall issue of market power in the cable
television industry.

THE FCC, EFFECTIVE COMPETITION AND RATES

The 1984 Act provided that rates for basic cable service 4+ would
be deregulated where there was effective competition to the cable
system. This provision took effect immediately for new franchises
and 2 years after the date of enactment for existing franchises (De-
cember 29, 1986). The FCC was directed to conduct a proceeding to
define effective competition.

The FCC completed this proceeding in April 1985, and it conclud-
ed that a cable system is subject to effective competition if its sub-
scribers can receive three over-the-air broadcast signals.® The effect
of this standard was to deregulate cable rates for 97 percent of all

ms. As noted above, this standard took effect at the end of
1986, even though the FCC’s decision was taken to court. The U.S.
Court of Appeals generally upheld the FCC’s decision.®

Subscribers have lived with deregulation for over 4 years. Be-
cause of the many claims that the cable industry has used its
market power to abuse this freedom, the Chairman of the House
Telecommunications Subcommittee, Congressman Edward Markey
(D-MA), requested that the General Accounting Office (GAO)
survey cable systems to determine how quickly basic cable rates
have risen. The first report was completed in August 1989.

3 8. 1880 was introduced on November 14, 1989 by Senator Danforth and cosponsored by Sena-
McCam,Hntc]:.ndGore,Ford,hebermnn,Iott, arner, Burdick, Pryor, Gorton, Burns, Metz-
. mbbmicehmaherofmwethatmdudummnmuedlocalbroadmsttelevimon

§ Report and Order, MM Docket 84-1296 (May
2;0Amm(1988) Civil Liberties Union v. FCC, 823 F 1554(DC.Cu' 1887), cert. denied, 108 8. Ct.
1

ﬁséﬁ
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Because of the large number of cable systems (about 11,000), the
GAO was not able to obtain information from every system. It
sought data from a representative sample of some 2000 systems. Of
the systems surveyed, about 75 percent responded. From these re-
sponses, the GAO found:

[TThat, from December 1, 1986, through October 1988,
monthly rates for the lowest priced basic service in
by 29 percent, from an average of $11.23 to $14.48 per sub-
scriber. This rate was accompanied by an increase in the
average number of basic channels offered (from nearly 24
to about 30).

B{ comparison, monthly rates for the most popular basic
cable service [that is, the one to which most people sub-
scribed] increased by 26 percent, from an average per sub-
scriber of $11.70 to $14.77. This increase was accompanied,
on average, by an increase in the number of basic cable
channels offered (from nearly 27 to about 32).

Average monthly rates, per system, for movie premium
services decreased, both for three popular individual chan-
nels and for combinations of premium channels.

The GAO survey was extensively discussed at the Committee’s
hearings. Many Members believed that the rate increase of over 25
percent in about 2 years was top%éreat and reflected undue market
power. They argued that the needed to impose a more strin-
gent effective competition standard, one based not only on over-the-
air signals but also on the reception of multichannel video distribu-
tors.

The cable industry responded to these statements by claimi
that many rate increases were merely the result of “‘catching-up”
for rate freezes that had been 1mposedy by local franchising authori-
ties. The cable industry also argued that the most telling statistic
is price per service, which was $.47/month prior to deregulation
a.ng $.48/month afterward in the case of the lower priced basic
services. In other words, the industry maintains that cable service
remains a good value.

While these arguments have some merit, it is important to note
their shortcomings, as well as problems with relying on the GAO
survey.

First, many Members wondered whether the GAO survey actual-
ly understated the rate increases because (1) the systems with large
increases did not respond to the surve({, and (2) the systems with no
significant increases not only responded in great number but also
many of these systems ma ve received increases from the fran-
ch.iai.ng authority prior to eregulation. An example of this concern
is evidenced by Senator Ford's statements at the November 16,
1989, hearing:

Senator Forp. And GAO sampled 1,950 of 8,908 cable op-
erators at the time, and 499 [did not respond], which was
26 percent—that is, 26 percent [who did not] respond[] to
the GAO.

Now, I wonder if among those who failed to respond
would have been the cable system in Louisville, because
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their rate increase has gone up 204 percent since 1986

Well, you just go down through the list: Ashland, 94 per-
cent; Bowling Green, 123 percent; Hazard, 131 percent;
Louisville, 204 percent; Madisonville, 95 percent.

Now that’s my State. That's right in my back door.

And you come in here and tell us that it's an average of
20 percent or 26 percent. Why it’s just not here when you
get right down to it in my particular State.

Now how in the world can you take 1,950 and get 499
that fail to nd out of that, and those are voluntary
responses, and I doubt seriously that there was an audit.
There were very few audits.

Then we come in here and you're telling us that it's 95
percent accurate.”

There is little doubt that while the GAO report has some value,
it is not definitive. It is for this reason that additional evidence pre-
sented at the hearings is important to analyze. The following are
statements of several witnesses:

Basic service rates in Newark, in fact, increased by more
than 130 percent since FCC de ation at the end of
1986. (Sharpe James, Mayor, City of Newark, NJ) 8 :

* L] LJ

Up until early 1988 we were receivi.n% 17 basic channels
of service for the price of $14.95. Shortly after Essex was
purchased in mid-1988 by a cable group called Multivision,
our local cable rates increased by about 40 percent, and
with absolutely no additional channels or improvements to
service. (Eddy Patterson, Mayor, City of Henderson, TN) ¢

.

- » - * ®

In the 16 years prior to de tion, Hawaii’s systems
enjoyed reasonable profits and a statewide penetration
rate in excess of 70 percent, while 99 percent of Hawaii’s
residents were able to receive the best available cable tech-

nology.

» L - ] [ ]

Rate regulation in 1986 upset this balance. Since then,
cable rates have risen geometrically for most of Hawaii's
consumers and most of Hawaii's systems have been sold to
large multiple-system operators. For consumers living in
systems which have been churned, sold two or three times
in the last three or four years, rates have risen by as much
as 99 percent. (Robert A. Alm, D}oif)artment of Commerce
and Consumer Affairs, Honolulu, 10

» * * » »

7 “Oversight of Cable TV,” Hem;lggl Before the Subcommittee on Communications of the
Cgénmittee on Commerce, Science, Transportation (101-464), November 16 and 17, 1989, p.
156.

# “Ouversight of Cable TV,” p. 188.
* “Oversight of Cable TV" p. 218.
10 “Ouersight of Cable TV, p. 228.
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Monthly charges for basic service in Jefferson City [Mis-
soun{havensenfrom$655m1981toacostasof y 1,
of $21.45. In the last nine years cable rates have increased
1869%. (Allen Garner, Counsel for Jefferson City, MO) 11

» . » » [ ]

During the past year we have seen two rate increases in
our community. Our full basic cable service increased to
20.95 per month, a full 40 percent increase over thIe(‘F)ast
12 months. (David Adkisson, Mayor, Owenensboro, 12

* L] . * ]

Last year cable ratee increased 18%, more than twice
the rate of inflation. In Connecticut, since December 1985,
the average price of basic cable service increased 52. 35%,
and the average price for one company—Cablevision of
Connecticut—increased 221.9 percent. Inflation over this
period was 20.8%. (Senator Joseph Lieberman) 2

It is clear from these statements and from other evidence gath-
ered by the Committee that (1) for the past several years the aver-
age rate across the country has increased several times greater
than the rate of inflation, and (2) rates in certain locations have
increased dramatically, such that subscribers are being gouged by
cable operators.

On June 14, 1990, 1 week after the Committee ordered reported
S. 1880, the GAO released its most recent survey of cable ratee
The GAO concluded that the rates for the lowest gnced, most po
lar basic services increased by an average of 10 percent in 1989
While this is lower than increases for previous years, it is still
twice the rate of inflation. According to GAOQ, since deregulation in
December 1986, the average monthly rate for basic service has in-

about 40 percent. Thus, cable rates are continuing to
mgmgcantly , these figuree were derived from a survey
ofthoaesystemsthatchooeetorespond(’l‘heGAOre rt is based
on a survey of 1,971 cable systems constituting about 60 percent of
cable’s subscribers.)

To this evidence should be added indications of the direction in
which rates are headed.

One indicator of future rates is the prices for which cable sys-
tems sell. In the late 1980s, cable systems were selling for greater

%-ea r amounts; the average sales price was increasing each
1hundredx;f of doll%ars pe;z’subscnber In 1989, sy(sitems were
regu]ary selling for well over subscriber, and some sys-
tems were selling as hig hasalmostmpersubscnber“Byde-
termining the amount of debt usually involved in these transac-
tions—which for the cable television industry is fenera.lly a large
percentage of the amount invested 18—it is possible to make rough

"szlcTVGmma‘ProhcuonAet,H
a;fthc(bmm&tbconawumau. %(IOI-MM”MAWL

‘:%MMm&l&MlLl%l
1

".i";'ording ﬁmmmmmmmmm
m&ﬁﬁﬂhnnthemddlwmmdmmwlmdﬂnendﬁlm.mmtdwﬂm
industry is generally considered to be highly leveraged with debt financing.
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a;ﬁrox]ma' tions as to the cash flow needed to service this debt and
what rates need to be to generate this cash flow. At the selling
prices in 1989, it was evident that, at the very least, rates were
going to continue to increase to cover the debt load, and that by
the end of this decade, basic cable rates on average could be as
high as $50 per subscriber, far more than double today’s average
rate. It must be noted that these calculations are based on actual
marketplace transactions; investors bought ms believing they
could raise rates to cover debt. Consequently, these calculations
must be taken seriously.

The Committee thus has before it evidence about historical rate
increases and projected rate increases. This evidence provides the
Committee with significant and legitimate reasons to be greatly
concerned that subscribers, in a deregulated marketplace, are at
the mercy of cable operators’ market power.

On June 13, 1991, the FCC revised its definition of effective com-
petition. Under the new standards, effective competition is defined
as the existence of either (1) six unduplicated over-the-air broadcast
signals, or (2) a competing multichannel video provider available to
50 percent of the homes passed by the existing cable system and
subscribed to by at least 10 percent of the homes passed.l® The
Committee does not believe that the FCC’s recent decision will
afford adequate protection to consumers. According to comments
filed by the National Telecommunications and Information Admin-
istration (NTIA), this will subject systems serving 18 percent of
cable subscribers to rate regulation by local authorities. The Na-
tional Cable Television Association (NCTA) contends that systems
serving 34 percent of the cable subscribers would be subject to rate
regulation under this standard. In sum, according to either NTIA
or NCTA, only a small percent of the cabled homes would have the
protection of rate regulation.

Few cable ms would face competition under the second
prong of the 8 test—the existence of a second multichannel
video provider. To date, there are only approximately 300,000 sub-
scribers to “wireless cable” and approximately 2 million home sat-
ellite dish owners, most of whom are located in rural areas not
served by cable. In addition, only 53 of the over approximately
11,000 cable communities have a second competing cable franchise
serving all or part of the community. In contrast, there are ap-
proximately 52 million cable homes with cable. Thus, at present
thergdis no significant competition from other multichannel video
providers. .

Cable’s Market Power

A cable system serving a local community, with rare exceptions,
enjoys a monopoly. The monopoly status of cable stystems was as-
serted, for example, in a legal brief filed on behalf of Telecommuni-
cations, Inc.

Dr. Malone [Chairman and CEO of Telecommunications Inc.]
and Mr. Hostetter, [sic] businessmen who operate cable sys-
tems, agreed that a cable operator serving a city has a monopo-

1¢ MM Docket 804 FCC News, June 18, 1991.
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ly in the same sense that customers desiring cable service will
have no choice regarding the provider of that service. (Tr. 57,
63, 135-36)

The value of a cable franchise follows from the protection
from the competition that it provides the holder. Since the
holder of the franchise will have a monopol, ’{ the prospective
cable operator would be able to generate a cash flow that would
result in a supernormal return on investment in assets other
than the franchise (the cable plant, office equipment, going
concern value).

Finally, because the franchise limits the customers to a
single provider in the market, other ‘“customer-oriented” in-
tangibles relating to the expectation-of future patronage do not
exist for a cable system. There is a goodwill in a monopoly.
Customers return, not because of any sense of satisfaction with
the monopolist, but rather because they have no other choices
[footnotes omltted—emtﬁﬂhams added).r”

These quotations show t the cable industry itself recognizes
that it holds monopoly power. This demonstrates the need to en-
courage competition and to reimpose regulation of the cable indus-
try, particularly rate regulation, to the overwhelming majority of
cable systems in this country which are monopolies and not subject -
to effective competition.

The Committee recognizes that rates are only one indicator of
market power. The Committee has examined this issue in great
depth and considered other factors. These other factors add weight
to the argument that the cable industry does exercise market
power.

The filings from the various parties in FCC’s cable proceedicx;%s 18
have proven very useful for the Committee in its inquiry of cable’s
market power. One method for determining market power is to ex-
amine the ratio of market value of a company to the replacement
cost of the assets. (This is known as Tobin's Q. If the ratio is great-
er than one, it indicates the presence of market power.) This test
was alluded to by the Chairman of the FCC in his November 17,
1989 testimony before the Committee:

I think the monopoly position that the cable providers
h:lve enjoyed has inflated dramatically the per subsecriber
value.

I am told that maybe a national average per subscriber
for putting in the system is about $400, and these fran-
chises are trading something in excess of $2,000 per sub-
scriber. So, it strikes me that is kind of the premium the
market plaoes on having that monopoly position.!?

It is clear that throughout the 1980s the selling prices of cable
systems (on a per subscriber basis) tripled: -

Raplybriafd'TalammmuniuhonsInc.ntlﬂ-S, 149-50, and 154. Telecommunications, Inc.
v. Commission of Internal Ramuu,%TC. (Nommber 1990)CDockotNo 268-89).

18 Reexamination of the Effective the Regulation of Cable Televi-
lionBuicServicaRatu,HMDodzt R.ato and the Commis-
sion’s Policies i tot.heProvinonofOuNe Service, Docket 89-600.

1% Ouversight of TV, p. 861.



Year: Value/Subscriber
1981 $793
1985 oo
1984 919
it 1

1,349
1987 1,784
1988 2,010
1989 202,328
1990 212,056

abougbz‘(a) percent(.,f At.:ea:p;dsta 11919)3‘1}11-&(:13 in Cable tVeVst':ol'lst:lo (?318 ig?.&ﬁli)uptel@thi‘:a :l‘;'op to “a
crunch in the financial markets” eous})e&i with “regulatory uncertainty”.

21 Cable TV Investor, October 19, 1990, p. 5.

While prices have risen greatly, the cost of building a cable system
along with programming costs have not increased that much. Data
submitted to the FCC by Paul MacAvoy (on behalf of the U.S. Tele-
phone Association) give a replacement value of less than $500 per
subscriber.?? In testimony to the Committee, Gene Kimmelman of
the Consumer Federation of America stated that this replacement
value is between $600 and $1,000 per subscriber.2® The Committee
also received information from Continental Cablevision at a semi-
nar on April 11, 1990 that the re’})lacement cost varied between
high density systems (about $500-$700 per subscriber) and low den-
sity systems (about $1,5600-$2,000 per subscriber). From these data
is it evident that while there are discrepancies, the selling prices
far exceed the replacement value.

On this basis, Paul MacAvoy,2* in the above cited study, estimat-
ed a Q ratio for the cable industry of 4.3 as of late 1989. Even if
this ratio is somewhat inflated, it indicates the presence of signifi-
cant market power in the cable md%

The NCTA submitted a study by ord Grossman, “On the
Misuse of Tobin’s Q to Measure Monopoly Power”,25 that strongly
disputes this conclusion. Professor Grossman alleges that this ratio
is virtually meaningless in determining market power for the cable
industry because of problems in cal ting the Q value, the fact
that this value does not account for intangible assets, and a variety
of other reasons.

While Professor Grossman presents many reasons to discount the
value of the Q ratio, other observers believe that it still has some
credence, especially when one understands that the ke%hinta.ngible
factor is a cable operator’s de facto exclusive franchise. The Depart-
ment of Justice , in fact, believes that the Q ratio has some
applicability in determining cable’s market power. In submitting
comments to the FCC on April 2, 1990, DOJ stated:

Clearly, the Q ratios for the cable industry discussed
above are subject to some dispute. However, given the
magnitude of the Q ratios, and the likely size of any cor-

33 Sep, "I‘obin’s&agdt.heCable Industry’s Market Power”, pp. 21-24.

""OuaﬂtAof le TV,” p. 404.

24 Paul voyilthaf)eanandJohnM_OlinProfuorofPublicPolicyandBuaine-Ad-
ministration at the William E. S8imon Graduate School of Business Administration, University
of Rochester. This study was published on February 28, 1990.

“PrdauoerumanhtheTnmteerfe-orofﬁmnwatﬂmWhnrwnSchooLUmmty
of Penngylvania. This study was published on February 26, 1990.
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rections that should be made to them, it is likely that the
Q ratios for cable firms are ter than should be expect-
ed in industries subject to effective competition. Therefore,
these studies provide some support for the conclusion that
cable firms possess some degree of local market power.2¢

DOJ then on to analyze other studies involving market llpower
in the cable ind , including NCTA’s Dertouzos and Wildman
study. It then concludes:

The information before the Commission ests strong-
ly that neither conventional television b cast nor any
of the alternative technologies presently available are
close enough substitutes for basic and pay cable television
services to prevent the providers of such cable services
from exercising some degree of market power. However,
the existence and extent of this market power may vary
considerably in local cable markets depending, amo
other things, on the number and quality of over-the-air tel-
evision mfna.ls available to the community and the
number of non-local channels of information and enter-
tainment made available over the cable system. In areas
that do not receive clear television signals, the ability to
Frovide clear television mﬁnals would, by itself, give the
ocal cable system some degree of market power. Since
1984, however, basic cable tiers have been expanded to
carry many channels of non-local programming. Even
where consumers get good over-the-air television reception,
the ability to provide a relatively large number of non-
local signals is likely to give the only provider of such
services some degree of ma.rketégwer. %hat market power
may be derived from the local cable system’s ability to pro-
vide the type of programming currently offered on the
basic service tier as well as its ability to provide pay cable
services, for there does not appear to be a close substitute
for either type of cable services.??

It is thus clear that while some number of over-the-air television
signals may constrain the market power of cable systems, some fur-
ther video competition is required. That conclusion is not surpris-
ing in light of ¢ es in the video distribution marketplace.
Effective Competition

The Committee recognizes that not every cable operator possess-
es market power. When there are alternative sources of program-

ing reasonably available to the consumer, there will be little
w if any, to regulate a cable system’s rates. The question is
when are the alternatives sufficient to eliminate cable’s market
power. In other words, when does a cable system face effective com-
petition?

The FCC’s first standard for determining whether there is effec-
tive competition to cable systems is: can subscribers receive three

m"ReplyCommenbof&mUnitadShmDeparhnentomeﬁminMMDmutNo. 89-600, p.
."OommentnoftheDapnrunentd’Jmuca,pp.M.
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over-the-air local television signals? While that standard may have
been approtgriate when adopted, it certainly is not appropriate
today, as the FCC itself has i Many commenters in
recent FCC proceedings have argued that broadcast signals alone
do not reflect current market conditions and that some multichan-
nel competitor is required. Even NCTA in its submission argued
that dgrgreater number of over-the-air signals, five, is the proper
stan 38

The NCTA’s argument is based on a stuci{a;ommmm' ioned by the
NCTA written by James Dertouzos of the d CorP. and Steven
Wildman of Northwestern University. It concluded, “[Flive broad-
cast signals are sufficient to achieve the maximum competitive
effect. Additional si beyond five have no discernible effect on
the behavior of cable operators.” 3® This statement does not indi-
cate that five signals constitute effective competition, only that
they give “the maximum competitive effect.” The NCTA recognized
this, but it then went on to rely on other studies of dubious qual-
ity 3¢ to reach the conclusion that with five signals, effective com-
petition will exist.

When the FCC adopted its first effective competition standards,
the three television networks (and their local iates) had close to
80 percent of the prime time market. Today, they have about 60

rcent, and further decreases are likely. In a s h on May 7,

990, Ted Turner, a major cable p er, said that he believes
the three networks will continue to lose market share and that the
cable industry will soon match the networks in providing funding
for original E;ogramming.“ Further evidence to support this con-
clusion can seen, for example, in the Page 1 headline in the
March 12, 1990 Multichannel News: “Basic Viewing Passes B'Cast
in Total TV Homes”. Thus, while over-the-air television may have
been effectively competitive with cable in 1985, it has lost a signifi-
cant amount of market power.

As noted earlier, the Committee does not believe that the FCC’s
new definition of effective competition is adequate. The new stand-
ard would only permit a very limited number (18 percent to 34 per-
f:nt) of the Nation’s cable subscribers to be protected by rate regu-

tion.

The Committee believes that the effective competition test needs
to be altered to reflect the fact that almost all cable operators pos-
sess significant market power. It believes that the best test for ef-
fective competition is whether a sufficient number of over-the-air
television signals and a viable multichannel video competitor exist.
Because the Committee prefers competition to regulation, and be-
cause regulation im costs, whic mgf be significant, the Com-
mittee examined whether new entry could remedy cable’s market
power, prior to adopting new regulatory measures.

L (%o’étgmmuofthaNaﬁond(hblonidonAmdAﬁoninhﬂ!DockatNo.w—GOO,
March 1, 1980,
8% “Competitive Effects of Broadcast Signals on Cable”, F 22,1990, p. 2.
30 The CI‘A%nibuponalmmﬂybyAdamJ and David Kanter for the
o ic R } h ! ¢ ?

Harvard Institu For a descri of the deficiencies in this see
MApril?,l%OcommmtloftheDﬁmtofJ to the FCC, 24-25. It also
be noted that the data in this study not include sales in 1988 1889, when selling prices
for cable systems i substanti

31 See, Multichannel News, May 7, 1990, p. 19.
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Overbuilds

There has been much discussion about whether competition to
existing cable systems is likely to come from another cable system
operating in the same territory (an overbuild). The Chairman of
the FCC mentioned this remedy in his testimony on November 17,
1990:

The legal monopolizing of franchise territories may be
the root of many of the current problems. Requiring at
least two providers would address the cause, not just the
symptoms.32

This view, however, is not shared by many other witnesses before
the Committee. John Malone, President and Chief Executive Offi-
cer of TCI, stated:

And I believe that it is not economically viable to sus-
tain two wires into the home providing, essentially, equiva-
lent services. Because all you do there is double the capital
cost, double the operating expenses, or raise them by 150
percent and split the revenues in half.33

DOJ in its April 2, 1990, comments to the FCC supports this
view. 34

According to information submitted to the Committee by the
cable industry, out of over 11,000 cable systems, there are only 53
communities where there is currently some overbuild. In 36 of
these, there is the potential for a total overbuild. In those commu-
nities where there are two competing cable systems, the rates are
approximately 20 percent lower and the per-channel prices can be
as much as 50 percent lower than in communities with only one
cable system.35 Further, there are 132 communities where second
franchises have been awarded or are under study. However, in 62
communities where the threat of an overbuild once existed, there
have been mergers of the two cable systems. This scarcity of over-
builds is to be expected in light of the strong national monopoly
characteristics of cable systems.

In addition to mergers between an incumbent cable system and a
potential competitor, incumbent cable systems often wage legal
battles to prevent cities from awarding second franchises or build-
ing their own franchises. Warner Cable Communications recently
challenged a decision by the city of Niceville, FL, to operate its
own cable system. Warner asserted that the city’s plan violated
Warner’s free speech rights because the city of Niceville could not
support two cable systems and Warner could not compete against a
city-owned cable system. On June 18, 1991 the U.S. Supreme Court
refused to hear the case, thus leaving in place a circuit court deci-

33 “Oversight of Cable TV”, p. 888
"“OverlightofCubleTV” p. 166,

. 81-88.
"See,JohnMorlino, “How to Get Better Cable TV at Lower Prices,” Consumer Reeearch,
May 1990; and Stanford L. Levin, “Cable Television and Competition,” presented to the Sixth

Conference on New Directions for State Telecommunications Salt Lake City, Utah,
Februarle—lS,lQQl See also, Testimony of Alfred Sikes, Chairman of the FCC, Senate 1991
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sion that the city could build and operate a competing cable system
and rejecting Warner’s contentions.38

Based on the evidence in the record taken as a whole, it is clear
that there are benefits from competition between two cable sys-
tems. Thus, the Committee believes that local franchising authori-
ties should be encour to award second franchises. Accordingly,
S. 12 as reported, prohibits local franchising authorities from un-
reasonably refusing to grant second franchises. The Committee
does recognize that this (rrovision alone is not going to result in
overnight competition and will not eliminate the need for addition-
al regulation of the cable industry.

“Wireless Cable”

Multichannel Multipoint Distribution Service (MMDS) 37 is a
service created by the FCC in the early 1980s. It provides line of
sight microwave signals carrying video programming, sometimes in
combination with other technologies. It is possible in some areas to
have up to 33 channels on an system; however, the number
of channels, especially in major cities, may be far less.

Today, wireless le systems are operating in 45 communities
and have about 350,000 subsecribers. There are limitations—both
governmentally imposed and marketplace driven—that will likely

inhibit significant growth. First, the number of MMDS channels is
limited. nd, the FCC licensing process is taking much longer
than predicted. This means that operators have to chal-

lenge established cable operators, rather t being the first to
enter a market. The MMDS operators often find that cable systems
are withholding the best programming and without this program-
ming, their future is in jeopardy. This problem was raised at the
Committee’s 1990 hearings by ﬁobert hmidt, President of the
Wireless Cable Association:

Despite this healthy and promising prognosis, Wireless
Cable is still frustrated from reaching its full potential for
a very simple reason: Big Cable has an ever tightening

ip on the programming we need to serve consumers. Un-
?:ll'tunately, Wireless Cable still is generally unable to
obtain what I call the four crown jewels of satellite televi-
sion programming—HBO, Showtime, TNT and ESPN . . .
Without the ability to offer these most desired programs to
consumers, many Wireleas Cable ms are unable to get
the financial backing necessary to me operational.38

At the 1991 hearing Mr. Schmidt testified that although the situ-
ation had improved and, with the exception of TNT, programming
services were being made available to MMDS operators, they are
available only at exorbitant prices. Mr. Schmidt testified that
MMDS operators often pay 200 tpercent more than cable operators
for progr ing. “In the case of CNN we pay about 36, 37 percent
more than a cable operator does for the same service.” 39

8,“989?0, “High Court Refuses to Stop City-Owned Cable TV System’”, Washington Post, June
18, 1991,

37 MMDS tors often call themselves wireless cable.

s “Ovaruiggg?fCableTV”p.M.

“TesﬁmonyofRobertScﬁmidt,SenataHearingonS.l?.
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While the MMDS industry believes it has the potential to com-
pete with cable throughout the country, the generally held view is
that it may only be a niche competitor. This view was stated in the
%lprifl‘c.?.g, 1990 comments of the Federal Trade Commission (FTC) to
the :

MMDS, for example, is likely to be a poor substitute for
a cable system when there are physical construction (e.g.,
hills and tall buildings) that would block the former’s
signal. Entry by MMDS might also be affected by regula-
tory factors. Moreover, because MMDS has a relatively low
channel capacity, its attractiveness to consumers as a sub-
stitute for cable will depend on the quality (i.e., number
and type of channels) offered by the incumbent cable
system.4°

In addition, just last year, the top MMDS operator in the country,
Microband, filed for bankruptcy.

MMDS does have the promise in certain markets to become a
competitor to cable. However, this success depends upon far too
many uncertain factors. It would be unreasonable for the Commit-
tee to assume that MMDS will provide the necessary nationwide
competition to cable.

Broadcasting via Satellite

There are a variety of ways for video signals to be delivered to
the home via satellite. About a decade ago, the FCC permitted pri-
vate homeowners to have ‘“T'V receive only”’ (TVRO) access to satel-
lite transmissions. Today, there are about two to three million
homes that own satellite dishes. Those dishes access primarily C-
band satellite transponders and in some instances access Ku-band
transponders. Viewers with satellite dishes receive the same pro-
grams sent to cable systems and broadcasters. If that programming
is encrypted or scrambled, the programmer controls whether it can
be received.

However, satellite dish owners face the same problems and high
prices for obtaining programming as MMDS operators. Bob Phillips
of the National Rural Telecommunications Cooperative (NRTC), a
distributor of programming to the home satellite dish industry, tes-
tified that the NRTC “pays $10 wholesale for 18 channels of pro-
gr . A cable operator pays $2. 25 for the same 18 chan-
nels.” 41

In addition to satellite operating in the C and Kup-bands, the FCC
has also set aside frequencies for a Direct Broadcast Satellite (DBS)
service. Unlike the r satellite dishes needed for C and Kpu-
band reception, the DBS signal is higher powered and could be re-
ceived by one foot dishes. While the FCC authorized this service in
the early 1980s and licensed a number of providers, to date there
has been no DBS service launched. There are some who believe,
however, that this situation may soon change.

4% Comment of the Staff of the Bureau of Economics and the San Francisco Regional Office of
the Federal Trade Commission in FCC MM Docket No. 89-600, p. 18.
41 Testimony of Bob Phillips, Senate Hearing on 8. 12.
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In 1990, a consortium of Hughes Communications, NBC, News
Corporation (Rupert Murdoch), and Cablevision announced that
these companies would enter the DBS market in 3 years with the

ntial to v1de 108 channels nationwide. However, this
since d1s ded and Hughes is now wor with United tes
%gtimte Broadcasting, contemplating launch of the first satellite in

Another satellite venture, Primestar, consisting of a group of
nine cable operators, plans to provide direct satellite service by
leasing 10 transponders on a Ku-band satellite. Primestar plans to
offer 10 channels of service initially, which might include the car-
riage of superstation signals (retransmitted distant broadcast sta-
tions) and pa% &r-vww programming. While a larger dish than for
reception of will be required, it should only be three feet in
diameter.

In addition to these planned ventures, there are new technologies
that will be used in the next generatlon of C and Ku-band satel-
lites. These include: higher power transmission, which will mean
that smaller dishes can be used, and four to one compression tech-
nology, meaning that each tra.nsponder can send four signals.
These innovations will certainly increase the attractiveness of sat-
ellite reception.

Despite all of these plans and innovations, it is far from clear
that satellite service can provide the necessary competition to
cable. Support for the view can be found in a 1990 trade prees story
about‘g speech by Ted Turner and in comments to the FCC by

Multichannel News—Turner is not too bullish on the
prospects for direct broadcasting satellite service. On the
recent DBS announcements, Turner said cable currently
enjoys a distinct advantage over DBS, and labeled DBS ef-
forts “too little too late” in terms of attempting to siphon
viewers from cable.

“If it had started with cable it might have gotten a por-
tion of the cable business,” he said.

If and when the DBS projects get off the ground Turner
said, “70 percent of the country will already have cable.”

“With cable, you only have one wire and no antennas,”
he said. “[With] DBS, you have outside antennas, a de-
scrambler . . . and you need a live-in engineer.” 43

Department of Justice—At the present time considerable
uncertainty surrounds both of the recently announced
DBS joint ventures. The lack of commercial success of pre-
vious efforts to utilize DBS technology precludes one from
assuming that either or both of the joint ventures will

“Seea.lso,“Broadca.atuﬁ’o’u.{une 18, 1990, which
Questions remains . . . the true of dinheaunnallasthme by
%CablaandKane,aboutthanotoﬁom u rain fade and about the ease of
ting a consumer dish in crowded city or forested areas.
And of the potential market, said Roy Bliss, executive vice president of United Video, the 20
mh-crihernumberh“cm’l‘hemmonlymmiﬂiun left after homes
by cable, and that is about saturated. Certainly, the cream has been skimmed.” at p.

43 May 7, 1990, p. 19.
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produce a cost-effective technology that will in fact effec-
tively rival the current cable distribution systems. Even if
either or both of theee systems are su from a cost/
technology perspective, they will not carry local television
stations and initially at least will have smaller channel ca-
pacities than most cable ms. Moreover, it is not clear
at this moment whether the DBS systems will be deployed
as a rival or as a complement to current cable systems.44

This last point raised by DOJ is important to note. One of the
joint ventures includes cable operators. The Primestar venture will
provide programming not carried on cable systems and is seen as a
supplement to cable systems and an easier way to increase pro-
gramming capacity.

Tom Rogers, President, NBC Cable & Business Develop-
ment, and another [one time] Sky Cable partner, said that
cable operators would “have a major incentive to be Sky
Cable distributors.”

While there are “clearly more ways to access Sky Cable
than through cable operators,” those with infrastructures
are the best to distribute Sky Cable, and “‘those are the op-
erators,” said Rogers. And with increasing uncertainty
about regulation, said Rogers, operators aren’t rushing to
invet money.” DBS is a way around that, since it’s less ex-
pensive for the operator, yet increases channel capacity.*5

There is certainly potential for direct satellite broacasters to
become significant competitors to cable at some later date. The
_ problem is that there are, as with MMDS, too many unknowns.
The Committee cannot rely on satellite broadcasts today to protect
consumers and others from cable’s market power.

Telephone

The 1984 Act codified the FCC rule prohibiting telephone compa-
nies from providing cable service in their franchise areas, except in
rural areas. This was intended to address the same concerns that
prompted the FCC to adopt the prohibition in 1970—to prevent
local exchange telephone companies from engaging in anticompeti-
tive abuse with regard to the provision of television service. Most
local telephone companies exercise a monopoly over local phone
service. The ban on telephone company owne f) of cable pro-
gramming was enacted out of concern that the telephone compa-
nies might use their market power over telephone service, for ex-
ample, to cross-subsidize an affliated cable operator from their reg-
ulated telephone services and from discriminating against unaffili-
ated cable operators that might need to use the critical bottleneck
facilities such as poles and conduit that are owned by the tele-
phone company.4¢

414 A) 2, 1990 eomment:, 35-86
43 “Broadcasting,” April 23??990

14 Certificates” (Final ,
?glqoB,ZZFCCZd’MG(lQ’TO),aﬁ'd.GmauI lephone Co. v. bnitaiSta’ta,MF.?.dMB(ﬁthCir.
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Under the 1984 Act, telephone companies clearly cannot control
video programming content over their own wires and possibly
cannot carry video service over their wires even as a common carn-
er if they, or their users, do not obtain a franchise. Telephone com-
panies, however, can and do provide the wire over which fran-
chised cable operators provide service. S. 12, as reported, does not
change the legal authority of the telephone companies to be in-
volved in cable service in any way.

Currently, the telephone company networks are incapable of car-
rying video signals to the home. The telephone industry, however,
has plans to install optic fiber cable and new generations of switch-
es and transmission equipment to create a broadband network
which could transport many video signals. The telephone industry
has already invested heavily in optic fiber cable for long distance
transmission, major local routes, and in some instances for service
to large business. It will soon be economic to lay fiber optic cable to
the home for the telephone lines instead of copper wire. It will be
some time before it 18 economic to replace existing copper wire
with fiber. However, some believe that time is not that far off.

At the 1990 Committee executive session to consider reporting S.
1880, the Committee decided that the question of whether tele-
phone companies should be permitted to play a ter role in the
cable market should be considered separately. This issue was not
raised at the 1991 Committee Executive Session on S. 12. However,
Senators Burns and Gore have since introduced S. 1200, legislation
permitting the tele;i‘llljone companies to provide cable service and
own programming. The Committee will consider to examine these
issues.

The Committee Approach

It has been the lonfsta.nding policy of the Committee to rely, to
the maximum feasible extent, upon greater competition to cure
market power problems; however, the evidence demonstrates that
there is no certainty that such competition to cable operators with
market power will appear any time soon. The Committee thus is
taking steps to encourage competition and to rely on some greater
governmental oversight of the cable industry where no competition
exists. Such oversight should be the minimum necessary to rein in
this market power. It should also reflect the unique nature of the
cable industry and the fact that the extent of this market power
varies from loca.h'tg to locality. While there may be regulatory or
structural approaches that might better suit the problems, because
these involve chang'%cable’s mode of operation, such approaches
are impractical. The Committee is not writing on a blank slate. Fi-
nally, this oversight should end as soon as le is subject to effec-
tive competition.

The existing statute permits franchising authorities to regulate
the rates for basic cable service for those systems not subject to ef-
fective competition. The legislation reported by the Committee con-
tinues this approach of regulating the tier of service containing re-
transmitted local broadcast signals. In response to concerns raised
about retiering by cable operators to evade regulation, the bill per-
mits the FCC to regulate the rates for the lowest priced tier that is
subscribed to by at least 30 percent of the system’s subscribers, if
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fewer than 30 percent subscribe to the basic tier. The Committee
also permits regulation of charges for changes in service tiers.
Under the legislation, the FCC shall establish rules to ensure that
these rates are reasonable. The rationale for giving the FCC initial
jurisdiction over the establishment of rate guidelines is that the
telecommunications marketplace is global and it is important to es-
tablish a national scheme oF regulatlon In addition, none of cable’s
current and potential competitors are regulated at the local level.
The Committee also recognizes that franchising authorities have a
large stake in the operation of cable systems e legislation thus
permits franchls1111§0a01,1thor1t1es to retain this authority so long as
th’ei{. abide by the 8 rules

e Committee believes that permitting regulation of just the
basic service offering or the next lowest priced tier will not ade-
quately address the problem of market power, since ple sub-
scribe to cable largely for its other ]})rogram offerings. m fact is
supported by the cable industry itself:

When a viewer subscribes to cable, he’s generally not
gaymg for access to the local broadcast stations, because
can get those free without cable. He’s paying for the
distant signals and nonbroadcast programming that are
not available over-the-air (and, possibly, for some enhance-
ment of his reception of local broadcast stations).7

Cable operators may simply use this power to charge higher than
competitive rates for other service offerings. This view was recently
expressed by the FTC:

If it is determined that some form of explicit rate regula-
tion is necessary to constrain the exercise of market power
by cable systems, effective regulation would see ly re-
quire that regulatory authorities be empowered either to
oontrol the rates charged for all service tiers, or to impose

“minimum quallty’ ’ controls along with rate controls (e.g.,

ﬁu]ate that ‘“basic” service offer certain specified chan-

). Absent such regulatory authority, it is unclear that

cable rate regulation could effectively constrain the exer-

cise of cable systems’ market power should such power be
found to exist.48

The Committee believes that the alternative suggested by the
FTC—to control what should be offered on the basic tier—is not
practical and it at least would raise First Amendment concerns. It
therefore has included in this legislation regulatory oversight of
other cable service offerings that are not offered on a per channel
or per program basis. The FCC, after receiving a complaint from a
franchising authority or a subscriber, is to ensure that rates for
these offerings are reasonable.

The Committee has no desire to regulate programming. However,
because cable operators bundle transmission, equipment and pro-
gramming, it is impossible to contain a cable operator’s market
power without oversight of this bundled rate. The Committee has

47 Comments of the National Cable Television Association in MM Docket 89600, p. 26.
4% April 20, 1990 Comments to the FCC, p. iv.
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tried to make this oversight minimal by: (1) not extending regula-
tion to programs oﬁ'ered on a ﬁd r channel or per program (unbun-
dled) basis; (2) havi of oversight that must be trig-
gered by unreasonable rates and (3) requiring that the FCC can
only review the rates where a complaint has been filed making a
prima facie showing that the rates are unreasonable.

Where the cable operator has market power derived from its
local bottleneck, it can use this power to charge unduly high rates.
It can also provide poor quality service for customers and can exact
added advantages over programmers and competitors. The follow-
ing sections will discuss these concerns.

Customer Service

Under the 1984 Act, customer service requirements can be estab-
lished by the franchising authority.#® Most franchising authorities
have written requirements into their agreements with cable opera-
tors. Yet, the Committee has found that many cable operators pro-
vide poor service to their customers. Phones are not answsered

romptly, if at all. Offices are open for a minimal number of hours.
gemce calls take far too long.

On February 14, 1990, the NCTA ado Rted “Recommended Cable
Industry Customer Service Standards.” The preamble to these
standards states:

The cable industry is dedicated to providing our custom-
ers a consistently high level of service. We are committed
to ensuring that our customers receive a variety of quality
programming; reliable, clear signals; and prompt, courte-
ous service. To that end, we, as an industry, have voluntar-
ily adopted the following Standards of Customer Service.

Each community and each cable system are different
and a reasonable flexibility should be employed in apply-
ing these standards; rigidity will hamper rather than help
good customer service. We are confident, however, that the
industry as a whole will implement these voluntary stand-
ards by July 1991, and recommend them for overall oper-
ational use by that date.

These rules thus are voluntary, and because of antitrust laws,
cannot be enforced by the indusry. The expectation of some in the
cable industry is that franchising authorities will eventually place
these standards in their agreements with cable operators. They will
then have an enforceable contractual right. It is unclear whether
this will occur, particularly because certain franchising authorities
may already believe they have adequate requirements. It should
also be noted that not aﬁ cable systems belong to the NCTA and
thus have not agreed to these standards.

There are also concerns about the value of the NCTA standards.
In a March 1, 1990, submission to the Committee, Paul Berra,
President, National Association of Telecommunications Officers
and Advisors, stated:

4% Section 632.
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The substance of the NCTA proposed standards is mini-
mal. It is hard to understand why the industry needs 16
months to implement these simple standards. To illustrate
my point, I am providing the Committee today a compari-
son between the standards proposed by NCTA and the
gtandards now contained in the St. Louis city cable ordi-
nance. You will find in every case that St. Louis’s city or-
dinance equals or exceeds the standards proposed. At the
same time, I have never heard from my cable operator
that our standards are unrealistic, unfair, or unduly bur-
densome.

Many other State and local ggvernments have set con-
sumer practice standards that have more teeth, are more
specific, or are more sensitive to consumer needs than the
guidelines recommended by the NCTA . . .

Congress should not be misled. Simple, volun con-
sumer service standards are not a substitute for effective
govsgnmental overgight of the cable monopoly’s behav-
10r.

L] ] L] L L] L] L]

Local franchising authorities, who are closest to the con-
sumers, would be in the best position to effectively address
ine?uitable billing practices, unreasonable responses to
cable outages, rebates during outages, time frames for in-
stallation and telephone answering servicee provided by
the operator to handle consumer complaints.5!

While the Committee encourages the cable industry to police
itself, the NCTA approach raises concerns, both substantive and
procedural. Problems with customer service have been at the heart
of complaints about cable television, and strong mandatory require-
ments are n .

The provisions of S. 12 require the FCC to adopt customer service
standards, permits franchising authorities to adopt customer serv-
ice requirements that exceed those adopted by the FCC (subject to
the possibility of an FCC public interest review), and grandfather
customer service standards in existence on the date of enactment.

More ifically, the amended section 632 uires the FCC,
within 180 days, to adopt customer service star.zga.rds, ives the
franchising authorities the power to enforce the FCC standards,
and permits a cable mrator to file a complaint with the FCC if
the operator believes that customer service standards adopted by a
franchising authority are not in the public interest. The Committee
intends that the FCC, in evaluating complaints by cable operators,
consider them on a case-by-case basis, taking into account factors
unique to the community involved. Furthermore, the amended sec-
tion makes clear that State laws, municipal ordinances, and agree-
ments already in effect on customer service are not preempted.
Moreover, S. 12 permits franchising authorities to impose new
standards that exceed the FCC’s standards, if those new standards
are in the public interest. )

80 Pp. 9-10 of Mr. Berra’'s statement.
*1 Senate Hearing on 8. 12, testimony of Mayor David Adkisson.
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The Committee expects the FCC, in establishing customer service
standards, to provide standards addressing the following: hours of
operation, and customer service availability; installation, outages,
service calls and response times; billing and collection practices;
disclosure of all available service tiers, prices (for those tiers and
changes in service), and customer rights; and complaint resolution
procedures.

Technical Standards

In the same vein as concerns about customer service, the Com-
mittee has concerns about the technical quality of cable ms.
The 1984 Act provided that the FCC may establish technical stand-
ards relating to the facilities and equipment of cable systems which
a franchising authority may require in the franchise.52 The FCC
implemented this section by retaining its 20-year-old standards for
Class 1 cable channels 53 z'etranmtted over-the-air signals) and
prohibiting franchising authorities from establishing different
stat.llxldm'dsl.i’l4 A; lfl'or rgldass II channels (acéoeas cha.ilsnela, clfl.a.nnels
with satellite delive ing, and channels used for two

E& has

way transmission), the not adopted any signal quality
standards and again has prohibited franchising authorities from
acting. The U. S Court of Ap held that prohibiting franchise
authorities from acting on I channels in the absence of

standards was arbitrary and capricious.®® The FCC then proposed
merely extend.mggts Class I standards in Class II channels.5%

On June 138, 1991, the FCC announced that it is going to conduct
a rulema.kmg roceeding to aodpt new technical standards for
cable with 1,000 or more subscribers. The new rules will
cover all classes of video programming and color signals. The FCC's
new rules will preempt any more stringent standards adopted by
local authorities.

The Members of the Committee have received numerous com-
plaints about problems with signals transmitted over cable sys-
tems. Cable operators have responded that some of these problems
occur during upgrades of systems and that, in X event, the cable
industry is rapidly developing its systems and these problems
should soon vanish. The Committee recognizes that most cable sys-
tems are being upgraded and installing state-of-the-art technology.
At the same time, the Committee believes that cable subscribers
should be guaranteed quality signal transmission and that this re-
quirement will impose a de minimis burden on cable operators. It
will also provide certainty for the equipment industry. The need
for technical standards is especially t for systems with some
degree of market power, where by definition subscribers have less
ability to demand quality signals. The legislation thus requires the
FCC to establish minimum technical standards for all classes of
video programming signals. The Committee expects the FCC to

52 Section 624(e).

83 “Cable Television and Order,” 36 FCC 2d 143, 198, 204 (1972).

%4 Bee, 102 FCC 2d 1372 (1986).

85 See, City of New York v. 814 F2d 720 (D.C. Cir. 1887) affd 108 8.Ct. 1687 (1988).
8¢ Further Notice of Proposed i In the Matter of Review of the Technical and
198.8). Requirements of Part 76, Cable Television, MM Docket No. 85(-38 (released October

11,
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adopt these rules as promptly as possible. S. 12 also permits the
to adopt requirements for other types of signals.

In adopting these standards, the Committee intends for the FCC
to adopt flexible standards which may be adjusted as appropriate
for particular circumstances of the local m and the cable com-
munity. If, for example, a franchising authority and a cable opera-
tor agree on technical standards which they believe are necessary
to ensure that cable subscribers receive the signal quality they ex-
pected in such a cable community and which are negotiated pursu-
ant to the FCC’s rules, such agreements should be enforceable.
Home Wiring

This provision addresses the issue of what happens to the cable
wiring inside a home when a subscriber terminates cable service.
Some cable operators take the position that the wiring inside the
home belongs to the operator. Thus, when the subscriber termi-
nates service, these cable operators remove the wiring, often caus-
ing damage in the process. These operators do not give the home-
owner an ogportumty to acquire the wiring. In addition, if a sub-
scriber decides to terminate cable service and later reinstate it or
seek service from a different cable company, the subscriber should
not have to bear the cost and inconvenience of having new wiring
installed.

The FCC permits consumers to remove, replace, rearrange, or
maintain telephone wiring inside the home even though it might
be owned by a telephone company.®” The Committee thinks that
this is a good policy and should be applied to cable. For cable, how-
ever, the FCC should extend its policy to permit ownership of the
cable wiring by the homeowner. In doing this, the Committee urges
the FCC to ad‘;pt policies that will protect consumers against the
imposition of unnecessa.ri; charges, for example, for home wiring
maintenance. The FCC should also require cable operators to de-
scribe clearly options concerning home wiring maintenance.

This provision shall not apply to any wiring outside the home.

Programming Access, Discrimination and Cable’s Market Power

In addition to using its market power to the detriment of con-
sumers directly, a cable operator with market power may be able
to use this power to the detriment of programmers. Throu%h great-
er control over programmers, a cable operator may be able to use
its market power to the detriment of video distribution competi-
tors. The Committee was sufficiently concerned about this problem
that it adopted five provisions:

Section 6. Nondiscrimination with Respect to Video Pro-

Section 7. Leased Commercial Access;
Section 8. Limitations on (Vertical) Control and Utilization;
Section 15. Retransmission Consent; and
Section 16. Carriage of Local Broadcast Signals.
The report first addresses sections 6 and 8 and then sections 7, 15
and 16 of the legislation.

%7 See, “Daf.ariﬂinth:he Installation and Maintenance of Inside Wiring,” (Memorandum, Opin-
ion and Order) FCC 6513, released November 21, 1986.
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Nondiscrimination with Respect to Video Programming and Limi-
tations on Vertical Integration

The Committee received much testimony about cable operators
exercising their market power derived from their de facto exclusive
franchises and lack of local competition. This testimony provided
evidence that programmers are sometimes required to give cable

operators an exclusive right to carry the p , & financial
interest, or some other added consideration as a oongjtion of car-

riage on the cable system.

[Tlhe major cable companies increasingly insist on
owning a financial interest in shows and programs they
use on their channels, and since in most cities, the cable
system is a local monopoly, they have total control of con-
tent, on their terms, both as to the groducers and in
choices presented to the cable audience.®

According to the Wall Street Journal (May 4, 1988 at 29),

“Cable system owners have taken minority equ1ty interest
in virtually every new programming channel that has
started in the two years.” As a practical matter, it is
almost im le in the present environment to start a
new cable system service without surrendering equity to
the owners of the monopoly cable conduits.5?

When cable systems are not subject to effective competition, such
an outcome is not surprising. Programmers either deal with opera-
tors of such systems on their terms or face the threat of not being
carried in that market. The Committee believes this disrupts the
crucial relationship between the content provider and the con-
sumer.

The Committee understands that there are many other factors
that affect the bargaining between the programmer and the cable
operator. As was stated earlier, the extent of market power in the
cable industry varies in each locality. In addition, there are certain

rogrammers that are more able to fend for themselves. It is
d.l.%cuf) t to believe a cable system would not carry the sports chan-
nel, ESPN, or the news channel, CNN. In addition, the cable opera-
tor has an incentive to put on programming that increases
subscribership and decreases churn. These factors counterbalance
some of the Committee’s concerns regarding the market power of
the cable operator vis-a-vis the programmer. However, the Commit-
tee continues to believe that the operator in certain instances can
abuse its locally-derived market power to the detriment of pro-
grammers and competitors. The provisions adopted in the legisla-
tion reflect that concern.

Moreover, these concerns are exacerbated by the increased verti-
cal integration in the cable industry. Vertical integration occurs
when a single firm owns sequential stages of production. A verti-
cally integrated cable company is a company that owns both the

"Ted’.imon of Ben Bagdikian, “Media Ownership: Diversity and Concentration,” Hearings
&iwmmiﬁaeonCommunmbmnofﬂmSenataComm&oe Commerce,Saence
andTransportahon(lOl—-BS‘T) June k and22, 1989, p.88
"Testlmony Divenityand
%)J" &nt«hmonyofRobertSchm-it(Wh-elea CableAnoda ‘Oven'lghtofCabFe
P.
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programming and the distribution system. For example, Viacom

owns prtfra.mming services such as MTV, Showtime, and Nickelo-
deon, and also owns Viacom Cable Systems, TCI, the largest multi-
ple system operator (MSO), has financial interests in p i
services such as American Movie Classics, the Discovery Cha.nnef,
QVC Networks, Inc., and Encore.

TOP CABLE NETWORKS OWNED BY CABLE OPERATORS °©

Namnber of fotal subcribers
Motwork Owsership (nilices)
Turner Broadcasting See note below
CNN . 5.5
Hoadling News 4
Supersiation TBS 55.3
TNT. 50
NTY Yiacom 524
Nickaiodeon Viacom 529
Nick-at-Mite 529
Lifetime Viscom, ABC, Hearst 50
Arts and Entertalnment............c..oeooorcemccine ABC, Hearst, NBC 48
The Discovery CRAMNAL.............coccomrmemsrsemmsscsssiene TCL, Cax, Newhouse, United Artist....................... 529
VH-1 Viacom 388
Black Entertainment Television ... ..o TC, Te-Wamer, Graat American Broadcast, 2.1
Robert Johnson.
American Movie CR2sSICS ... rercrernes Cablevision, TO! 28
Pay sarvices:
HBO Time-Wamer 173
Showtine Viacom, TOI 13

lghmu‘lml:amw,m,1mmummmmmhamw,m4,
, Business Section, p.

Mok —T Is ownad by Ted Ti and 2 comsorum of cable opersiors incheding Tiems-Wamer, Unlind Artists, United Herltage,
mw%munlu“ ! o Gk

TOP CABLE NETWORKS NOT OWNED BY CABLE OPERATORS

Mamber of total swbacribers
Metwork . Owmership (nillces)

ESPH ABC, RJR Nabisco 61
USA Metwork NCA, Paramount 4338
The Family Channel The Family Chanoel G 518
The Nashwile Network Gaylord Broadeast 51
The Weather Channel Landmark Commumications...........cuemorosmescsses. - 46
Financial News In Bankruptcy 35.4
QVC Network QVC Metwork Inc 3.7
Home Shopping Network ..__........ccceeeeeieee Home Shopping Network, InC...._ e 211
Pay Service: The Disney Channal.......c.ococooeecoeo.. .. Wait Disney Co 5.2

Vertical integration in the cable industry raises two concerns.
First, the Committee received testimony that vertical integration
gives cable operators the incentive and ability to favor their affili-
ated programming services. For example, the cable operator might
give its affiliated programmer a more desirable channel position
than another programmer, or even refuse to carry other program-
mers.

Because of the trend toward vertical integration, cable
operators now have a clear vested interest in the competi-
tive success of some of the programming services seeﬁug
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access through their conduit. You don’t need a Ph.D. in
Economics to figure out that the guy who controls a mo-
nopoly conduit 18 in a unique position to control the flow .
of programming traffic to the advantage of the program
services in which he has an equity investment and/or in
which he is selling advertising availabilities, and to the
disadvantage of those services, including local Independent
broadcasting stations, in which he does not have an equity
position.®!

Second, the Committee received testimony that vertically inte-
grated cable programmers have the incentive and ability to favor
cable operators over other video distribution technologies through
more favorable prices and terms. Alternatively, these cable pro-
grammers may simply refuse to sell to potential competitors. Small
cable operators, satellite dish owners, and wireless cable operators
complain that they are denied access to, or charged more for, pro-
gramming than large, vertifically integrated cable operators.

Restricted access to programming products by a whole-
sale programmer which is also a retail competitor, reflects
the vertically integrated nature of the market and the
basic barrier in the development of a competitive market.
Without fair and ready access on a consistent, technology-
neutral basis, an independent entity like [the National
Rural Telecommunications Cooperative] cannot sustain
itself in the market.

. The programmers pick and choose those outlets to which
they will provide distribution rights. But they have not
done so based on the quality of an o ization’s market-
ing expertise, the financial integrity ot the distributor, the
gize of the potential market, or the lack of cable access (as
in rural areas). * * * Programmers which may not be
owned in total or directly controlled by cable companies
know where the majority of revenues come from and to
protect their place in the valuable cable market, they

queue-up.83
At the 1991 hearing, Ted Turner testified that his oom;l)a.ny has
granted exclusive rights for the sale of TNT to many cable opera-

tors and as a result that service is not available to other multi-
channel video providers. He also testified that larger cable opera-
tors are entitled to discounts on his company’s programming serv-
ices that are not available to smaller companies.
On the other hand, cable witnesses testified that there are bene-
fits to vertical integration.
Vertical integration can be a good thing or a bad thing,
and sometimes can be a good thing and a bad thing at the
same time. One of the ways, in fact, the primary way it

°1 Testimony of Preston Padden (INTV), “Media Ownership: Diversity and Concentration,” p.

308 (em in the original). See also, Mr. Padden’s testimony at p. 810; the testimony of

Robert t (Wireless Cable Association), 288-289; the testimony of James Hedlund
at the on “The Cable TV Consumer 196

3 Tegtimony of “Media ip: Diversi

illips (NRTC) o ) iversity and G " ]
&ealntuﬁmyd&%mppﬂt%&mdteﬁmmyd%mﬂmmdm% Bﬁ.
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has been a good thing in the cable industry is that vertical
i tion has been the means by which we have stimu-
lated the development of programming that was necessary
to flesh out the promise of cable, the promise of our
medium, when nobody else was really willing to step up
and put up the money.%3

But even some members of the cable industry have expressed
concern about vertical in tion. John Malone, President and
Chief Executive Officer of , for instance, testified that “[wle,
and many others, are concerned about the vertical integration
going on, for fear of how it affects us.” 4

One way to address the concerns raised by vertical integration is
to prohibit it altogether. The 1974 “Cable Report to the President,”
for instance, recommended a ban on common ownership of content
and conduit.

We recommend adoption of a policy that would separate
the ownership and control of cable distribution facilities,
or the means of communications, from the ownership and
control of the pmf-ramminﬁsor other information services
carried on the cable channels.®

While this ap})roach has appeal, it would result in a fundamental
restructuring of the cable industry and the way it does business.
Instead, the Committee has decided to focus on ensuring co ti-
tive dealings between grogrammers and cable operators andpe
tween programmers and compe video distributors. The legisla-
tion directs the FCC to prom te regulations limiting the
number of channels that can be occupied on a cable system by pro-

ers affiliated with the cable operator. In determining what
ﬁmtatlons are reasonable, the FCC should consider the channel ca-
pacity of the system as well as consumer interest and the goal of
increasing diversity.

To ensure that cable operators do not favor their affiliated pro-
grammers over others, the legislation bars cable operators from dis-
criminating against unaffiliated programmers. As a check on the
market power of cable operators, the bill also bars operators from
requiring a financial interest in a programming service as a condi-
tion of carriage.

To address the complaints of small cable wﬂferators that cable

programmers will not deal with them or unreasonably dis-
criminate against them in the sale gﬂf amming, the leg1sﬂation
requires vertically integrated, natio le programmers to make
programming available to all cable operators and their buying
agents on similar price, terms, and conditions. A requirement of
dealing on similar terms is moderate, as even members of the cable
industry have acknowledged. John Malone of TCI testified that:

[A] number of small cable operators in the Midwest have
banded together in a cooperative to try to gain some of the
same economies of scale in their joint purchase of cable

¢s Testimony of James Mooney (NCTA), “Oversight of Cable TV,” pp. 178-79.

¢+ “Modia p: Diversity and Concentration,” p. 14.

8 This report mquotedmﬂmtestxmonyofPrwton (INTV), “Media Ownership: Diver-
gity and Concentration,” p. 311.
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programming. The cooperative has enjoyed success with
some programmers, but not with others. I fully support
their efforts, and I see no reason why all p ers
should not accord the cooperative and others like it the
benefits of whatever scale economies they can offer.%®

To encourage com dpetltaon to cable, the bill bars vertically inte-
grated, national an ional cable programmers from unreason-
ably refusing to deal w1th any multichannel video distributor or
from discriminating in the price, terms, and conditions in the sale
of programming if such action would have the effect of im
retail competition. This provision is limited to vertically integra
companies because the incentive to favor cable over other technol-
ogies is most evident with them. It is limited to national and re-
ona.l cable programmers, that is, programmers which license for
Estnbutlon to more than one cable community to allow nascent
programmers to gain a foothold through exclusive arrangements.

To ensure that cable programming is made available to owners
of home satellite dishes, the bill requires any cable programmer
which scrambles its (C-band) signal to make its programming avail-
able for private viewing by receive-only home satellite antenna
users.

The bill does not make exclusive contracts per se illegal. The bill
does not equate exclusivity with an unreasonable refusal to deal.
The Committee does not make any findings with regard to existing
exclusive contracts or arrangements.

The Committee believes that exclusivity can be a legitimate busi-
nees strategy where there is effective competition. ere there is
no effective competition, however, exclusive arrangements may
tend to establish a barrier to entry and inhibit the development of
competition in the market. Thus, the dominance in the market of
the distributor ob exclusivity should be considered in deter-
mining whether an exclusive arrangement amounts to an unrea-
sonable refusal to deal. Other factors include the duration of the
exclusivity, and the effect on competition or potential competition
in the market.

The Committee recognizes that distributors may undertake dif-
ferent levels of promotion, marketing, billing, and collection, and
other efforts that are of value to video programmers, and that
these are legitimate business considerations in establishing rates,
terms, and conditions in contracts with multichannel video dmtnb-
utors. The Committee intends that video programmers have flexi-
bility in negotiating price, terms, and conditions for distribution, so
long as the price, terms, and conditions allow competition to flour-
ish. In determining whether discrimination would have the effect
of im retail competition, relevant factors include the degree
and duration of the erence and the effect of the difference on
disfavored distributors.

The bill provides for an expedited administrative remedy for
complaints g ught under section 640. The goal of this provision is
to have programming disputes resolved quickly and without impos-
ing undue costs on the involved parties. Without such a remedy,

$¢ “Oversight of Cable TV,” p. 129.
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start-up companies, in effect, might be denied relief in light of the
prohibitive cost of pursuing an antitrust suit. The FCC is directed
to impose penalties for frivolous complaints.

The legislation provides new FCC remedies and does not amend
existing antitrust laws. All antitrust and other remedies which can
be pursued under current law by multichannel video roira.mmmg
distributors are therefore unaffected by this section. guc em'sﬁ.:f
remedies would still be available to challenge practices of both af-
filiated and independent programmers.

Discrimination by satellite carriers

The Committee received testimony that distributors of satellite-

carried programming to home satellite earth stations were being

denied access to pro%ramm.mg or were being charged as much as
four times what cable operators were charged for the same pro-
g-ra.mm.inﬁ.” The FCC, at the direction of Congress, already has ex-
ined the existence of discrimination by satellite carriers in the

Erovision of superstation and network station signals to home satel-
ite earth station distributors and has determined that such dis-
crimination exists.

The legislation prohibits satellite carriers that provide service
ursuant to section 119 of title 17, United States e (the Satellite

ome Viewer Act (SHVA)), from unreasonably refusing to deal
with distributors of video progra.mmingrhin the provision of such
service to home satellite earth stations. The legislation also prohib-
its satellite carriers from discriminating in the price, terms and
conditions of the sale of such service among such distributors or be-
tween such distributors and other multichannel video program-
ming distributors. Satellite carriers violating any of these provi-
sions shall be subject to all sanctions and remedies available to the
FCC under the 1934 Act.

Satellite carriers are already prohibited from discriminating

inst home satellite dish distributors under the Satellite Home

iewer Act (17 U.S.C. 119). This legislation is not intended to con-
flict with, or alter, the non-discrimination provision contained in
title 17. The purpose of this section is to codify the FCC’s authority
to address this problem under the 1934 Act.

Cable Channels For Commercial Use

The 1934 Act (as amended by the 1984 Act) requires cable sys-
tems with more than 36 channels to set aside a certain percentage
of those channels for lease to programmers.®® The objective of this
requirement is to “assure that the widest possible diversity of in-
formation sources are made available to the public”’.®® The House
Report on the 1984 Act states:

An important concept in assuring that cable systems
provide the public with a true diversity of programming
sources is leased access. Leased access is aimed at assur-
ring that cable channels are available to enable program

67 Testimony of Bob Phillips, National Rural Telecornmunications Cooperation, Hearing on S.

12,
8 Section 612
$* Subsection 612(a).
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suppliers to furnish programming when the cable operator
may elect not to provide that service as part of the pro-
gram offerings he makes available to subscribers. Thus,
section 612 establishes a scheme to assure access to cable
systems to third parties unaffiliated with the cable opera-
tor, and thereby promotes and encourages an increase in
the sources of programming available to the public.7°

The House Report also contains an elaborate discussion of the First
Amendment rationale for this provision.??

The legislation reported by the Committee is largely designed to
remedy market power in the cable industry. In this context, the
leased access provision takes on added importance—in addition to
First Amendment concerns. It can act as a safety valve for pro-
grammers who may be subject to a cable operator's market power
and who may be denied access to be given accees on unfavorable
terms. The legislation thus contains additional language for the
purpose subsection of the leased access provision: ‘“to promote com-
petition in the delivery of diverse sources of video programming.”

In its examination of market power in the cable industry, the
Committee examined this leased access provision and inquired as
to its effectiveness. The record before the Committee demonstrates
that this provision has hardly been used:

[Flew programmers or businesses have made use of the
commercial leased ac¢cess channels mandated by the Cable
Act. (Response of Mesers. Mooney and Robbins to Ques-
tions of Senator Inouye)?2

Unfortunately, this section of the Act has proven to be
absolutely useless in seeking to advance the objectives of
assuring consumers access to the widest possible variety of
video sources and services. (Statement of Preston
Padden)?3

The record also shows why this provision has not been used. The
cable industry argues that is because:
(1) The industry has been successful “in meeting the diverse
range of viewing needs’’; ¢ and
(2) Most cable programmers are paid by the cable system for
carriage, but, with leased access, it is the programmer who
must pay the cable operator. As stated by cable officials, “Such
economics would be very uncertain and do not guarantee that
(a) an independent producer can generate enough local adver-
tising revenue to cover the costs of paying for a network with-
out separate subecriber fees; (b) have enough money left over
to pay the operator for carriage on the leased access channel;
and (c) still earn a profit.” 78

Thpi g

12 “Grroraight of Cable TV,” p. 108.

18 “Oversight of Cable TV,” p. 896.

74 Answers to tted to John Malone, “Oversight of Cable TV, 148.

LA Mwymwmmm.dmm “Overnight of
Cable pp- 102-108. See also Response of Mr. to questions of Inouye, 1991
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While these reasons may have some foundation, the record pro-
vides other rationale. This testimony given by Preston Padden pro-
vides an example:

With the benefit of hindsight, it is apparent that the
likely failure of the leased access provision was evident in
the text of the Act itself. Section 612(d) explicitly provides
that in any action brought challenging the price, terms or
conditions for leased access ‘“the court s not consider
the price, term or condition established between an opera-
tor and an affiliate for comparable services.” This most
unfortunate provision is equivalent to providing that when
evaluating the reasonableness of Local Exchange Carrier’s
interconnection with other carriers, the price, terms and
conditions of the LECs relationship with its own affiliates
should not be considered. Reductio ad absurdam! This pro-
vision totally gutted the efficacy of the leased access sec-
tion, killing any hope of its acting as a curb against anti-
competitive activities by vertically in ted operators.

For irrefutable evidence of the failure of the leased
access provision, one need look no further than the mar-
ketplace. Despite widespread instances of dropping of local
broadcast stations and refusals to carry competitive pro-
gram services, there i8 no evidence that excluded program-
mers6:ll:2a¥? been successful in gaining access through Sec-
tion . -

The leased access ofprovision (subsection (c)) delegates to the cable
operator the task of initially establishing rates, terms, and condi-
tions. If the programmer does not find these reasonable, the pro- -
grammer may then seek relief at the FCC and in the courts. It (i)oes

not take much understanding of the incentives of the parties and

the nature of the ing market to understand that such an
approach has func&mental prof)lems.

e cable operator is almost certain to have interests that clash
with that of the programmer seeking to use leased access channels.
If their interests were similar, the operator would have been more
than willing to carry the programmer on regular cable channels.
The operator thus has already decided for any number of reasons
not to the programmer. For example, the operator may be-
lieve that ge programmer might compete with programming that
the programmer owns or controls. To permit the operator to estab-
lish the leased access rate thus makes little sense. In addition, in a
market as dynamic as the mmming market, giving recourse to
the FCC is of little solace. Finally, to be successful, a p. er
may well have to be carried on many cable systems and thus have
to negotiate leased access rates with many operators. Because of
the uncertainty caused by this provision, a programmer would
almost certainly see this as a hopeless task.

The cable industry has a sound argument in claiming that the
economics of leased access are not conducive to its use. However,
the existing provision does not improve the situation. For a pro-
grammer to have any chance of success, the programmer must ne-

78 “Oversight of Cable TV,” pp. 396-897.
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gotiate many elements—a reasonable rate for access and then for
illing and collection and then reach an agreement on key terms
and conditions, for example, tier and channel location—and, as
stated above, repeat this negotiation for each system.

The Committee believes that the leased access provision is an im-
portant safety valve for anticompetitive practices. The Committee
also believes the existing provision does not work well and requires
revisions. The legislation carries out this intent by requiring that
the FCC establish maximum reasonable rates for access to these
channels, as well as for billing and collection. The operator and
proE;a.m.mer can bargain for a lower rate. The FCC shall es-
tablish reasonable terms and conditions for carriage. By involving
the FCC before leases are negotiated, programmers wﬂi’ know the
parameters of an agreement, increasing certainty and the use of
these channels.

Horizontal Integration (National and Regional)

The report so far has examined the cable industry’s market
power at the local level. The Committee has also received comment
that horizontal integration at the regional and national level could
present concerns about market power.

Concentration has grown dramatically in the cable industry in
the last few years. As late as 1981, no cable operator owning multi-
g‘})e systems more than two million subscribers. In 1985, about

percent of all subscribing households were served by the five
largest multiple system operators. As of the end of 1990, TCI, the
Nation’s largest cable company, owned, controlled, or had invest-
ments in systems serving ost 14.3 million subscribers (about 24
percent of cable’s total subscribers). Time-Warner’s cable subsidi-
ary reaches about 6.4 million subscribers (about 12 percent). The
next three largest cable systems—Continental, Comcast, and Cox—
reach about 5.8 million subscribers (about 11 percent).”” The top
five firms thus control almost half of the Nation’s subscribers.

This increase in concentration raise two major concerns. First,
there are special concerns about concentration of the media in the
hands of a few who may control the dissemination of information.
The concern is that the media gatekeepers will (1) slant informa-
tion according to their own biases, or (2) provide no outlet for unor-
thodox or unpopular speech because it does not sell well, or both.
This view was expressed forcefully at the Committee’s March 29
hearing by James Hedlund, President of the Independent Televi-
sion Association:

Should this development [about increased concentration]
concern the Congress? Yes! Its traditional concerns with
media concentration—promoting diversity of voices and
economic competition—are dramatically present in the
cable industry.

Se te and antagonistic ownership of the mass media
has long been a goal of federal policy makers. The policy
has as its foundation the First Amendment goal of promot-
ing a diversity of ideas and speech throughout the country.

77 The data used here comes from Paul Kagan Associates.
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Federal policy has always been vigilant to restrain concen-
tration when its threatened a diversity of voices even
thougzx ist did not rise to the level of an anti-trust viola-
tion.78 7

The second concern about horizontal concentration is that it can
be the basis of anticompetitive acts. For example, a market that is
dominated by one buyer of a product, a monopsonist, does not give
the seller any of the benefits of competltlon For example, if one
MSO owned all the cable systems in the United States, it would
have tremendous power vis-a-vis the producers of rogrammmg
Even with fewer ownership interests, the MSO could still have sig-
nificant market wer

Witnesses at testified that, with the increased con-
centration in the cab le industry, the large MSOs have the market
power to determine what p Wm can “make it” on
cable. They also argued that the large force programmers to
buy their way onto cable by giving up an equity interest in their
programming.

Cable operators who control access to a large part of the
viewing public * * * can extract concessions from pro-
ﬁﬁmers who desperately need to reach a large audience.

they have market power over consumers, the

MSOs pocket these concessions as excess profits, rather

than passing them through to consumers. They exercise

their monopsony power vig-a-vis programmers and their

monopoly power vis-a-vis consumers.®? (Testimony of Gene
elman, Consumer Federation of America).

While the Committee has concerns about horizontal concentra-
tion, we also recognize there are legitimate reasons for integration.
These were expressed by John Malone in his November 16, 1989
testimony:

The media business is driven by the fact that it costs a

great deal of money to create the first copy of any media
product, be it software, information or entertainment.
Once you have created that product, however, the margin-
al costs of replicating and distributing it is very, very low.
It is this simple fact that drives all media companies
toward becommg very large—the ability to spread their
“first copy costs” over larger and larger number of con-
sumers.

The efficiencies associated with the increased size of
cable companies have produced cost savings and contribut-
ed to rate stability enjoyed by cable consumers in recent
years.81

Mr. Malone, however, told the Committee that he believes some
limits are appropriate to protect the public interest:

78 “Cable TV Consumer Protection Act,” p. 192.

"‘Soealno,thetaaﬁmonyofBen at the hearings on “Media Ownership: Diversity
and Concentration,”
80 “Media p:DrvenityandComentrahon,p.Sm 8ee also, Testimony of James Hed-

lund,OahleTVConmmarProtachonAct,
81 “QOversight of Cable TV,” p. 129.
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Senator Gore. Would you believe that there is some jus-
tification for the Congress putting a limit on the number
of cable systems that a company like yours can own?

Mr. MALONE. Yes, sir.

Senator Gorg. You do?

Mr. MALONE. Yes.
be§enator GoOre. Where do you think that limit ought to

Mr. MALONE. I'm not sure. You know, it depends on how
you count, I think, to some degree. But, you know, broad-
casters right now I think can own percent of the
market with VHF stations and up to 50 with UHF sta-
tions. Our technology is different. Clearly, some lower
limits are in order for our industry.82

Although the FCC has the authority to impose horizontal limita-
tions on the cable industry (both national and regional), it has not
" done so. In 1968, the FCC proposed, but never took final action on,

rules to limit the size of IVFSOB It proposed a 50-system limitation,
making the assumption that each system would have at least 1,000
subscribers. If other media interests were held (one TV station, two
radio stations or two newspapers), then the ownership limit would
be 25 systems. The effect of the rules would have been a cap of
about two million subscribers.®3 In the mid-1980s, a small cable op-
erator from Montana, Satcom, filed a petition with the FCC to es-
tablish rules. Again, the FCC failed to act. Thus, unlike the broad-
cast industry, no limitations apply to the concentration of owner-
ship in the cable industry.

To address the issue of national concentration in the cable indus-

and enhance effective competition, the legislation directs the

to place reasonable limits on the size of MSOs (by the number
of subscribers). The FCC should balance the concerns expressed
about concentration with the efficiencies gained by greater integra-
tion. The legislation does not il?&y that any existing company
must be divested and gives the flexibility to determine what
limits are reasonable and in the public interest.

Retransmission Consent

" Section 15 of the bill amends section 325 of the 1934 Act (47
U.S.C. 325) to establish the right of broadcast stations to control
the use of their signals by cable systems and other multichannel
video programming distributors. It adds a new subsection (b) to the
existing provision of section 325 of the 1934 Act.

Section 325 now provides, in tgertment part: “nor shall any
broadcasting station rebroadcast the program or any part thereof
of another broad station without the exprees authority of
the originating station.” The Committee believes, based on the leg-
islative history of this provision, that Congress’ intent was to allow
broadcasters to control the use of their signals by anyone eng
in retransmission by whatever means. Indeed, in discussing what
became section 325 during the debates on the Radio Act of 1927,

bhin “Onmﬁ' t of Cable TV,” pp. 160-161.
333 FR 1 (1968).



35

Senator Dill made spec1ﬁc reference to the use of broadcast signals
by the “wired wireless,” which appears to have been a reference to
an early form of cable transmission of radio .84

Nevertheless, the FCC in 1959 ruled that cable systems need not
obtain consent from broadcast stations for retransmission of theu-
signals, based on the reference in section 325 of retransmission g
broad stations. CATV and TV Repeater Services, 26 FCC 40
429-30 (1959). At a time when cable systems had few channels and
were limited to an antenna function of 1mpro‘7mf1 recepnon of
nearby broadcast signals, this interpretation had
consequences and did not unreasonably disrupt the ng ts that
broadcasters possess in their signals.

That situation, however, has ¢ dramatically. Cable sys-
tems now include not only local si , but also distant broadcast
signals and the programming of cable networks and premium serv-
ices. Cable systems compete with broadcasters for national and
local advertising revenues. Broadcast signals, particularly local
broadcast signals, remain the most popular programming carried
on cable systems, representing ro y two- of the viewing
time on the average cable system. It follows logically, therefore,
that a very substantial portion of the fees which consumers pay to
cable systems is attributable to the value they receive from watch-
in2% broadcast signals. Due to the FCC’s interpretation of section
325, however, cable systems use these signals without having to
seek the permission of the originating broadcaster or having to
compensate the broadcaster for the value its product creates for
the cable operator.®®

The Committee has concluded that the exception to section 325
for cable retransmissions has created a distortion in the video mar-
ketplace which threatens the future of over-the-air broadcasti
Using the revenues they obtain from carrying broadcast
cable systems have been able to support the creation of cable serv-
ices. Cable systems and cable p ing services sell advertising
on these channels in competition with broadcasters. While the
Committee believes that the creation of additional p 8erv-
ices advances the public interest, it does not believe that public
policy supports a system under which broadcasters in effect subsi-
dize the establishment of their chief competitors.

Cable television is now an established service. Cable operators
pay for the cable programming services they offer to their custom-
ers; the Committee believes that programming services which origi-
nate on a broadcast channel should not be treated differently. It is
true that broadcasters also benefit from being carried on cable sys-
tems, and many broadcasters may determine that the benefits of
carriage are themselves sufficient compensation for the use of their
signal by a cable system. Other b casters may not seek mone-
tary compensation, but instead nggotmte other issues with cable
systems, such as joint marketing efforts, the opportunity to provide

84 68 Cong. Rec. 2880 (1928).

"Ofcouraa.undm;thocahlo i:opynghthcanna,l'TU.S.C.lllﬂxeownersofpm—
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terests through the Copyright
portto—andinﬁctdoeanot—pmndacompetmtwn broadcasters for their rights in their gig-
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news inserts on cable channels, or the right to program an addi-
tional channel on a cable system. It is the Committee’s intention to
establish a marketplace for the disposition of the rights to retrans-
mit broadcast signals; it is not the Committee’s intention in this
bill to dictate the outcome of the ensuing marketplace negotiations.

Further recognition of their right to consent to retransmission of
their signals will not signify any change in broadcasters’ status
under the 1934 Act. The right to control retransmission and to be
compensated for others’ use of their signals has always been a part
of broadcast regulation. S. 12 does not alter this principle. Further,
broadcast signals will remain available over the air for anyone to
receive without having to obtain consent; indeed, the intent of S. 12
is to ensure that our system of free broadcasting remain vibrant,
and not be replaced by a system which requires consumers to pay
for television service.

The amendments to section 325, therefore, close a gap in the re-
transmission consent provisions which, in the Committee’s view,
was not intended by the drafters of the 1934 Act. The Committee
recognizes, however, that there are established relationships be-
tween broadcasters and cable systems, as well as the fact that
many broadcasters have had difficulty obtaining carriage at all on
local cable systems. The Committee has been careful, therefore, to
craft the retransmission consent provision of S. 12 in a manner
which will minimize unnecessary disruption to broadcasters and
cable operators. The Committee has also sought to avoid any alter-
ation to the compulsory licensing scheme established under the
copyright law.

The Committee is careful to distinguish between the authority
granted broadcasters under the new section 325(bX1) of the 1934
Act to consent or withhold consent for the retransmission of the
broadcast signal, and the interests of copyright holders in the pro-
gramming contained on the signal.

The principles that underlie the compulsory copyright license of
section 111 of the copyright law (18 U.S.C. 111) are undisturbed by
this legislation, but the Committee recognizes that the environ-
ment in which the compulsory copyright operates may change be-
cause of the authority granted broadcasters by section 325(bX1).%

Cable systems carrying the signals of broadcast stations, whether
pursuant to an agreement with the station or pursuant to the pro-
visions of new sections 614 and 615 of the 1934 Act, will continue to
have the authority to retransmit the programs carried on those sig-
nals under the section 111 compulsory license. The Committee em-
phasizes that nothing in this bill is intended to abrogate or alter
existing program licensing agreements between broadcasters and
program suppliers, or to limit the terms of existing or future licens-

. ing agreements.

#The drafters of the 1976 Copyright Act anticipated that changes in the communications
laws which affected the exercise of compulsognlicensewouldomr.TheHouneReporton
t.belQ’TGActutatedthatitwasgthei;tentof bﬂltoinﬂwel;u-nlgethedavelomnentofm
munications policies governing use of broadcast si systems, rwog:njn'ng
“these matters are ones of communications Ighc&andmﬂﬁid left to the appropriate commit-
tees in the for resolution.” H.R. . No. 1476, 84th Cong., 2d Sess. 89, reprinted in,
1976 U.S. Code Cong. & Admin. News 5659, 57
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One year after enactment of S. 12, section 325(b) will extend the
requirement of obtaining retransmission consent to any cable
system or other multichannel video programming distributor which
uses broadcast signals, except where carriage of such signals by the
cable operator or other distributor is required under sections 614 or
615, the signal carriage requirements established by S. 12. In order
to avoid sudden disruption to established relationships, the new
section 325(bX2) exempts users of broadcast signals that were trans-
mitted by a satellite carrier or common carrier on May 1, 1991.
Thus, stations which now operate as “superstations” or whose sig-
nals are now delivered to home satellite dishes under the compulso-
ry copyright license established in the SHVA will not be entitled to
exercise rights of retransmission consent until January 1, 1995,
when the compulsory license for home dish viewing expires. This
will avoid any disruption of the settled a.rtanﬁiments for carriage
of distant signals. The Committee recognizee that carriers of satel-
lite programming have expressed concerns about access to pro-
gramming when the NASA expires. The exemption coincides with
the duration of the satellite statutory license established by the
SHVA. The SHVA grants satellite carriers the right to distribute
superstation and network broadcast }L ing in return for
payment of a royalty fee to the Copyright g%lce.

position of a retransmission consent ref‘me was not counte-
nanced at the time the SHVA was enacted by the Congress. The
Committee is concerned, however, that this new ime could sub-
ject the satellite industry to a dual level of negotiations and fees in
1995 (one for signal ca.rrige and a second for copyright), and could
impede competition. The SHVA made network signals available to
home satellite dish owners in areas unable to receive such signals,
as well as superstation signals to all satellite viewers.

Since one of the purposes of the SHVA was to make available
network programming to unserved areas, the Committee is con-
cerned that the retransmission consent proposal not frustrate this
purpose. It is the view of the Committee that the Congress should
take into consideration and seriously review the potential that
home satellite technology offers the American public as a competi-
tive force in the video marketplace before allowing the statutory li-
cense to expire.

S. 12 directs the FCC to commence a rulemaking p ing to
establish procedures for broadcasters to exercise their rights of re-
transmission consent consistent with the rights granted them for
signal carriage and channel positioning under new sections 614 and
615. The Committee intends that the FCC establish regulations
which will permit broadcasters to elect periodically between accept-
ance of signal ca.t:i:eﬁe and channel positioning rights—in which
case their signals will be presumed carried—and exercise of their
right of retransmission consent. Section 325 makes clear that a sta-
tion electing to exercise retransmission consent with respect to a
particular cable system will thereby %-izﬁ ;{p its rights to signal car-
riage and channel positioning establi under section 614 and
615 for the duration of the 3-year period. Carriage and channel po-
sitioning for such stations W'lil be entirely a matter of negotiation
between the broadcasters and the cable system. Concomitantly, the
FCC’s rules should provide that carriage of a station exercising its
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right of retransmission consent will count towards the number of
local broadcast signals that a cable system is required to carry
under sections 614 and 615.

S. 12 provides that each television station which has carriage and
channel positioning rights under sections 614 and 615 will make an
election between those rights and the right to grant retransmission
authority for each local cable system before the amendments to
section 325 become effective, and every three years thereafter. The
bill provides that a broadcaster’s election with respect to one cable
iﬁstem will apply to any so-called overbuild systems which serve

e same geographic area.

The Committee believes, however, that a broadcaster which
elects to exercise its rights to carriage and channel positioning
under sections 614 and 615 does 80 on the expectation that it will
in fact be carried by the cable system with respect to which it
" makes such an election in fulfillment of the cable system’s obliga-
tions under those sections. In the event that the cable system elects
not to carry such a signal in fulfillment of its obligations under sec-
tions 614 and 615, the Committee intends that the broadcaster be
permitted to reassert its right to require consent before carriage by
the cable system under other conditions.

S. 12 provides that the rights granted to stations under sections
614 and 615 will not be affected by the exercise of the right of re-
transmission consent by another station. For example, the FCC
should permit a station negotiating for retransmission rights to
contract with a cable system for a channel position to which an-
other station is entitled under section 614 or 615. In most respects,
however, the Committee believes that the rights granted to stations
under section 325 and under sections 614 and 615 can be exercised
harmoniously, and it anticipates that the FCC will undertake to
promulgate regulations which will permit the fullest applications
of whichever rights each television station elects to exercise.

In that connection, the Committee has relied on the protections
which are afforded local stations by the FCC’s network non-duplica-
tion and syndicated exclusivity rules. Amendments or deletions of
these rules in a manner which would allow distant stations to be
submitted on cable systems for carriage or local stations carrying
the same programming would, in the Committee’s view, be incon-
sistent with the regulatory structure created in S. 12,

The Carriage of Local Broadcast Signals
Background: The Origination of the Rules
In the early 1060s, the FCC viewed the development of cable tele-
vision as potentially harmful to local broadcast television service
and the ability of these stations to serve the public interest. In
1968, the FCC first acted on this concern in Carter Mountain
Transmission Corp.®" requiring carriage of a local television station

as a precondition to granting a microwave license to a rural cable
system.8® Three years later, this case was expanded to all micro-

87 Carter Mountain Transmission v. FCC, 821 F.2d 3859 (1963).
8¢ First Report and Order, 88 FCC T16-719 (1963).
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wave-fed cable systems, and a year later, to all cable ms re-
gardless of how signals were imported.8® In 1972 the refined
its must carry rules so that they were campatible with the newly
adopted comprehensive rules for regulation of the cable industry.®°
All of these actions were based on the premise that the 1934 Act
sought “to make television service available, so far as goasible, to
all people of the United States on a fair, efficient, and equitable
basis”?! and that “it was of the utmost importance to the public
interest that extensions of television service by the auxiliary facili-
ties of cable be accomplished in a fair and equitable manner and
that cable and broadcast facilities have complementary, rather
than conflicting, roles.”®2 More specifically, the FCC reasoned that
where a cable system did not carry a local station, each subsriber
gained by the cable system was a viewer lost by the television sta-
tion. The television station would than face decreased revenues and
E‘hﬁts which would reduce its ability to serve the public interest.
e FCC stated that because the consequences could be so severe it
was adopting the must carry rules even though it had not been
demonstrated that these losses would occur.
The Quincy Decision
On July 19, 1985, in the Quincy ®3 case, the U.S. Court of Ap-
8 Circuit) found the must carry rules unconstitutional.
e court concluded that the rules infringed upon the cable opera-
tor’s right to freely exercise editorial discretion in selecting the
content of program services. The court reasoned, for example, that
the must carry requirements may occupy so much space on a cable
m that other pﬁrammmg would not be carried. It also held
t the FCC had produced no evidence demonstrating that televi-
slon stations would actually be harmed by not being carried by
cable ms. In sum, the court found the rules overinclusive and
indiscriminate in protecting eveg broadcaster. It concluded, how-
ever, t;:lat some other version of these rights might be found consti-
tutional.

The Revised Rules

The FCC refused to aeraJ the Quincy decision and was prepared
to acquiesce in the court’s ruling. The Congress and the broadcast
community, however, believed the FCC should fashion a new set of
rules that could withstand constitutional muster, and together,
they forced the FCC to initiate a proceeding in November 1985.
Five months later, the cable and broadcast industries reached
agreement on new rules. The FCC, however, did not adopt new
rules until November 1986.94

The FCC’s reticence in adopting must carry rules was further
demonstrated in its new rules. Rather than simply adopting the in-

¢ Second and Order, 2 FCC2d 725 (1966).

Report
20 1972 Rule, 36 FCC2d 214.
*1 88 FCC at 699.
2 Id, p. 708.
%% Quincy Cable TV v. w.ﬁ 1434 (1985).
b and Order, MM 85—349(November28,1986)0anamber24,1986,thBCom-
reconsideration pro-

m.tﬂinnntayadt.haeﬂ‘wtxwdateofthmam pending completion of a
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dustry compromise or making minor adjustments to it, the FCC
embarked on a much different course. The FCC found that the best
solution to the carriage problem would be to require cable opera-
tors to install input selector or “A/B” switches. These switches
would permit viewers to switch between the cable system and the
over-the-air broadcast transmission. The FCC, however, concluded
that it would take some time to educate viewers about the switch
option and to install switches, and therefore, adopted a modified
set of must carry rules with a five year sunset date.

The FCC supported these new rules with the following reasoning:

[W]e recognize must carry rules are a stringent form of
regulation that intrude on cable operators’ free speech
rights. Although we have found that consumers would
have difficulty receiving off-the-air signals at present, the
part of our regulatory plan pertaining to input selector
switches and consumer education is e to resolve
this problem. Accordingly, we find no need or justification
in this proowd.m% for imposing must requirements.
for more than a five year period. We conclude that must
carry regulations are neither desirable nor sustainable as
long-term solutions to the problem of cable subscribers’
access to broadcast signals and, in fact, would impede our
objective of maximizing program choices to viewers.®5

While the FCC’s action was supported by Commissioner Quello,
he issued a separate statement finding fault with the FCC’s reason-
ing and proposal:

I continue to believe that only comprehensive must-
carry rules can guarantee full protection to our system of
over-the-air television broadcasting and the government’s
legitimate interest, pursuant to sections 1 and 307(b) of the
Communications Act, in fostering a system accountable to
the public interest. Cable, once installed, is a geographic
bottleneck with, unlike broadcasting, little or no program
accountability to any public or government authority
* * * The most obvious shortcoming of our Order is that
in justifying a must-carry rule, it does not rely on the sub-
stantial government interest in protecting the integrity of
our Table of Assignments and ensuring public access to
stations that have a statutory obligation to serve their
local communities. In my view, both interests are substan-
tial enough to justify a must-carry rule, without resort to
any notion that broadcasters face economic ruin in the ab-
gsence of a must-carry rule.?®

The FCC received 30 petitions to reconsider this decision, with
most of the parties concerned about the input selector switch re-
quirement and the reasoning behind it. On May 1, 1987, the FCC
issued a new decision.?” It continued to rely on its previous reason-
ing, however, and most of the revisions were minor.

s Id, p. 28.
o8 Id, p. 49.
"MemorandumOpimonandOrder MM Docket 85-349 (May 1, 1987).
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The Century Decision

This FSS decision was promptly appealed in court. The U.S.
Court of Appeals (D.C. Circuit) issued its opinion in December 1987
(the Century ?® decision). It found the 8 new must re-
%uirements an unconstitutional infringement upon the Fi

endment rights of cable operators. The court stated:

[Wle simply cannot accept, without evidence to the con-
trary, the sluggish profile of the American consumer that
the Commission’s argument necessarily presupposes * * *
it begs incredulity to simply assume that consumers are so
unresponsive that within the span of 5 years they would
not manage to purchase an inexpensive hardware-store
switch upon learning that it could provide access to a con-
siderable storehouse of new television stations and shows.

Even were we to accept, however, the Commission’s view
that consumer ignorance cannot be readily eradicated, we
have a second fundamental problem W1th the Commis-
gion’s judgment that its interim mustcarry rules are
needed to advance a substantial governmental interest suf-
ficient to sup’ﬁ(l)rt burdening cable operators’ first amend-
ment rights e Commission relies heavily on its assump-
tion that in the absence of must-carry rules, cable compa-
nies woggd drop local broadcasts. Experience belies that as-
sertion.

While the court found the must carry requirements unconstitu-
tional, it should be noted that it did not reach any decision con-
cerning input selector switches and consumer education. These re-

uirements, with some modifications by the FCC, remain in effect.
Y, the court made it clear that must carry requirements are

not per se unoonstitutiona.l. It simplﬂ held “that, in the absence of
record evidence in support of its policy” the FCC’s newly adopted
rules had not been demonstrated to further a substantial govern-
mental interest or to be narrowly tailored to limit any infringe-

ment upon speech.
The Committee Approach

The Committee strongly supports reinstitution of the must carry
requirements. These requirements further the Committee’s long-
tlme v19w, reflected in title III of the 1934 Act, that television

plays a vital role in serving the public interest. The
Commttee ds that this role is in jeopardy if cable operators can
use their market power either to refuse to carry local television
broadcast signals or to extract favorable terms as consideration for
carriage of these signals. The Committee also finds that the must
carry rules are part and parcel of the Congressionally-mandated
compulsory copyright license 1°° for cable operators and that pro-
vides an additional reason for codification of these rules.

The Committee has been closely involved with the creation of
America’s system of broadcasting. It is a unique scheme that em-

::Id. Communications Corp. v. FCC, 885 F.2d 292 (D.C. Cir. 1987).
10077 HAC 111,
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hasizes responsiveness to the local community and places the

roadcaster 1n the role of public trustee for the frequencies it is
permitted to use. There is no doubt that, over the past forty years,
television broadcasting has provided vital local service through its
programming, including its news and public affairs offerings and
its emergency broadcasts. The Committee believes this service
should continue; however, it will be jeo i if cable operators
use their market power either to preclude carriage of television
broadcast signals or to carry such signals but without proper con-
sideration to the programmer. This view was expressed to the Com-
mittee by Edw. Fritts, President of the National Association of
Broadcasters:

This system [of local television broadcasting] cannot
function properly, of course, unless local television stations
have access to the viewers they are licensed and required
by the FCC to serve. An “open gate’’ between local stations
and their viewers must be preserved, for stations simply
cannot respond to viewers that they cannot reach.

Access to local audiences can be both enhanced by, and
frustrated by, cable. As it originally developed, the cable
industry was a means to facilitate reception of local over-
the-air television stations. Indeed, cable first was called
“community antenna television.” Today, cable provides
many additional kinds of programs, but retransmission of
local television signals remains one of cable’s most impor-
tant attractions to subscribers.

Once a home is connected to cable, however, that home
becomes extremely dependent upon that cable for rece
tion of local television stations. Even though these signaﬂ
theoretically are available over-the-air, when a local televi-
sion station is not carried on a cable system, cable sub-
scribers effectively lose their ability to watch it. The cable
becomes a gate over which the local system has contro].10!

There is substantial objective evidence that cable operators have
and will continue to deny local broadcasters carriage on their sys-
tems. The most prominent study of the cable industry’s behavior
was performed by the FCC in 1988.1°2 Its results demonstrate that,
abeent legislative action, the free local off-air broadcast system is
endangered, thereby threatening djversitz of choice not only for
cable subscribers, but also for those who do not subscribe to cable.

The Regort found, among other things, that:

1. Of the 4,303 cable systems that voluntarily disclosed data to
the FCC, 869 ms admitted deﬁyi.ng carriage to 704 television
stations in 1,820 instances.!®® Moreover 279 of the stations

cause it found that few stations had been dropped from cable systems. However, as demonstrat-
ed in this testimony and elsewhere in the record, a cable r can use market power to
obtain various types of increased consideration from Thus, it is not correct to base
harm merely on whether stations are dropped.
103 “Cgble System Broadcast Signal Carriage Survey,” Staff Report by the Policy and Rules
ision, Mass Media Bureau, Sept. 1, 1988.

108 Id,, Table 2.
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dropped, involving 7563 instances of non-carnag , were ehg1ble for
must-carry status even under the limited “compromise”, post-
Quincy must-carry rules agreed upon by both the cable and broad-
cast industries.'%4 These figures are extrapolated and therefore ap-
proximate,

2. Two hundred and forty one of the reporting cable systems
have denied carriage to three or more local stations, and 113 sys-
tems have denied carriage to four or more stations.1°5

3. The vast majority of local independent stations dropped by re-
sponding cable systems—at least 378 of 485 (78%)—were located
within 50 miles of the cable headend.!°®

4. By far the most frequent replacement for a dropped local tele-
vigion station is a basic cable network—the program services in
which cable operators often own equity interests and/or profit from
local advertising sales.1°7

5. In 236 instances, reporting televigion stations made cash pay-
ments or supplied other consideration (usually equipment) in
return for continued carriage on cable. At least 120 of these pay-
ments exceeded $45,000 per year.1°8 One hundred twenty instances
of cash payments and an additional 30 instances of a “combina-
tion” of considerations were reported.1°®

Among the systems that came forward, more than 20 percent
(869 of 4,303 ms) had dropped one or more local stations from
their channel lineups in 1,820 instances. The Committee notes that
if one makes the extremely conservative and optimistic assumption
that the incidence of non-carriage of local stations on the part of
cable systems that did not disclose information to the FCC is rough-
ly the same and that none of the reporting cable systems under-
stated their non-carriage of local stations, it would mean that ap-
proximately 1,700 cable systems have denied carriage of local tele-
vision stations in approximately 3,600 instances. Thus, regardless
of how the numbers are interpreted, the Report reveals clearly that
noncarriage of local stations by cable systems is a serious problem
numbering in the thousands in terms of both cable systems and in-
cidences of non-carriage.

The Committee also takes note of additional evidence regarding
the lack of carriage by cable operators.11? Indeed, even studies sub-
mitted by the cable industry demonstrate that lack of carriage has
become commonplace. A study prepared by the NCTA found that
205 cable systems were not carrying, and 2.5 million subscribers
were denied access to, all local broadcast stations.

Second, cable operators who carry local broadcast stations have
shifted the placement of these stations on their systems. This has
the effect of stifling competition. Moreover, it has interfered with

104 Id , Table 2A.

108 14 Table 4.

106 |4 Table 7.

107 Id, Table 8.
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“°SeeTem.mouyufJammHedlund,“’I‘he e Consumer Protection Act of 1989,” pp. 197-
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the ability of broadcasters to fulfill their statutory obligations to
serve their communities.

More specifically, channel repositioning by the cable operator
creates two fundamental problems. First, after building an audi-
ence on a particular cable channel, repositioning makes it difficult
for audiences to locate stations. Second, cable operators have built
distribution plants in which not all of the channels are equal. The
first twelve channels (2-13) get through to all cableconnected sets.
However, the higher channel numbers (14 and above) are not
viewable on cable-connected sets that are not “cable ready”. Based
on data from the “1989 Television Fact Book,” g)groximately 42
percent of television sets in homes today are not “cable ready.”

In the FCC’s survey, 974 of the cable systems responding admit-
ted that they had shifted positions of one or more local stations in
almost 3, instances.'!! According to the FCC, 85 percent of the
repositioni were done for “marketing reasons”. Only 15 percent
of these shiits were for “technical” reasons.!’? In almost every in-
stance, the stations shifted have been replaced by a cable program
service in which the system operator is selling advertising or in
which the operator has an equity interest or both.

In addition to the FCC study, the record before the Committee is
replete with evidence of channel repositioning by cable operators.
Based on the record, the Committee is persuaded that channel
repositioning has a direct and negative impact on the competitive
viability of local broadcast stations and thus the ability to serve the
needs of local communities. There is ample evidence in the record
demonstrating that channel repositioning is accompanied by a sig-
nificant audience loss.!!® Moreover, reg(:ition.ing can Frevent sig-
nificant portions of the community m receiving local off-air
broadcast signals.

The Committee notes that repositioning of local broadcast signals
does not appear to be the result of subscriber preference or market-
place demand. In most instances, the local stations shifted are most
popular, as measured by audience rating, than the cable program
services that replace them. Shifts are made solely to enhance the
competitive position of the cable operator’s programming or its ad-
vertising availabilities.

The Committee believes that the incentive to engage in such
anti-competitive activity will continue. Cable operators will contin-
ue to compete with local broadcasters for local advertising reve-
nues. Cable’s local advertising revenues are expected to grow at a
compound rate of 17.1 percent, from $250 million in 1988 to $550
million in 1993. Moreover, cable operators have acquired, and will
continue to acquire, ownership interests in p amming services
that are exhibited on cable systems. As a result, there will be a
continued incentive to deny carriage and reposition local broadcast
stations.

The Committee heard testimony that cable could not use its
market power to the detriment of television broadcasters since

WBPCC R:}port at Table 10.

m]4 , at Table 13.

13890, Testimony of James Hedlund, “The Cable Television Consumer Protection Act of
1989,” p. 207; testimony of Preston Padden, “Must Carry,” pp. 78-76; and testimony of Edward
Fritts, p. 86

p. 85.
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cable subscribers could still easily receive signals sent over-the-air.
The Committee, however, believes the facts belie this view. The
Committee received considerable evidence that once individuals
subecribe to cable it is rare for them ever to switch to receive an
over-the-air signal.!** Both the cable and the broadcast industries
have stated that the A/B switch is not a workable solution to the
carriage problem.!® As the FCC noted, the cable industry encour-
aged its subscribers to take down their antennas and eliminate
their capability to receive signal off-air. Evidence before the Com-
mittee demonstrates that fewer than 1 percent of cable subscribers
have an outdoor antenna and an A/B switch. Among other prob-
lems, 98 percent of cable homes do not have roof top antennas con-
nected to their television sets,!'® and those antennas that remain
are often in r condition. In many areas of the country, terrain
problems and buildings preclude adequate reception. Zoning ordi-
nances and restrictive covenants often prevent the installation of
antennas. Cable-ready television sets, remote controls, and video
cassette recorders make switching back and forth between cable
and off-air reception cumbersome or impossible.

The technical and economic complexities involved with an A/B
switch make it an unworkable solution. In this regard, despite the
FCC’s initial optimistic appraisal of its consumer education and
A/B input selector switch rules, the Committee now finds that the
FCC’s approach, in practice, has been ineffective in providing cable
subscribers with access to local broadcast signals. lelustrcarry and
channel positioning rules are the only means through which local
broadcasters can secure access to cable subscribers. This means
that television broadcasters, like other programmers, can be at the
mercy of a cable operator’s market power.

How a cable operator’s market power will be exercised will
depend on the type of broadcasting station, with network affiliates,
for example, having more bargaining power than independent sta-
tions. These and other factors dictate not only whether a local tele-
vision station will be carried, but also the terms of carriage. Will
the station have to pay for carriage? Will the station be located on
a channel different from the one assigned by the FCC for over-the-
air service or on a channel location that subscribers rarely view or
cannot view without added equipment? In the dynamic video
market, these are concerns with enormous consequences. Even for
the stro television stations, it is clear that cable operators
with market power can extract some consideration that could not
be gained in an effectively competitive marketplace. While such a
situation is of concern to the Committee (as demonstrated in the
previous sections discussing use of market power to the detriment
of programmers), such concern is greatli elevated because of the
importance of the American system of broadcasting and what it
means to the delivery of information of import to communities. It
is for this reason that the legislation incorporates a special provi-

114800, 0.8., “Must ,” pp. 89, 80.

115See, Joint Petiti?ﬁrgr K&onﬂamﬁon N. NCTA & CATA filed before the FCC in
MM Docket No. 85-849, December 17, 1986: Joint uest for Stay Pending Reconsideration
filed by NAB, NCTA and CATA before the FCC in Docket No. 9, Decomber 17, 1986.

11e Group, Inc. “Outdoor Antennas, Reception of Local Television Signals and Cable Tel-
evision”’, January 28, 1986.
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sion focusing just on the carriage of local broadcast signals. More-
over, this provision addresses both the primary concern of carriage
and the secondary concerns of the terms of carriage. Finally, the
Committee believes that this provision, by not including a mini-
mum viewi.lgf standard, will help new stations and stations that
target special audiences to obtain carriage, thus increasing the di-
versity of local programming available to viewers.

Crossownership

Crossownership of different means of video distribution raises
First Amendment concerns as well as economic considerations.
First Amendment concerns are involved because common owner-
ship of different media may limit the number of different voices
available to the public. Additionally, ownership interests that pro-
vide incentives and opportunities to engage in anticompetitive acts
raise %r;;es and limit the t of services that are offered. On the
other d, a policy that only focuses on diversity and restricts the
ownership of other outlets may ignore important economies of scale
or scope, also raising prices and limiting offerings. Thus, the over-
all objective in reviewing media ownership is to strive for diversity
while balancing genuine and significant efficiencies.

The Government’s involvement in ensuring media diversity goes
back to at least to the beginnings of the 1934 Act. Soon after being
created, the FCC an an investigation of ownership of radio net-
works that resul in the “Chain Broadcast Rules,” which in
effect prevented one radio network from owning another radio net-
work.117 In 1943, the FCC also adopted a rule prohibiting a person
from owning more than one b cast station in a local market
(the so-call duoqugbpolicy).118

Since then, the has adopted extensive rules governing media
ownership. They can be generally grouped into two classes: rules
concerning ownerhsip in the local market; and the concentration of
control rules regarding regional and nationwide markets. The FCC
reiterated its ‘“one station of the same service per person” rule in
1964, and in 1970 extended this policy to ownership of stations of
different services (with certain exceptions).11® This latter rule was
relaxed by the FCC, but ely remains in effect. During the
1970s, the FCC also adop rules limiting the ownership of
common television stations and cable television systems,2° news-
paper and broadcast stations,!2! and local exchange telephone com-
panies and cable televison systems.122

While the FCC has adopted most of the rules restricting media
ownership, as noted above, the Congress has been a crucial partici-
pant. The various rules adopted by the FCC were often done at the
instigation of the Congress. During the FCC's efforts to repeal
rules, the Congress was certainly involved, either in preventing
repeal or in urging modification of the I}-;oposal In addition, the
Congress has codified certain FCC rules. In the 1984 Act, the Con-

117 FCC, on Chain Broadcasting (1941).
118 FCC Rule 78.855a).

11# FCC Rule 73.3566.

120 FOC Rule 76.501.

131 FCC Rule 73.8655(c).

123 FCC Rule 68.54.
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gress codified the broadcast/cable cross-ownership rule, prohibiti

a person from owning both broadcast and cable stations in a 1
market, and the telephone/cable cross-ownership rule, prohibiting
a telephone company from offering cable television services (con-
trolling the content) where it provides telephone service.123

The Committee believes these croesownershl rules enhance com-
petition. To further diversity and prevent cable from warehousing
1ts potential competition, this le%}s tion im cross-ownership
restrictions on cable operators. Under the E a cable operator
cannot own an MMDS system or a satellite master antenna televi-
sion (SMATYV) system in its franchise area, except that waivers (1)
shall be for cable operators already owning or having an
attributable interest in these systems, or (2;ca.n be granted if nec-
essary to ensure that the community receives video service. When
ten percent of the nation recelves some form of direct broadcast
satellite service, the FCC is to impose reasonable limita-
tions on the ownership of such services by cable operators and
other persons and to impose requirements to access to unaffiliated
programmers.

Franchise Decisions

The 1984 Act imposed national, uniform procedures for initial
franchising and renewal decigsions. The 1934 Act as amended by the
1984 Act sets forth elaborate requirements and standards for re-
newal of a franchise. Some franchising authorities have found that
this provision limits their ability to hold cable operators accounta-
ble, while some cable operators have found the process too bureau-
cratic. The Committee received testimony that the renewal provi-
sions are unclear and difficult to administer. In the words of the
Honorable Sharpe James, Mayor of Newark, “the renewal provi-
sions are procedurally and substantively complex and severely
limit the ngswer of franchising authorities in the renewal proc-

ess.)’ 124 lation makes changes in this section of title VI
of the 1934 Act to give franchising authorities more control over
the franchise renewal process.

Pursuant to sectlons 626(cX1) (A)<(B) of the 1934 Act, a franchis-
ing authority may, in determining whether to grant renewal, take
into account franchise compliance and the quality of service
throughout the franchise term. In a situation where the franchise
is transferred from one owner to another and that transfer is ap-
proved by the franchising authority, the successor franchisee
cannot be held accountable for violations of the franchise agree-
ment prior to the acquisition, unless notice of violations are given
to the successor at the time of the transfer by the franchising au-
thority.

For purposes of renewal under section 626(cX1XB), a franchising
authority may not consider the mix or quality of cable services or
other services provided under the system. The Committee does not
intend this limitation to prohibit a franchising authority from con-
gidering for purposes of renewal whether a cable operator’s chan-
nel capacity gas been reasonable in light of community needs.

128 Saction 6
1844 OveruightofCahleTV p. 199.
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Under section 626(d), a franchising authority cannot deny renew-
al unless the cable operator has notice and an opportunity to cure,
or in any case in which it is documented that the franchising au-
thority waived in writing its right to object. The Committee intends
that the franchising authority shall have an affirmative obligation
to give notice to cable operators of any violation of the franchisi
agreement or State or local regulations.

Requirements for Equipment in Television Sets

Television sets are sold today with a variety of equipment. Many
higher-priced sets are equipped with electronic switches that
enable the viewer to switch automatically between over-the-air tel-
evision stations or cable and video cassette recorders. Television
manufacturers are also building more sets with multiple ports for
different video inputs.

As indicated elsewhere in this report, there is a variety of video
distribution services that may soon be widely available, such as
direct broadcast satellite service and MMDS. At that time, if televi-
sion manufacturers do not install electronic switches that enable
viewers to change easily from one video service to another, com
tition among video services may be inhibited. The Committee i
lieves this would thwart the policies of the legislation. The legisla-
tion thus includes authority for the FCC to require the installation
of such switches, provided that it determines that such switches
are technically and economically feasible. Such a uirement is
similar to that of the All Channel Receiver Act.125 t law cre-
ated greater competition in the video marketplace by requiring
that all television sets have the ability to receive both VHF and
UHTF signals. Finally, the Committee notes that the presence or ab-
sence of these switc gles does not affect the need for must carry re-
quirements.

Limitations on Liability

The purpose of this provision is to limit the franchising authori-
ties’ liability for monetary damages for acts taken pursuant to the
1934 Act as amended by the 1984 Act.

The authority of cities to regulate cable television systems is
increasingly challenged in court on various statutory and con-
stitutional grounds. These lawsuits are expensive for [franchis-
ing authorities] to litigate and expose them to the possibility of
extraordinary monetary judgments * * * including compensa-
tory damages, attorneys’ fees, and in some cases punitive dam-
ages.126

Congress reaffirmed the authority of local franchising authorities
to make cable franchising decisions in the 1984 Act. In doing so,
Congress never contemplated that local authorities would be sub-

138 Public Law 87-529, approved July 10, 1962.
13¢ “Legislative A]lavmteBarmntoEﬁ’echvaRegulato Oversight of
Cable T evision Systems and to Stimulate Competition in the Provision of Cable Television
January 1990, Submitted to the CommerceCommlttaebytheCltyofNewYork,etaL
at p. ‘Ovannght of Cable TV,” msp 210, 548-9. For exm:ﬂle, cable operators have
wughtmunetarydnmag‘es.(mrlagnlfeau attorneyfees)msu.lts eging that the franchise
feeperrmit:l:edundartheactwasawolatwnofthaopemtomﬂmtamendmentnght&lnmcha
case the monetary damages should be limited to attorney fees and legal costs.
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ject to liability for mone damages for ca.rrzlt.:% out the franchis-
ing process that the 1984 Act explicity permi to be performed.
Nevertheless, in the past 6 years, several cities and municipalities
have exercised their authority to issue less than all of the cable
franchises requested of them, and they have been sued by parties
to whom cable franchises were not issued, or who have not been
issued franchises on the terms and conditions they wished.

The plaintiffs in these cases claim that the failure of the local
franchising authority to grant them franchises, or the failure to
issue franchises on the terms and conditions they desire, even if
fully consistent with the 1984 Act’s amendments to the 1934 Act,
violates their First and Fourteenth Amendments rights of free
Zﬁeech, free press, due process and equal protection. on an

eged violation of those rights, plaintiffs in these actions seek
damages from franchisi.ng authorities, typically under the Civil
Rights A¢t of 1871 (42 U.S.C. 1983), and parallel State civil rights
laws, as well as injunctive relief.127

In the aggt-l:ﬁate, the damage claims against franchising authori-
ties have totalled in the hundreds of millions of dollars. Whether
the parties are entitled to these damages under existing law is far
from clear. However, the mere pendency of these large damage
claims has had significant adverse effects on the functioning of
local governments. These claims represent a potentially cnmf)lpl)ing
burden on local government treasuries and their taxpaying citizens
as well. If successful, these claims could seriously impair, if not dis-
rupt altogether, the vital public services to their citizens. Even if
unsuccessful, the mere pendency of these claims threatens to dis-
rupt a local government’s ability to obtain credit, insurance, and
other critical aspects of municipal governance and operation.

As a result, franchising authorities faced with these lawsuits are
having to settle rather risk large ju ents, over and above
their legal fees. For example, the cities of Palo Alto and Atherton,
CA, settled a suit to protect their taxgayers from an estimated $1
million appeal and a possible $10 to 15 million dam3ﬁe assessment
should they lose the appeal.128 It is the intent of the Committee
that local a.nch.isi.n§ authorities not be subject to punitive or com-
pensatory dam or acts that are authorized under title VI of
the 1934 Act and that franchising authorities not be put in the po-
sition of having to settle suits to avoid the possibility of such dam-
ages. Moreover, it is the intent of the Committee that this section
apply to pending p i as well as any proceeding initiated
a.g:er enactment of this legislation.12?

Section 628 applies to a:;? action expressly authorized or re-
quired by title V% of the 1934 Act, including a franchising authori-
ty’s decision to grant or deny a franchise, renew or not renew a
franchise, to approve or deny the transfer of a franchise, amend or

121 Sop, e.g., Preferred Communications v. City of Los A No. 83-5846 CBM (Bx) (C.D.
C&l).&,Prcfeﬂatinmunicuﬁomv.Hemwn,Case o. BC 001 (Cal. 8Sup. Ct. Filed May 17,
1890).

128 Sae, Multichannel News, Feb. 20, 1989, p. 23; See also, Cable TV Law Reporter, Sept. 26,
1989,p.G(tboCiangalluutﬂodanantih'ustcaneforS‘?..Gmi.llionrat.harthn.nfaeeptnible
treble damages), le TV Franchising, Sept. 27, 1989, p. 6 (the City of Birmingham settled a
qﬂt)involvingfmnchinafeaaandranwaliwusrathm face an adverse district court deci-
sion).

139 See, Bradley v. School Board of Richmond, 416 U.S. 696, 711 & n. 14 (1974).
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not amend a franchise, or otherwise regulate a cable operator
under title V1. The Committee does not intend to protect local fran-
chiging authorities from damages where an individual proves dis-
crimination on the basis of race, color, sex, age, religion, national
origin or handicap.

In addition, it is not the intent of the Committee to exempt fran-
chising authorities from punitive or compensatory damages when a
court of binding jurisdiction has issued a final order, which is no
longer subject to appeal, holding that the franchising authority has
violated a cable operator’s First Amendment rights and the fran-
chising authority repeats or continues the violations. In other
words, a franchising authority shall not be immune from damages
under this provision if it knowingly violates a ruling of a court of
binding jurisdiction that an action or failure to act by the franchis-
ing authority violates a cable operator’s First Amendment rights.

Thus, in cases such as those pending against the City of Los An-

eles,13° the City would be immune from any kind of monetary
liability throughout the pending litigation until a final de-
cision is rendered and all appellate review is exhausted. At that
time, the municipality would have an opportunity to comply with
any declaratory or injunctive relief granted and upheld on appeal.
As long as the municipality complies with any declaratory or in-
junctive relief ultimately granted after exhaustion of appellate
remedies, neither it nor its agents may be subjected to liability for
monetary damages.

CONSTITUTIONALITY

As Oliver Wendell Holmes recognized 70 years ago, competition
and First Amendment values are closely linked. Policies aimed at
promoting competition and preventing market abuses simulta-
neously advance diversity in the marketplace of ideas. The regula-
tion of the media industry by the FCC and Congress has assumed
that the media warrant treatment different from other industries.
The rationale for this difference is that media ownership implicates
not only issues of economic competition, but the First Amendment
as well. The “products” of the mass media industry include
thoughts and ideas. Members of the industry are thought to be
opinion leaders, creators of social norms, purveyors of culture, and
architects of the political agenda.

The Committee has consistently sought to ensure that the public
will have access to many diverse and antagonistic sources of infor-
mation. Much of the structural regulation of the media ind is
premised on a theory that little direct regulation of content will be
tolerated, but that ge First Amendment can be advanced by regu-
lating the structure of the industry. The Committee believes the
First Amendment implies an affirmative role for the government
to encourage a diversity of voices. In some instances, the First
Amendment requires the government to ensure that there will be
free competition of ideas and voices.

180 Communications, Inc. v. City of Los A.#vlc, No. 83-5846 CBM (Bx) (C.D. Cal),
T'?dlw&mmwiwﬁmlmv.ﬂamw 0. BC 001568 (Cal. Super. Ct. filed May
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The Committee believes that the regulation in this legislation
does not conflict with the First Amendment principles of free
speech and freedom of the press. Evidence demonstrates that
market factors, absent government regulation, are unable to cure
cable’s bottleneck problems and that the Committee’s approach of
regulating the cable industry—under the Committee’s Commerce
Clause authority—is di to the least restrictive means neces-

to ensure that the public interest is served.

e cable industry argues that, because cable does not use the
broadcast spectrum, it should not be held to broadcast regulations
and policies.!?! Cable defines itself as an electronic publisher and
asserts that it should be afforded the same First Amendment pro-
tection as is awarded to the }Lr;nt media.132

The Committee believes that cable must be distinguished from
the print media. One primary distinction that differentiates the
two media is that cable must be awarded a franchise in order to
operate and, similar to the telephone system, it must use govern-
mental property to string its wires, lay its cable in ducts, and
obtain necessary rights of way. This distinction has been noted by
the U.S. Court of Appeals:

Common sense dictates that the number of entities that
can tear up the streets or use existing poles and ducts is
very limited physically * * * 133 If everyone sought to
have a cable operation, the result would be a wall of wires
creating chaos or interference akin to that which existed
in the early days of broadcasting.134 136

In most communities served by cable, viewers have only one cable
system available. It is the rare exception to find communities
where two systems are competing, especially over a long period of
time.

In the case of cable, the Government must therefore grant fran-
chises for speech, and the number of franchises is necessarily limit-
ed.ISB

The central dilemma of cable is that it has unlimited ca-
pacity to accommodate as much diversity and as many
publishers as print, yet all of the producers and publishers
use the same physical plant. * * * If the cable system is
itself a publisher, it may restrict the circumstances under
which it allows others to use its system.” 137

Consequently, the Government can and should take reasonable
steps to promote diversity.!32 If it were possible to permit everyone
who wishes to operate a cable system to do so, there would be no
need for any regulation other than of a policing or aesthetic
nature. However, in view of the necessarily severely limited

131 Sep, Red Lion Broadcasting Co. v. FCG, 395 U 8. 367, 388 (1969).

102 See. Miami Herald v. Tornillo, 418 U.8. 241 (1874).

128 % Satellite Products v. City of Indianapolis, 694 F.2d 119, 125 (1982).

134 at .

138 Boe, Testimony of Henry Geller, “Cable TV Consumer Protection Act of 1889,” p. 9.

138
1a7 Imomﬂfo& I, “Technologies of Freedom” (1983), p. 168

138 Sea, Associated Press v. U.S, 826 U.8. 1, 20 (1945); vNaﬁonaICiliwu&wnmfor
Broadcasting, 436 U.8. 775 (1977).
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number of franchised cable systems able to operate in any one com-

munity, it is necessary to ensure that the diversification principle

(Associated Press) is not undermined in this increasingly important

ggvernmenta]ly franchised medium. Accordingly, the Committee
lieves that certain structural regulations are necessary.

That is what this Committee has done by requiring the FCC to
establish vertical and horizontal limitations on ownership of cable
systems and to ensure effective commercial leased access, by estab-
lishing crossownership restrictions, and by specifying that franchis-
ing authorities may require public, educatio and government
access channels.3?

The courts have long recognized the need for regulations de-
signed to promote diversification in the limited electronic indus-
tr{.“° There may even be a closer analgto the regulation of the
telephone industry.!4! Like telephone, le needs a franchise to
string its wires under or over streets, and receives considerable
governmental assistance in its mission. Thus, the 1984 Act’s
amendments to the 1934 Act not only require a franchise, but
s;;eci.fy that a franchise authorizes construction over public rights-
of-way and through easements, with just compensation to property
owners where appropriate.1+? As with telephone service, there was
initial competition in some communities, but operation has become
monopolistic because of apparent economies of scale. Like tele-
phone, there is a need to ensure non-discriminatory service in the

rnmentally bestowed monopoly (or duopoly in some rare cases).
mlephone, there is virtually complete separation of content and
conduit, while in cable there is only a limited requirement of sepa-
ration.143

In light of these considerations, the Committee believes that with
cable there can be regulations and franchise contractual provisions
to advance substantial governmental goals. In cable, these regula-
tions or contract provisions are not content-oriented to the extent
reflected in broadcasting.144 Because it is a different service with
much ter channel capacity, the cable regulations are content-
neu ones.

The pro regulations and provigions pass constitutional
muster under the standards set out in United States v. O’Brien.145
The regulations are content-neutral (they are not directed to the
content of the speech) and are narrowly-tailored means to further
substantial governmental interests.

Leased access and public access programming uniquely allow in-
dividuals and groups to communicate their messages to the general
public. Educatio access allows local schools to supplement class-
room learning and to reach out to teach those who are beyond
school age or unable to attend classes. The governmental channel

189 S, 1984 Cable Act, Secs. 611, 612, 618, 47 U.8.C. Secs. 531-583 (1988).
140 FCC v. National Citizens Committee for Broadcasting 486 U.8. 775, 801-02 (1975) (up-
diversification pri e in the broadcasting field. -
141 Pool, “Technol of%l'readom." . 168,
143 Sae, Secs. 621(aX2), (bX1);, 47 US.C. Sgca. 541 (aX2), (bX1) (1988); Loretto v. Teleprompter
Manhattan CATV , 468 U.8. 419 (1982).
143 See, 1884 Cable Sec. 612, 47 U.8.C. Sec. 532 (1988).
lu&awmw Communication of the United Church of Christ v. FCC, 707
F.2d 1418 (D.C. Cir. 1983); pare 624(f) of the Act.
145 39] U.8. 367 (1968).
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allows for a local “mini-C-SPAN,"” thus contributing to an informed
electorate, essential to the proper functioning of government. These
governmental interests in a free market of ideas and an informed
and well-educated citizenry certainly qualify as sufficiently impor-
t'.a.nt;l 1;3 pass the first hurdle of the O’Brien incidental burden
test.

The regulations can also readily meet the second criterion of
being narrowly tailored. They are content-neutral and should speci-
fy only a reasonable amount of channel capacity for access by
other parties. Section 612 is on its face reasonable in this res ;
whether particular Public, Educational, and Governmental (PEG)
allocations are reasonable would depend on the facts of each case.
For example, an allocation of at least three channels on most sys-
tems would certainly appear reasonable. This is particularly so
with the ﬁ)roviso that unused PEG channels must be allowed to be
used by the cable operator for other purposes.14?

As reported in the “Cabinet Committee on Cable Communica-
tions, Report to the President,” 15 (1974):

Cable development has the potential of creating an elec-
tronic medium of communications more diverse, more plu-
ralistic, and more open, more like the print and
media than our present broadcast system. ﬂ could provide
minority groups, ethnic groups, the , the young, or
people vm‘f in the same neighborh an opportunity to
express, and to see expressed, their own views.

In an attempt to cope with the ever<haning and constantly in-
creasing problems of the booming communications industry, the
Committee has formulated the legislation to ensure that the public
interest, convenience and necessity is served while allowing the
cable industry an opportunity to develop to its maximum potential.

CONSTITUTIONALITY OF THE SIGNAL CARRIAGE PROVISIONS

The Committee recognized that two previous versions of must
carry re%l.lations imposed by FCC rulemaking were held unconsti-
tutional by the United States Court of Appeals for the District of
Columbia Circuit.14® The court states, however, that these deci-
sions do not foreclose Congress from crafting valid regulations for
cable carriage of local television si and after extensive review
of the record of the developing video marketplace, the Committee
is of the firm view that the carriage and channel positioning regu-
lations in S. 12 will withstand any constitutional challenge.

The First Amendment exists to assure ‘“‘the widest possible dis-
semination of information from diverse and antagonistic
sources.” 14° The First Amendment also protects the editorial proc-

1468 See, H. No. 98-934, su, at 80.

147 See, 1884 le Act, Sec. 611(5)?17 U.S.C. Sec. 531(d) (1988).

148 Century Communications Gw&zv. FCC, 836 F.2d 282 (D.C. Cir.), clari 837 F.2d 6517 (D.C.
Cir. 1987), cert. denied, 486 US. 1 (1988); Quincy Cable TV, Inc. v. 768 F.2d 1434 (D.C.
Cir. 1985), cert. denied, 476 U.S. 1169 (1986).

14% Aggociated v. United States, 826 US. 1, 20 (1945). The Communications Act is consist-
ent with this goal, stating that its istorrmnotathawigggreadavaﬂahﬂ.itydefﬁmnt
communicatijons tedmologx(:l U.S8.C. 151), an d.l.mctm%::e W for an m
distribution of communica services (47 US.C. 807(b)). FCC v. National Citizrens it
tee for Broadcasting 436 U.S. 775, 780 (1978).
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ess—the freedom to determine what to speak or whether to speak
at all.15° The signal carriage provisions of S. 12 seek a balance be-
tween these two established First Amendment principles. On the
one hand, the public’s right to receive a diversity of voices is served
by ensuring public access to free local broadcast television stations.
On the other hand, while cable operators properly have asserted a
right to exercise editorial control over their systems, some have
viewed this as including the authority to deny carriage to local
broadcast si . The Committee believes that the mfm.l carriage
provisions of S. 12 preserve the legitimate interests of broadcasters,
cable operators, and the public to the fullest extent possible.15!
When the 1984 Act was adopted, cable systems were subject to
FCC must carry rules. The Committee pointed out that:
The Committee recognizes the importance of local pro-
ing and opposes anything that would undercut that
service. %hll e the committee believes that the answer to
this issue may ultimately be found in the marketplace,
under the current tory framework and existing
copyright law, the committee sees a need to continue the
exisltll;xang “must carry”’ rules to protect the public inter-
est.
The subsequent demise of local television, the growth of the cable
industry, and the fact that no effective competition to local cable
systems has developed in the interim, have created just the com-
petitive imbalance that the Committee feared in 1984.153 The Con-
gress’ broad tgower under the Commerce Clause provides ample au-
thority for the enactment of legislation, including signal carriage
tions, to create a competitive balance between the cable and
broadcast industries which are essential parts of the communica-
tions environment.!54
Neither the Quincy nor the Century courts held that must carry
regulations are per se unconstitutional. To the contrary, both deci-
sions stressed their limited character:

We have not found it necessary to decide whether any
version of the mandatory carriage rules would contravene
the First Amendment * * *. Should the Commission wish
to recraft the rules in a manner more sensitive to the First
Amendment concerns we outline today, it is, of course, free
to do 80.15% “We do not suggest that must-carry rules are
per se unconstitutional, and we certainly do not mean to
intimate that the FCC may not regulate the cable industry
so as to advance substantial governmental interests.” 156

180 Soe, 0.g., Miami Herald Publishing Co. v. Tornillo, 418 U.8. 241 (1974); CBS v. Democratic
National Committee, 412 U.S. 94 (1978).
151 See, Emerson, “The of Freedom of Expreesion,” 627-80 (1970) de Sola Pool, “Tech-

nologies of ” 244-51 (1983).
155 8, Rop. No. 67, 88th Cong., 1st Sees. 11-12 (1889).

183 Rate and the Commission’s Policies ing to the Provision
oy mphition, Rote Derapulotion, and the Comingion o tb 900 Cable Repart]
184 Cf, City of New York v. FOG, 486 US. 67, 60-61 (1983) Capital &aa.l-dmm Inc. v. Cri

467 US. 601, 101-04 (1984} FCC v. Midwest Video Corn., 4%, United States v.
Cable Co., 592 U.8. 167 (1968).
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As an initial matter, the Committee observes that cable televi-
sion’s First Amendment status remains unresolved. The Supreme
Court has concluded that cable systems are entitled to some degree
of First Amendment protection, but the Court has not sought to de-
termine whether that protection is the same as that afforded news-
papers, or whether cable systems, like broadcasters, have in some
circumstances more restricted First Amendment rights.157 Certain-
ly, there are practical limits on the number of cable franchises
which can operate in any community, and at this point, almost all
cable systems are the only provider of multichannel video services
in their franchise areas. The need for a franchise and the practical
or economic limitations which ap, to limit the number of cable
systems may support a closer a.naiogy to broadcast regulation. Ulti-
mately, cable television will have to be analyzed for First Amend-
ment p as a unique medium entitled to a particular balance
of First endment rights, and these rights will have to be as-
sessed with regard to the particular regulation then at issue.158

Whatever conclusion is eventually reached concerning cable tele-
vision’s First Amendment status, economic regulations designed to
promote competition and a diversity of voices in communications
services have been upheld against First Amendment Challenges.
The leading case is Associated Press v. United States,'%® which
upheld the application of the Sherman Act to newspapers. Under
Associated Press and its progeny, the courts do not apply a height-
ened First Amendment test to economic regulations, finding in-
stead that government has the power to act even where the affect-
ed activity involves communications functions. Indeed, the courts
have found that the First Amendment supports such regulations
because they enhance the availability of diversity of voices.189

In the Committee’s view, Associated Press provides the most ap-
propriate analysis for signal carriage regulations. In Associated
Press, access to the association was ordered for members it other-
wise might not have wanted because such membership was essen-
tial for participation in the market. The signal carriage provisions
of S. 12 are economic regulations, similar to the antitrust laws, in-
tended to promote a competitive balance between a cable and over-
the-air television as distribution systems, and to strengthen the di-
versity of voices available to both cable and noncable homes. The
“gateway”’ position of local cable systems and their incentives
either not to carry or to reposition the signals of local television
stations, ample evidence of which was presented to the Commit-
tee,181 will continue to harm the system of free, universally avail-

187 See, Leather v. Medlock, 59 US.L.W. 4281 (April 16, 1991); City of Los Angeles v. Preferred
Communications, Inc., 476 U.S. 488 (1988).

188 Soa, Kovacs v. d)oper, 226 U.S. T7, 8§7-89 (1947), (Jackson, J., concurring).

189 326 U.S. 1 (1945).

160 See also, Metro Broadcasting, Inc. v. FCC, 110 8.Ct. 2897, 2010 (1890); FOC v. National Citi-
zens Committee for Broadcasting 486 U.8. 775 (1978); Lorain Journal v. United States, 342 U.S.
148 (1951); United States v. Paramount Pictures, 834 fJ.S. 141 (1948); Commiittee for an Independ-
ent P-Iv. Hearst, 704 F.2d 467, 482-83 (9th Cir. 1983).

161 Spp, Testimony of James Hedlund, “The Cable Consumer Protection Act of 1989,” pp. 197~
201, 207; Testimony of Edward Fritts, ‘Must (‘aﬂg 88; Comments of the National Amsocia-
tion of Broadcasters in MM Docket No. 89600, ; Reply Comments of the
National Association of Broadcasters in MM Docket No. 89600, Apri é.,l , at 24-81; see almo,
“1990 Cable Reﬁl&t." 5 FCC Red. 5087-89, 5041, 5043, 5045; Cable System Broadcast Signal Car-
riage Survey, Report by the Policy & Rules Division, Mass Media Bureau, Sept. 1, 1988.
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able, local broadcasting which was central to the scheme created by
the 1934 Act.

The Committee has concluded that carriage on cable systems is
essential for local television stations to have access to viewers.

The central dilemma of cable is that it has unlimited ca-
pacity to accommodate as much diversity and as many
publishers as print, yet all of the producers and publishers
use the same physical plant * * * If the cable system is
itself a publisher, it may restrict the circumstances under
which it allows others also to use its system.162

The Congress has the power under the Commerce Clause to ensure
that operators of communications facilities not use them in a dis-
criminatory fashion against competitors.182 The requirement that
local si be carried, therefore, is not at all based on the content
of those signals, but instead to counterbalance cable systems’ com-
mercial or economic incentives to exclude such signals.164

The First Amendment also supports government regulations in-
tended to promote a diversity of voices, even if some incidental loss
of editorial discretion results.!®® Local signal carriage regulations
ensure that cable subscribers receive a diversity of voices, not just
the signals chosen by the cable operator. This is consistent with
longstanding communications policies which seek to avoid control
by one person over all of the voices available to a community. At
the same time, by limiting the number of cable channels which
must be used for carrying local signals, and by permitting the cable
operator to choose which local signals a system will carry in fulfill-
ment of its obligations, S. 12 preserves the cable operator’s editori-
al discretion. The bill also ensures adequate opportunity for cable
program services to gain access to cable audiences. The evidence
presented to the Committee on developments in the cable industry
indicates that cable system channel capacity is likely to continue to
expand, diminishing any incidental restrictions of the availability
of cable channels for nonbroadcast programming.1©¢

The Committee believes, therefore, that the signal carriage and
associated channel positioning regulations it proposes are a reason-
able exercise of Congress’ power under the Commerce Clause to
promote diversity and ensure fair competition in the video market-

place.
Neither the Quincy nor the Century decisions considered the ap-
plication of the Associated Press doctrine. Instead, applying the test

163 dg Sola Pool, “Technologies of Freedom,” 168 (1983).

163800, United States v. Western Electric Co., 673 F. Supp. 525 (D.D.C. 1987), remanded o
other grounds, 900 F2d 283 (D.C. Cir. 1990); see also United States v. CAB,766F.2d110’7(7thCir
1985).

184 Notably, similar arguments have been made by cable systems to gain accees to facilities
essential to their reaching subecribers. See, Community Communications Co. v. Boulder, 455 U.S.
70 (1982); 47 U.S.C. 8 224 (regulating the rates which can be charged cable systems for pole at-
tachments). Furthermore, longstanding policies under the Communications Act bar the use of
communications facilities to gain an unfair competitive advantage. See, e.g. Mansfield Journal
Co. v. FCC, 180 F.2d 28 (D.C. Cir. 1950).

168 Agsociated Press, 326 U.S. at 19-20; FCC v. National Citizens Committee for Broadcasting
486 U.S. 775 (1978).

168 See, ““To Fill or Not to Fill,” CableVision, Feb. 11, 1991 at 24.
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established in the United States v. O'Brien,1®7 the Quincy and Cen-

tury courts held that the FCC had failed to demonstrate the exist-

ence of a substantial governmental interest to which its signal car-
riage regulations related, and that the tions were not nar-

rowl E{' tailored responses to the interests which the FCC did identi-
en if sub_]ected to such higher First Amendment scrutiny, the
carriage regulations will pass constitutional muster.

e Committee is confident that must carry regulations would
not be subjected to the most stringent First Amendment analysis,
even if it were to be concluded that cable systems are entitled to
the same First Amendment protection as ﬁa: rint publishers. The core
of such First Amendment protection is a against regulation di-
rected to suppressing free expression.!®® In making that determi-
nation, the issue is whether “the government has adopted a regula-
tion gf; 6sgp%ch because of disagreement with the message it con-
veys.

The government’s purpose is the controlling consider-
ation. A regulation that serves purposes unrelated to the
content of expression is deemed neutral, even if it has an
incidental effect on some speakers or messages but not on
others. See, Renton v. Playtime Theatres, Inc., 475 U.S. 41,
47-48 (1986) Government regulatlon of expressive act1v1ty
is content-neutral so long as it is “justified without refer-
ence to the content of the regulated speech.17¢

Local si carriage regulation clearly does not fall within the
scope of this most exacting scrutiny. The application of the must
carry rules does not depend on whether a le operator or cable

rogrammer expresses a particular viewpoint or opinion.'?! It also
oes not al:zﬁly because of the particular viewpoint or ideas ex-
Eas e broadcasters which may be entitled to carriage. It
nothmg to do with the content of any speech and the applica-
tion of signal carriage rules is not intended to suppress any ideas.
Indeed, the great maJonty of the ca f)acn:y of any cable system——and
the cable operator’s discretion to place on those channels the mes-
saﬁgf its choice—is unaffected by the signal carriage regulations.
use any effect of the must carry regulations on protected
speech is incidental to their purpose, the only applicable First
Amendment standard (assuming, a.!(')guendo that Associated Press
would not be oontrollmg) would ‘Brien. The question posed by
O’Brien is whether ‘“‘a sufficiently important government interest
in regulating the nonspeech element can justify incidental limita-
tions on First Amendment freedoms.” 172 'f‘he Supreme Court iden-

147 The analogy between must carry recu.lnuomandthetypeof tion dealt with in
O'Brien is questionable. O'Brien dealt with the validity of an “incidental” impact on h of
government regulation of nonspeech conduct that is combined with expressive activity. m-

ic regulation such as that contemplated for the cable industry is quite different from the regula-
twnswhichhavagenerall beanuna.lyndunderOBnem

168 Texas v. Johnaon,lOQSCt2538 2538-39 (1989); Boos v. Barry, 485 U.S. 812, 321 (1988).

16 Ward v. Rock Against Racism, 109 8.Ct. 2746, 2754(1989) citing, Clark v. Community for
Creative Non-Violence, 468 U.S. 288, 295 (1984).

170 Ward, 109 8.Ct. at 2754, quot:mg Commumty‘{'orCJmtszonViolenu,wSU.S at 293.

l"Itnwort.hnotmgthatevent.hestamta tutional in Tomnillo only applied
after a newspaper had taken an editorial stand, th penalmngitforexpremmg particular
idea or concept. No analogy could be drawn between the structural reﬁ:]a c.reahadbyS12
and.'gl;g Usbmst:?é-ednonnluprmonwhichwmatmuemfbm

1 . at .
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tified four subsidiary questions to be considered in making that de-
termination: (a) whether the regulation “is within the constitution-
al power of the Government”; (b) whether it “furthers an impor-
tant or substantial governmental interest”’; (c) whether that “inter-
est is unrelated to the suppression of free expression’”; and (d)
whether the “incidental restriction * * * is no greater than is es-
sential to the furtherance of that interest.” 173 The Quincy and
Century decisions focused on the second and fourth inquiries—
whether the must carry rules furthered a substantial governmental
interest, and whether their impact was reasonably limited to
achieving that purpose.174

Under the first question of the O’Brien test to S. 12, there is no
doubt of the constitutional power of the government to regulate
cable television under the Commerce Clause.175

The second inquiry divides itself into two subparts: are the gov-
ernmental interests which are invoked to support the regulations
substantial ones, and do the regulations further those interests.
The interests which support the local signal carriage regulations
can be summed up as: (1) preserving the benefits of local television
service, particularly over-the-air television service; (2) promoting
the widespread dissemination of information from diverse sources;
and (3) promoting fair competition in the video marketplace.

That these interests are substantial cannot be seriously ques-
tioned. Section 307(b) of the 1934 Act which directs the FCC to
ensure an equitable distribution of communications facilities across
the country was enacted to promote the availability of diverse local
service. This allocation system was central to the creation of the
American system of free over-the-air broadcasting. Recognizing the
importance of localism, the Supreme Court concluded that “[tThere
can be little doubt that the comprehensive regulations developed
over the past 20 years by the FCC to govern signal carriage by
cable television systems reflect an important and substantial feder-
al interest.” 17¢ Indeed, even Quincy did not suggest that preserva-
tion of local service was not a substantial governmental inter-
est'l‘l'l

The importance of the governmental interest in promoting the

ter d1vers1 of views available to the public was central to the
upreme Court 8 decision in Metro Broadcasting, Inc. v. FCC. The
Court concluded that ‘“‘the interest in enhancing broadcast diversi-
ty is, at the very least, an important governmental objec-
tive * ® 4178

rocte ot e it Bmadcmanglnc.vi‘ml 8Ct. 2997, 8008-09
i United Statesv. Southuestern Coble Co, 92 U.S. 16T (1968); soe, Capital Cities Cable, In

467 U S. 691 (1984).
Cifiee Cable, 467 US. at T14; o, Chicago Cable Communications v. Chicago Cable

178 100 8.Ct at 8010,
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Similarly, the promotion of competition has been accepted as a
substantial governmental interest for at least a century since the
passage of the Sherman and the Interstate Commerce Acts, a prop-
osition implicit in the Associated Press line of decisions. Moreover,
the ability of cable systems to retransmit local p both
without any copyright liability and without any responsibili
carry a complement of such signals on reasonable conthlons 18
both unfair and inconsistent with the balance contemplated when
the compulsory license was adopted.1”®

These interests are furthered by the signal carriage require-
ments in the bill. The preservation of local service is advanced by
signal carriage regulations in several ways. The most obvious, and
the only one addressed in Quincy, is maintaining the existence of
local broadcast stations and their ability to serve the public. It
needs no elaboration that commercial television stations are de-
pendent on advertising revenues for their ability to provide pro-
gramming, and thus need to have viewers whom advertisers wish
to reach. The threat to local broadcasters is real. The FCC’s 1988
survey showed that many cable systems, in only the first year after
the Century decision, were dropping and repositioning hundreds of
television stations. The evidence presented to the Committee con-

incingly demonstrates that cable subscribers will not watch sta-
tions that are not carried on the cable system. Further, the lack of
stable channel positions on a cable system, even if a station contin-
ues to be carried, leads to a steady audience loss by local broadcast-
ers.

Broadcasters which lose substantial portions of their audience
will be unable to continue to provide local public service program-

ing, and may be forced to discontinue service altogether. That
would not only lead to diminished diversity of opinion, but also to
reduced competition in the local video services, contrary to the
strong governmental interest in fostering active competition.

The almost 40 percent of American television households which
do not have cable service will, as a consequence, be deprived of
local program service and the diverse voices that existing local tele-
vision stations provide. They will either lose this diversity entirely
or be forced to become cable subscribers, effectively losing the ben-
efits of the system of free local broadcasting which is at the core of
the 1934 Act.

Equally important is the impact of denial of carriage on cable
subscribers, a factor ignored in the Qui decision. If local televi-
sion stations are not carried on their cable system, cable subscrib-
ers will be denied access to federally-allocated broadcast stations,
and will be deprived of the diversity of voices Congress intended
them to have under the 1934 Act. Instead, the programs available
to them will be entirely chosen by one cable operator, contrary to
the fundamental First Amendment interest in promoting the avail-
ability of programming and opinions from diverse sources. More-
over, cable systems are not subject to the wide range of public serv-
ice obhgatmns imposed on locaj] broadcast stations.18° Carriage and

179 Sae, “1990 Cable Report,” 5 FCC Red. at 5089-40, 504142
180 Sen, e.g., Metro Broadcasting 110 8.Ct. at 8019-22.
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channel positioning regulations, therefore, will further the substan-
tial kgorvernmental interests which are involved in the television
market.

Whether the access of cable subscribers to any particular view-
point or the preservation of any individual television station might
be placed at risk in the absence of signal carriage regulations is not
the issue in determining their constitutionality. “[TThe validity of
the regulation depends on the relation it bears to the overall prob-
lem the government seeks to correct, not on the extent to which it
furthers the government’s interests in an individual case.” 181
Moreover, we need not wait until widespread further harm has oc-
curred to the system of local broadcasting or to competition in the
video market before taking action to forestall such consequences.
Congress is allowed to make a rational prediction of the conse-
quences of inaction and of the effects of regulation in furthering
governmental interests.!82 Ample evidence was presented to the
Committee to support its conclusions that erosion of the local
broadcast system has already occurred in the absence of signal car-
riage requirements and that regulatory action is needed to pre-
serve the values served by the local broadcast system.

The second of the O'Brien test is thus fully met by S. 12.
The reasons why the signal carriage and channel positioning regu-
lations meet the third test—that the regulation is unrelated to the
suppression of free expression—have been discussed above. The re-
maining issue, and the other facet of the Quincy and Century deci-
gions, is whether the regulations do not restrict free expression
greater than necessary to achieve the governmental interests at
stake. Here again, the decisions since O’Brien have emphasized the
discretion permitted the government in achieving its ends.

So long as the means chosen are not substantially broad-
er than necessary to achieve the government’s interest,
. . . the regulation will not be invalid simply because a
court concludes that the government’s interest could be
adequately served by some less-speech-restrictive alterna-
ﬁve_las

The governmental interests at issue here involve the preserva-
tion of the system of local television broadcasting and access to
local television stations’ programming by subscribers to cable tele-
vision and the substantial minority of consumers who cannot or do
not subscribe to cable television. The most effective means of ful-
filling these objectives is certainly regulations requiring that cable
systems devote a modest portion of their channel capacity to re-
transmitting local television signals.!®4 Because potentially anti-

181 Ward v. Rock Aguainst Racism, 109 8.Ct. at 2759; Metro Broadcasting 110 S.Ct. at 3016-17;

ggtai%ta v. Albertini, 4T2 US. 675, 689 (1986); Community for Creative Non-Violence, 468
at

182 Metro Broadcasting 110 8.Ct. at 3008-09, 3011; see A i, 472 U.8. at 689; FCC v. Ma-

tional Citizens BlmdcasturgMU.S.at7 . Lewis v. lh;taiStatea,m

Us. 67 n. 9 (1980).

188 Ward, 109 8.Ct. at 27568; Albertini, 472 U 8. at 689.

184 We have noted earlier our conclusion that so-called “A/B switches” and outdoor antennas
cannot and should not be relied on as providing a less restrictive means of achieving these gov-
ernmental interests.
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competitive carriage decisions by cable operators present the prob-
lem to which the must carry requirements respond, it is an appro-
priate exercise of Congressional authority to regulate directly the
decisions in*which Congrees has a legitimate interest.18%

Not only are the means employed in S. 12 directly related to the
substantive evils which are Congress’ concern, the specific require-
ments of the bill are tailored to ensure that, unlike the rules ad-
dressed in Quincy, they are not overly broad. First, the signal car-
riage regulations do not excessively restrict cable operators’ discre-
tion. The obligation to retransmit the signals of local commercial
television stations is limited to only one-third of a system’s usable
channel capacity, leaving the majority of the channels to be pro-
grammed as the cable operator wishes and ensuring that cable pro-
grammers have an ample opportunity to have their programs car-
ried. Systems with very limited channel capacity which serve only
a few subscribers and, therefore, are not likely to be able-to in-
crease their channel capacity are permanently exempted from
mandatory carriage regulations. The FCC’s original must carry
rules, by contrast, required carriage of all local signals regardless
of the portion of a cable system’s capacity that might be occupied.

Further, if there are more local sighals than can be accommodat-
ed in the channels allocated to carriage of local stations, the cable
system retains the discretion to choose which of the local signals it
will carry. If there are duplicate signals, the cable operator is not
obligated to carry more than one signal, since carriage of duplicate
signals would do little to increase the diversity of local voices.

The signals which qualify for i are also reasonably relat-
ed to the goals the Committee has igenti.ﬁed. Television stations
are only entitled to be carried on cable systems within a 50-mile
radius. That encompasses the area in which most television sta-
tions’ public service programming is directed. By the same token,
stations that are close to a cable system are the ones which are
most likely to compete with the cable system for local advertising,
and thus are the stations which the cable system has the greatest
financial incentive to drop from carriage. The same motive is likely
to exist where more than one affiliate of a network is qualified for
carriage—the closest affiliate is more likely to compete with the
cable system; thus the bill requires carriage for that affiliate.

Finally, the channel positioning requirement responds to the gov-
ernmental interest in promoting strong competition between local
television stations and cable systems. Unless local stations are
guaranteed channel stability, cable systems have the incentive to
reposition their signals, which compete with the cable system for
viewers and advertising, to channels which are less desirable and
which viewers may have a hard time locating. For the same
reason, the requirement that cable systems give affected broadcast-
ers timely notice for any changes in carriage of channel positioning
prevents anticompetitive activity by cable systems without impos-
ing any significant hardship.

188 See, City Council v. Taxpayers for Vincent, 466 U.S. 789, 810 (1984). In Metro Broadcasting,
the Supreme Court observed that communications policies had never exclusive reliance
on the marketplace to ensure that the public’s needs are served. 110 S.Ct. at 8012
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The signal carriage and channel %ositiom'ng regulations, there-
fore, meet the fourth prong of the O'Brien standard—their scope is
reasonably related to the problem the Congress seeks to remedy. If
the O’Brien test should be found applicable, the Committee is satis-
fied that these provisions will not meet the fate of the must carry
rules in Quincy and Century.

Without congressional action, the Committee concludes that the
role of local television broadcasting in our system of communica-
tions will steadily decline as cable systems take upon themselves
the right, in effect, to revamp the Federal broadcast allocation

m. Reasonable signal carriage and channel positioning regula-
tions are an important step in ensuring that the local broadcast
system which has served the public interest will continue to thrive
and that a broad array of views and programs from diverse, com-
getltlve, and antagonistic sources is available to all television

ouseholds, regardless of whether they subecribe to cable service.

and channel positioning provisions of S. 12 are care-

fu]ly tailored to achieve these goals and are entirely consistent
with the Constitution.

- LRGISLATIVE HISTORY

The Committee began ite examination of the cable television in-
dustry with three hearings in June 1989 on Media Ownership: Di-
versity and Concentration. This was followed by two hearings in Oc-
tober 1989: Commercial Time on Children’s Cable TV and Must

. On November 15, 1989, Senator Danforth introduced S. 1880.
On November 16 and 17, 1989, the Committee held two hearings on
Oversight of Cable TV (a.nd the 1984 Act). In early 1990, a hearing
was held on the FCC’s reinstatement of the “syndlcated exclusiv-
ity”’ rule. Finally, the Committee held two hearings in March and
April 1990 on S. 1880 and the Committee Staff Draft Substitute. On
June 7, 1990, the Committee, by a vote of 18-1, ordered S. 1880 re-
ported favorably, adopting an amendment in the nature of a substi-
tute.

On January 14, 1991, Senator Danforth introduced S. 12; Senator
Hollings, Inouye, Gore, Gorton, Metzenbaum, Lieberman, Hatch,
and Bumpers cosponsored this legislation. A hearing was held on
March 14, 1991. On May 14, 1991 the Committee, by a vote of 16-3,
ordered S. 12 reported favorably, adopting an amendment in the
nature of a substitute. The substitute included the following
changes to S.12 as originally introduced: a prohibition on rate dis-
crimination; provisions to encourage local franchises to award
second fra.nchlses clarification of the remedies in the access to pro-
gramming provision; and the addition of language giving broadcast-
ers the option of choosing retransmission or must-carry. The Com-
mittee also approved an amendment permitting must-carry for low
power television stations under certain conditions.
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SuMMARY oF MAJOR ProvisioNs
1. RATE REGULATION

When are rates regulated? Rate tion is permitted only in
the absence of effective competition. Rate regulation sunsets auto-
matically where there is effective competition.

Effective competition is achieved when there is competition from
both another “multichannel provider” (such as a competing cable
operator, microwave or satellite system) and a sufficient number of
over-the-air broadcast signals. The definition of “effective competi-
tion” states that a distributor which is owned or controlled by the
cable system operator is not deemed to be a “competitor” to the
cable system operator.

Who regulates what? The FCC establishes guidelines for regula-
tion of the basic tier (the tier of service with broadcast stations)
and the equipment used for the provision of that service. Rates for
basic service and related equipment must be “reasonable.”

A franchising authority (city, county, or State) can obtain juris-
diction over basic rate regulation by certifying to the FCC that it
will follow the FCC's procedures and standards. Otherwise, rate
gu.latlon authority remains with the FCC. To limit the ablhty of

le operators to evade regulation by rearranging (“retiering’)
their service offerings, if fewer than 30 percent of a cable opera-
tor's customers subscribe to only the basic tier, the rates for the
next tier to which 30 percent subscribe can be ted.

The FCC can te rates for extended basic services, such as
CNN and ESPN, if it receives a complaint that rate increases have
been unreasonable.

Finally, the substitute amends the provision that permitted fran-
chising authorities to prohibit discrimination among cable custom-
ers tO.ll)l;ake it illegal to discriminate in the rates charged cable
subscribers.

2. MUST CARRY AND CHANNEL POSITIONING

S. 12 includes a provision that gives broadcasters retransmission
consent rights. S. 12 gives broadcasters the right to control the use
of their signals. One year after enactment, every broadcaster will
have to elect whether it wants to avail itself of must-carry or assert
its retransmission rights. Thereafter, broadcasters will have the
right to make the election every three years.

The must-carry provisions include special m provisions
sought by public broadcasters and agreed to by the le industry
last Congress. Essentially, these agreements require cable opera-
tors to carry up to three public broadcast stations, where those sta-
tions are not substantially duplicative of one another.

In addition, the legislation requires carriage of all qualified local
broadcasters not exercising their retransmission rights and limits
the discretion of cable systems to shift channel positions for broad-
cast signals. It requires cable systems to devote up to one-third of
their capacity to broadcast stations. The substitute adds some of
.the provisions included in the agreement that the broadcasters and
cable reached last Congrees. For example, cable operators do not
have to carry two stations that are duplicative of one another.

S. Rept. 102-92 0 - 91 - 3
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S. 12 requires cable operators to carry LPTV stations that origi-
nate a substantial amount of local programming, if there are not
sufficient full-power broadcast stations to fill the number of chan-
nels required to be made available under must-carry.

3. CABLE CONCENTRATION AND VERTICAL INTEGRATION

The FCC is required to conduct a rulemaking to prescribe regula-
tions on (1) the number of subscribers a cable operator can reach
nationwide, and (2) the number of channels that can be occupied on
a cable system by programmers affiliated with the cable operator.

4. ACCESS TO PROGRAMMING/PROGRAMMING DISTRIBUTION

National and regional programmers that are affiliated with cable
operators are barred from unreasonably refusing to deal with dis-
tributors. They also are barred from discriminating in the prices,
terms, and conditions of making programming available if that
action would impede retail competition. They have an affirmative
duty to deal with purchasing groups, such as cable cooperatives, on
terms similar to those given to cable systems, but can consider cer-
tain factors such as credit worthiness. In addition, a pﬁra.mmer
cannot give volume discounts to program distributors unless they
are justified by costs or good-faith efforts to meet the prices of com-
petitors. Satellite carriers are barred from unreasonably refusing
to deal with distributors and may not discriminate in price, terms,
and conditions among distributors to home satellite earth stations,
or between such distributors and other multichannel video distribu-
tors.

Cable operators are prohibited from requiring a financial interest
in a program service as a condition of carriage or requiring exclu-
sive rights against other distributors as a condition of carriage. In
addition, in the substitute, the remedies provision has been clari-
fied to provide that cable operators which violate this provision can
be required to carry a particular programming service.

5. LIMITATIONS ON FRANCHISING AUTHORITY LIABILITY

A franchising authority may not be sued for monetary damaﬁes
or a.lle%ed violations of a cable operator’s First Amendment rights
t

when the alleged violation is the result of the franchising authori

ing out its authority under title VI of the 1934 Act. In suc
cases, tiley may be subject only to injunctive relief, declaratory
relief, or attorneys’ fees. Pending and future suits alleging a First
Amendment violation are covered by the provision, and judicial
orders regarding suits alleging such violations must be before
a cable operator can allege a second First Amendment violation.

6. LEASED ACCESS

The Act of 1934 as amended by the 1984 Act allows anyone to
lease a channel from a cable company. This right of access has
been used rarely because the cable operator itself can set the rate
for a leased channel. Under S. 12, the FCC is given authority to
establish rates, terms, and conditions for access to cable channels.
The number of channels to be set aside for leased commercial
access is the same as in the current 1934 Act.
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7. CABLE OWNERSHIP OF POTENTIAL COMPETITORS

A cable operator cannot own an MMDS system or a SMATV
system in its franchising area. However, waivers can be sought.
When 10 percent of the nation receives some form of direct satel-
lite video service, the FCC is required to impose limitations on the
ownership of such services by cable operators.

8. CUSTOMER BERVICE

The FCC is directed to establish customer service standards.
Franchising authorities may set customer service standards which
exceed the FCC’s standards. Cable operators may challenge a fran-
chise authority’s tougher standards at the . Existing State
laws, municipal ordinances and agreements that set customer serv-
ice standards tougher than the standards established by the FCC
are grandfathered.

9. TECHNICAL STANDARDS

The FCC is required to establish minimum technical standards
for the operation of cable systems.

10. FRANCHISE RENEWAL STANDARD

The substitute allows the franchigsing authority to consider in re-
newal proceedings: (1) whether the cable operator has substantially
complied with the material terms of the existing franchise and
with applicable law throughout the franchise term; and (2) the
level of service provided over the system throughout the franchise
term.

The substitute also provides that a franchising authority may
deny a renewal if the cable operator has had notice and an oppor-
tunity to cure its failure to comply substantially with the franchise
agreement, unless the franchising authority has waived its right to
object in writing. The substitute further providee that any lawful
action to revoke a cable operator’s franchise for cause shall not be
negated by the initiation of renewal proceedings by the cable oper-
ator.

11. TELEVISION SETS

The FCC is given the authority, if it demonstrates the technical
and economic feasibility, to require that TV sets are able to switch
back and forth among different video distribution media, and as
over-the-air broadcast, direct broadcast satellite, and cable.

12. HOME WIRING

The FCC shall establish rules and procedures to permit home
owners to retain their wiring when they terminate their cable serv-
ice.

18. SECOND FRANCHISES

The substitute adds a new provision to S. 12 as introduced that
(1) prohibits franchisi.n%_;:sthorities from unreasonably refusing to
award additional franchises, and (2) prohibits franchising authori-
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ties from reqm.mgﬁ that the second franchisee build the system in
an unreasonably short period of time.

EstmMaTED CoOSTS

In accordance with paragraph 11(a) of rule XXVTI of the Standing
Rules of the Senate and section 403 of the Congressional Budget
Act of 1974, the Committee provides the following cost estimate,
prepared by the Congressional Budget Office:

JUNE 27, 1991.
Hon. ErNEsT F. HoLLINGS,
Chairman, Committee on Commerce, Science, and Transportation,
U.S. Senate, Washington, DC.

Drar Mr. CHAIRMAN: The Congressional Budget Office has pre-
pared the attached cost estimate for S. 12, the Cable Television
Consumer Protection Act of 1991. Enactment of S. 12 would not
affect direct spending or receipts. Therefore, pay-as-you-go proce-
dures would not apply to the bill.

If you wish further details on this estimate, we will be pleased to
provide them.

Sincerely,
RoBeRT D. REISCHAUER.
Director.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

1. Bill number: S. 12,

2. Bill title: Cable Television Consumer Protection Act of 1991.

3. Bill status: As ordered reported by the Senate Committee on
Commerce, Science, and Transportation, May 14, 1991,

4. Bill purpose: S. 12 would require the Federal Communications
Commission (FCC) to develop and enforce regulations governing
various operations of the cable television and satellite broadcast in-
dustries.

The bill would define the conditions under which cable systems
would be deemed to be subject to “effective competition,” and re-
quired the FCC to review the reasonableness of retail rates charged
by those not subject to competition. This ratesetting authority
could be delegated to state or local franchising authorities under
certain conditions. The FCC would also have to consider appeals
filed by operators, franchising authorities, or subscribers, and
review rates for nonbasic and programming services.

Under S. 12, the FCC would establish and administer guidelines
for other aspects of the cable and satellite industries, including: dis-
tribution of video programming; terms and conditions for leased
commercial access; standards for customer service; limitations on
ownership, control, and utilization; requirements for signal car-
riage, television equipment, and home wiring; and technical stand-
ards for signal quality, including high-definition television. The bill
also would regulate certain direct broadcast satellite systems, and
establish a special study panel to make recommendations on relat-

ed programming issues.
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Other provisions in the bill would amend the procedures and cri-
teria for awarding and renewing franchises, and would limit the
1 liability of franchiaing authorities.

. Estimated cost to the Federal Government:

[By fiscal your, in milioms of dolers)

192 1993 1994 1995 1896

Extimated authorization level 4 15 I 4 [l
Estimated outiays 4 4 7 4 4

The costs of this bill fall within budget function 370.

Basis of Estimate: For the purposes of this estimate, it is as-
sumed that S. 12 will be enacted late in fiscal year 1991, and that
the necessary funds would be appropriated for 1992 and subsequent
years. Outlays have been estimated on the basis of historical spend-

tterns.
estimates that regulating cable rates would cost the FCC an
estimated $2.8 million in fiscal year 1992 and $12.9 million in 1993,
after which costs would decline to about $2.4 million by 1995. The
rulemakings, studies, and other tory actions required by the
bill would increase FCC spending by an estimated $1.6 million in
1992, and similar amounts each year thereafter.

Most of the costs of this bill reflect the additional FCC staff
needed in the first two years to implement the new regulatory
scheme for cable rates. Based on information from the Commission,
we assume that 13,000 franchiait;ioauthoritiee would request rate-
making authority (representing ut half of the community sys-
tems subject to rate regulation), leaving the FCC responsible for re-
viewing the rates of the other half.

Our estimate assumes that each request for delegation would re-

uire a moderately detailed review. The lead time needed for fran-
chising authorities to submit ﬁuests suggests that the bulk of the
applications would be completed by the second year. Similarly, we
assume that the FCC’s initial review of rates for systems under its
jurisdiction would involve a moderate effort, beginning after the
rulemaking r%have been completed, probably late in
fiscal year 1992. The 8 costs could deviate from this estimate
depending on the level and pace of the Commission’s review of del-
egation requests and cable rates.

6. Pay-as-you-go considerations: The Budget Enforcement Act of
1990 sets up pay-as-you-go procedures for legislation affecting
direct spending or receipts through 1995. CBO estimates that enact-
ment of S. 12 would not affect di spending or receipts. There-
fore, pay-as-you-go procedures would not apply to the bill.

7. Estimated cost to State and local governments: S. 12 would
allow the FCC to cede responsibility for regulating basic cable rates
to state and local franchising authorities. These authorities would
not be required to assume this responsibility, but could do so if
they met certain guidelines. Those %pting to te rates would
incur additional costs to obtain and exercise this authority, but
CBO estimates that the requirements in the bill are not likely to
result in significant costs for individual jurisdictions.
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Based on information from the FCC, CBO expects that the Com-
mission would cede ratemaking authority to approximately 13,000
state and local franchising authorities, mostly counties and munici-
palities. Although many of these entities could ate certain
rates under the FCC’s June 13, 1991 redefinition of ‘“effective com-
petition,” their exercise of that authority is not subject to FCC del-
egation or oversight. Thus, the procedural requirements for FCC
delegation in S. 12 would app ]{sto all states or localities seeking
the ratemaking authority established by this bill.

We estimate that state and local franchising authorities would
spend, in aggregate, about $10 million over the 1992-1994 period to
process delegation requests, if their costs were similar to those esti-
mated for the FCC. Once approved by the FCC, we estimate that
franchising authorities nationwide wo nd an average of an
additional $1 million to $2 million annuajiTe to oversee rates, de-
pen on the extent and frequency of reviews. This estimate re-
flects the assumption that about 60 percent of the 13,000 franchis-
;1._?5 authorities will begin rewevcvgsf rates under the FCC’s June 13

e, even if this bill is not ena Because interest in cable rates
may be more intense at the local level, it is possible that states and
localities would spend somewhat more than this.

8. Estimate comparison: None.

9. Previous CBO estimate: None.

10. Estimate prepared by: jorie Miller.

11. Estimate approved by: C. G. Nuckols, for James L. Blum, As-
sistant Director t}:)r Budget Ana.lyms

REGULATORY IMPACT STATEMENT

In accordance with ph 11(b) of rule XXVI of the Standing
Rules of the Senate, the Committee provides the following evalua-
tion of the regulatory impact of the legislation, as reported.

S. 12, as reported, contains a series of FCC requirements and will
subject the cable industry to greater oversight by the Government.
The rate regulation Yrowsmn in the legislation overlaps to some
extent with current in providing for the regulation of basic
cable service. This service is now largely unregulated. The FCC has
recently promulgated rules that would subject a limited number of
cable systems to rate regulation by franchising authorities. The leg-
islation makes it certain that cable systems that face no true
competition will have their basic service rates regulated. The rate
regulation provision also requires the FCC, upon complaint, to
ensure that rates for most other cable programming services are
not unreasonable. This will impose a greater regulatory burden on
the FCC and cable operators not subject to effective competition.
The Committee believes the FCC should carry out this obligation
consistently with the policies of the legislation and with the least
amount of regulation necessary to accomplish this goal.

The legislation’s nondiscrimination in programming provision
subjects cable programmers to requirements to ensure they will not
act anticompetitively. The FCC is required to adopt rules to carry
out this provision and must oversee complaints. The Committee be-
lieves that there will be a greater tory burden on the FCC
because of this provision, but since it is uncertain how many com-
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plaints will be filed and how quickly the FCC can resolve them, the
extent of the regulatory burden cannot be precisely calculated.
The legislation requires the FCC to conduct numerous rulemak-
mgs for leased access channel rates, terms, and conditions; to es-
lish horizontal and vertical integration limitations; to ensure
there are adequate customer service standards; to establish mini-
mum technical service requirements; and to establish rules for
home wiring. While the FCC is now gathering information on the
integration issues, all of these rulemagngs have to be initiated
and completed within a relatively short time, about one year. The
Committee recognizes this will require the FCC and outside parties
to expend many resources. After the FCC adopts rules, the cable
industry will have to comply with them. Many cable companies are
already meeting some, if not most, of these requirements. However,
there will still be increased regulatory oversight of the cable indus-
try. The Committee expects this oversight to be kept to the mini-

mum necessary to carry out the purposes and policies of the legis-
lation.

SECTION-BY-SECTION ANALYSIS
SECTION 1—SHORT TITLE

This section states that the bill’s short title is the ‘“‘Cable Televi-
sion Consumer Protection Act of 1991.”

SECTION 2—FINDINGS

! This section contains congressional findings, summarized as fol-
OWS:

(1) cable rates have increased significantly;

(2) without a sufficient number of local television stations
and another multichannel video programming distributor,
cable ms are not subject to effective competition;

(3) there is a substantial governmental and First Amend-
ment interest in promoting a diversity of views through multi-
ple technol medisa;

(4) the cg‘i){e industry has become a dominant nationwide
video medium;

(6) the cable industry has become highly concentrated;

(6) cable rates other than for basic service should be regulat-
ed only in extraordinary circumstances, which may include the
need to control undue market power;

(7) the cable industry has become more vertically integrated
into programming, which may harm competa'.ng programmers;

(8) there is a substantial governmental and First Amend-
ment interest in ensuring that cable subscribers have access to
local noncommercial educational stations to further education
and promote diversity and alternative telecommunication serv-
ices;

(9) there is a substantial governmental interest in having all
nonduplicative public television stations available on cable sys-
tems to: promote education and public service programming;
ensure the maximum use of the Federal contributions to public
broadcasting; and ensure that citizens have access to the public
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service programming responding to their needs and interests
which is provided by the public broadcast stations which they
help to fund;
(10) there is a substantial governmental interest in ensuring
the continuation of locally originated television broadcasting;
(11) television stations are an important source of local pro-
gramming, especially for local news and public affairs pro-

gramming;

(12) television broadcasting is especially important for those
who cannot afford to pay for video programming;

(13) over the past decade, the market share of cable televi-
sion has increased, while that of television broadcasting has de-

(14) cable television and television broadcasting increasingly
compete for advertising, and more advertising will shift to
cable television as more households subscribe;

(15) by carrying television broadcast stations, cable operators
may increase the viewership of these stations at the expense of

programming aired exclusively on cable systems;

(16) as a result, cable operators have an incentive not to
carry television broadcast stations, which may jeopardize the
future of these stations and the local programming they air;

(17) subscribers to cable television often do not have the
equipment necessary to make it easy to switch between view-
ing cable television and television broadcast signals over-the-

(18) cable systems are often the single most efficient distribu-
tion system for television programming;

(19) broadcast programming is the most popular program-
ming on cable systems and, as a result, cable operators and
programmers derive substantial benefits from the carriage of
local broadcast signals; since cable systems can take broadcast
signals without the consent of the broadcasters, cable systems
now are effectively subsidized by broadcast stations;

(20) franchising authorities their authority to oversee
the cable industry limited by the 1984 Act, especially during
franchise renewals;

(21) given the lack of clear guidelines in applying the First
Amendment to cable franchise decisions, franchising authori-
ties are unreasonably exposed to liability for monetary dam-
ages under the Civil nghts Acts; and

(22) cable systems should be encouraged to carry those low
power television stations that carry a substantial amount of

local programming.
SECTION 3—STATEMENT OF POLICY

This section states that 1t is the policy of Congress in this legisla-
tion to:
(1) promote mformatwn diversi
(2) rely on the marketplace, to the maximum extent;
.(8) ensure that cable systems can continue to grow and devel-

op;
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(4) regulate cable system rates where effective competition
does not exist; and

(5) ensure that consumers and programmers are not harmed
by undue market power of cable operators.

SECTION 4—DEFINITIONSB

This section amends section 602 of the 1934 Act to add, among
others, the following:

(1) The term “activated channels” means those channels engi-
neered at the headend of a cable system for the provision of serv-

%enerally available to residential cable subsecribers, regardless
ether such services actually are provided, including access
channels

(8) The term ‘“available to a household” or “available to a home”
when used in reference to a multichannel video programming dis-
tributor means a particular household which is a subscriber or cus-
tomer of the distributor or a mbecular household which is actively
and currently sought as a subscriber or customer by a multichan-
nel video programming distributor and which is capable of receiv-

the service offered by the multichannel video programming dis-
tributor.

(6) The term ‘“cable community”’ means all of the households in
the geographic area in which a cable system is authorized by a
franchising authority to provide cable service, regardless of wheth-
er the cable operator is actually providing cable service to such
households.

(14) The term “headend” means the location of any equipment of
a cable system used to process the signals of television broadcast
stations for redistribution to subecribers.

(15) The term “multichannel video programming distributor”
means a person who makes available for purchase, by subscribers
or customers, multiple channels of video programming. The term
“direct broadcast satellite service” used in this definition is not in-
tended to be limited only to the FCC's authorized Direct Broadcast
Satellite service, but is intended to include all satellite transmis-
sions direct to home receivers regardless of frequency, including C-
band and Ku-band. Examples of multichannel video progr
distributors mclude wireless cable and satellite master antenna tef
evision.

(18) The term “principal headend” means—(A) the headend, in
the case of a cable system with a single headend, or (B) in the case
of a cable system with more than one headend, the headend desig-
nated by the cable operator to the FCC as the principal headend.
Cable systems may not designate their principal headend in a
manner which would evade the signal carriage obligations created
by this section, such as specifying as the principal headend a loca-
tion unnecessarily far removed from the reference points of local
broadcast stations. The Committee intends that the FCC take any
needed steps to prevent such abuses or disruption caused by repeat-
ed ch;x;fes in cable systems’ designation of the location of their
principal headend.

(20XA) The term “local commercial televigion station” means any
commercial television station licensed and operating on a channel
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regularly assigned to its community by the FCC that, with respect
to a particular cable system, is licensed to a community whose ref-
erence point is within 50 miles of the principal headend and that
delivers to the principal headend either a signal level of —45 dBm
(UHF) or —49 dBm (VHF) at the input terminals of the signal
processing equipment or a baseband video signal. Signals that
would be considered distant signals under section 111 of title 17,
U.S. Code, shall be considered local commercial television stations
upon agreement by the station to pay the cable operator the copy-
right costs of carr{mg the station.

(B) The term “local commercial television station” does not in-
clude television translator stations and other passive repeaters.

(21) The term ‘“‘qualified non-commercial educational television
station” means any television broadcast station which under FCC
rules is licensed by the FCC as a noncommercial educational televi-
sion station and owned and operated by a public agency or a non-
profit private entity, or is owned or operated by a municipality and
transmits only noncommercial programs for educational purposes,
and which has as its licensee an entity which is eligible to receive a
community service grant from the (gorporation for Public Broad-
casting (CPB) pursuant to section 396(kX6XB) of the 1934 Act. Sec-
tion 396(kX6XB) of the 1934 Act charges the CPB to i
public television stations that serve the public interest by providing
noncommercial, educational p i to local audiences.
Through the grant process, the CPB carries out the intent of Con-
gress to “encourage and facilitate the expansion and development
of noncommercial broadcasting and program diversity”’.18¢ By in-
corporating the public interest principles already contained in the
1934 Act, this definition provides stations with substantial incen-
tive to provide distinctive, unduplicated services that meet the
needs and interests of their local communities.

A “qualified” station also includes any translator which operates
at five watts of power or higher and rebroadcasts the signal of a
qualified noncommercial educational television station. Translators
are particularly important to rural areas than are located far from
the principal communities of the main station. Including transla-
tors in this definition ensures iage by cable systems in remote
areas not served by the primary public television licensee. It is the
intent of this legislation that translators qualifying for carriage
should be serving the local community served by the cable system.
In addition, the translator must deliver an adequate signal to the
cable headend. (22) The term “qualified low power station” means
any station that meets the rules for LPTV stations set forth in 47
C.I‘Z.R. part 74; and (a) meets the minimum number of broadcast
hours set forth in 47 C.F.R. part 73 for television broadcast stations
and a significant part of their programming (a) an amount to be
determined by the FCC) is locally originated and produced; (b)
meets all of the obigations imposed on television b cast stations
in 47 C.F.R. part 73 with respect to the broadcast of nonentertain-
ment programming; programming and rates involving political can-
didates, election issues, controversial issues of public importance,

18¢ Public Broadcasting Act of 1967, P.L. 90-129, 8. Rep. No. 222, at 6 (1967).
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editorials, and personal attacks; children’s programming; and equal
employment opportunity; (¢) complies with the interference regula-
tions consistent with their secondary status purusant to 47 C.F.R.
part 74; (d) the station is located within 35 miles of the cable’s prin-
cipal headend, or no more than 20 miles if the station is located in
one of the largest 50 markets and delivers a signal level of —45
dBm for UHF and —49 dBm for VHF stations to input terminals
at the cable headend.

(25) The term ‘“‘usable activated channels” means activated chan-
nels of a cable system, except those channels whose use for the dis-
tribution of broadcast signals would conflict with technical and
safety regulations as determined by the FCC.

(26) The term ‘“video programmer”’ means a person engaged in
the production, creation, or wholesale distribution of a video pro-
gramming service for sale. This term applies to those video pro-
grammers which enter into arrangements with cable operators for
carriage of a programming service. For example, the term ‘‘video
programmer’’ applies to Home Box Office ) but not to those
persons who sell movies and other programming to HBO. It applies
to a pay-per-view service but not to the supplier of the program-
ming for this service.

SECTION 5—REGULATION OF RATES

This section amends section 623 of the 1934 Act as follows:

Section 623(a) provides that no governmental authority can regu-
late the rates for the provision of cable service except to the extent
provided in section 623. In addition, franchising authorities may
regulate the rates for the provision of cable service, or any other
communications services provided over a cable system, but only to
the extent provided in section 623.

In the analysis of this section, when the Committee discusses the
regulation of rates, it is referring to the retail rates charged sub-
scribers. It does not refer to the wholesale rates paid to program-
mers by cable oeprators.

Section 623(bX1) provides that the FCC shall regulate the rates,
terms, and conditions for basic cable service on cable systems not
subject to effective competition to ensure these rates are reasona-
ble. The FCC’s authority shall also extend to the rates, terms, and
conditions for installation or rental of equipment, such as convert-
ers and remote controls, used for the receipt of basic cable service.
If fewer than 30 percent of all subscribers to the cable system sub-
scribe only to basic cable service, then the FCC may regulate the
rates of the next lowest priced service tier subscnbe«fto by at least
30 percent of the system’s customers.

e Committee recognizes that there is no history of establishing
rates for cable service that is analogous, for example, to the process
used in the telephone industry. This provision, therefore, gives the
FCC broad discretion to ensure rates are reasonable. The FCC can
establish rates by broad category and only deal with individual sys-
tems when special circumstances exist. In overseeing rates, the
FCC shall ensure they reflect the number of over-the-air mgnaJs :
and other programming carried on the tier as well as other local
circumstances.
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In establishing these rates, the Committee intends for the FCC to
take into consideration any impact on cable rates of the exercise of
retransmission ri%lht:lby broadcast stations pursuant to section 325
of the 1934 Act. ile the Committee izes that the exercise
of retransmission rights may impose additional costs of operation
on cable operators, the Committee intends for the FCC to ensure
that these costs do not result in excessive basic cable rates.

Section 623(bX2) provides that the franchising authority may
obtain this jurisdiction to regulate cable rates from the , upon
written uest, if it adopts laws and regulations conformjnﬁ‘ccto
FCC p ures, standards, requirements, and guidelines. The
shall promtﬁgly review the franchising authority’s written request
to ensure t these State or local laws and regulations do in fact
comply with its procedures, standards, requirements, and guide-
lines and that they provide a level of protection to consumers re-

uired by the FCC; and that carry out the policy of title VI of the

934 Act. FI‘J&D petition by a cable operator or other interested
party, the shall review the regulation of rates by a franchisi
authority. If the FCC finds that the franchising authority has
inconsistently with its requirements, it can t appropriate
relief. If the FCC determines that State or 1 laws and regula-
tions no longer conform to the FCC requirements, it shall revoke
the authorization. The Committee does not intend that the FCC
revoke the authority of franchising authorities for any minor vari-
ance with the FCC standards, but for inconsistencies that will ad-
versely affect the integrity of the rate regulation process. The FCC
shall restore a franchising authority’s rate tory power re-
voked under section 623(bX2) once the requirements of that section
are satisfied.

Section 623(bX8), a cable operator has no obligation to put pro-
ﬁarg.xlnming other than retransmitted local broadcast si on its

ic service tier. Any obligation imposed by operation of law in-
cf;o;n;igtent with section 623(b) is preempted and may not be en-
o .

Section 623(bX4) requires the FCC to adopt regulations to imple-
ment this section within 120 days of the date of enactment.

Section 623(b)X5) states that a cable operator may file for a basic
service rate increase, and such increase shall be ted if it is not
acted upon within 180 days of the date of filing. Should the FCC or
the franchising authority question the reasonableness of a request-
ed rate increase in a timely fashion and request the cable operator
to submit additional information, the cable operator may not delay
in the submission of the information in order to have the rate in-
crease automatically go into effect despite the concerns of the FCC
or the franchising authority. Section 623(bX5) does not prevent the
cable operator from agreeing to extend the period for a decision on
its request.

Section 623(cX1) provides that, for systems not subject to effective
competition, the F‘SC shall establish reasonable rates for cable pro-
%-ra.mming services (other than basic service and except for that of-

ered on a per channel or per program basis) if it finds the current
rates are unreasonable. The IJD‘CC may act only upon a complaint
that is filed within a reasonable time after a rate increase—no
matter how minimal the increase may be—and that properly estab-



5

lishes that rates are unreasonable. Nothing in this legislation shall
be interpreted as restricting subecribers, franchising authorities, or
State officials from the submission of a complaint. The rates may
be unreasonable (fsrior to the passage of the legislation, and the
Committee intends that these rates be subject to this provision.
However, the FCC shall not review such rates until it receives a
roperly filed complaint. Prior to establishing reasonable rates, the
shall inquire of the cable operator as to the reason for such
rates and then determine whether the existing rates can be justi-
fied bgereasonable business practices. Nothing in this legislation
shall interpreted as reetrictiﬁ the FCC from ordering refunds
to subscribers pursuant to its authority under 1934 Act, where the
FCC finds that a rate is unreasonable.

“Unreasonable” rates are those that are above those that would
occur under effective competition. The Committee derived this
" standard because it recognized that: (1) for cable systems not sub-
ject to effective competition, the degree of market power varies
from system to m; (2) there is not a history of regulating
cable’s rates on some systematic consideration of costs, rates,
and returns; (3) even systematic regulation is not a precise science
and im costs on consumers; and (4) national guidelines are re-
quired. The Committee therefore decided that it was best to include
a standard that brought under government oversight those rates
that are, with some certainty, unreasonable and above the rates for
similarly situated systems.

In determining what constitutes a reasonable rate the FCC may
take into consideration a range of factors including those listed in
the discussion of section 623(cX3) below.

Since the legislation permits cable operators to separate basic
service from other cable programming services, during a transition
time, there may be co ion as to what constitutes “a rate in-
crease for cable programming services.” For example, since cable
programming service is defined to exclude both basic and per pro-
gram and per channel offerings, a cable operator could e that
the price of programming previously bundled in an e ed basic
tier, which is now se tely priced under a regulated ic service
tier or at an ated per program or per channel rate, should

not be considered 1n determining whether cable pro%-rammmg serv-
ice rates have increased. Such an interpretation of the term ‘“‘in-
crease’”’ would clearly thwart the intent of the legislation. That in-
terpretation would permit cable operators to use monopolistic con-
ditions triggering regulation to retier programming to avoid regula-
to?' scrutiny.

o prevent this result, the legislation provides that a rate in-
crease can be deemed to result from a change in the service tiers or
a change in the per channel price paid by subscribers. For exam-

le, if a cable system c es $20 a month for a package or tier of
80 program services and the m then deletes 10 program serv-
ices but the price remains $20, that would constitute a rate in-
crease and a ¢ in the per channel cost of the services offered
in that package. This language is not intended to cover that situa-
tion where a cable operator increases the price of a service offered
individually, not as a kage conta.inint}gmother program services,
such as HﬁO The should ensure t rates for similar pro-
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gramming are compared over time to determine whether cable pro-
gramming service rates have in

Section 623(0)(%)08rov1des that, within 180 days after the date of
enactment, the shall establish criteria for determining when
rates are unreasonable and whether complaints filed within a rea-
sonable time after a rate increase properly establish that rates are
unreasonable.

Section 623(cX3) states that, in estabhshJ%ntena for determin-
ing whether rates are unreasonable, the shall oonslder any
factor relevant to its public interest determmatlon, includi

(A) the extent to which service offerings are offe on an
unbundled basis;
(B) rates for similarly situated cable systems offerings com-

parable services;
© the history of rates for such services offerings of the

system
D) the rates for all cable programming service offerings
taken as a whole; and
(E) the rates charged for services with similar service offer-
m%l}c) y cable systems subject to effective competition.
ing of factors contained in this bill s not prevent the
FCC from considering: the number of signals included in a program
package; the costa to the cable operator to provide those signals;
oompensatlon received for camatge of signals; local conditions that
affect the reasonableness of rates; and the costs of operation.

%ctlon 623(d) provides that a cable system in a community in
which fewer than 30 percent of the households subscribe to the
cable system is deemed to be subject to effective competition. A
cable system with penetration greater than 30 percent is subject to
effective competition if there are: (1) a sufficient number of local
television signals, and (2) the presence of an unaffiliated multi-
channel video competitor offering comparable service at compara-
ble rates that is available to a majority of the homes in the market
and is subscribed to by individuals in at least 15 percent of the
homes. In determining whether a “sufficient number”’ of broadcast

exists, the FCC should consider the number and technical

uality of broadcast signals received in the community. The FCC

qlma\ll periodically review and update the rules it establishes pursu-

- ant il:o this section to reflect changes in the communications mar-

ketplace.

nder section 623(e), cable operators must offer uniform rates

thro hout the geographic area in which they provide cable serv-

rovision is intended to prevent cable operators from

de? rent rate structures in different parts of one cable fran-

chlse ThJs provision is also intended to prevent cable operators

from dropping the rates in one portion of a franchise area to un-
dercut a competitor temporarily.

Section 623(f) is 1dent1cal to sectlon 623(f) of the emstmg statute.
See, the House Energy and Commerce Committee Report on the
Cable Franchise Policy and Communications Act of 1984 (98-934), p
68.

Section 623(g) defines the term “cable programming service” as
all video programming services, including installation or rental of
equipment used in the receipt of those services and rental equip-
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ment, other than those offered on the basic service tier and those
offered on a per channel or per program basis.

This provision and section 623(c) demonstrate the Committee’s
belief that greater unbundling of offerings leads to more subscriber
choice and greater competition among program services. Through
unbundling, subscribers have greater assurance that they are
choosing only those program services they wish to see and are not
paying for programs they do not desire. With bundling, program-
mers have an incentive to spend more (for example, for certain
types of sports programming) knowing that the cost will be spread
across those who do not watch such programming. Contracts that
contain provisions that restrict the offering of services on an un-
bundled basis can impede competition among video services and
are inconsistent with the Committee’s desire to promote competi-
tion.

The Committee also recognizes that there can be legitimate rea-
sons, albeit limited, for bundling. For example, there may also be a
need to nurture certain offerings or help market them by exposing
them to more subsecribers. For example, the television networks
carry this out by placing a new program between already high!
rated shows. Many of these objectives could be carried out througg
means other than bundling large amounts of programs together,
few of which any single subscriber wants.

Finally, it is important to note that only about one quarter of all
cable systems are addressable, having the technology to isolate all
channels. While this number will increase as new cable plants are
built, there will still be, even in five years, a substantial number of
cable systems that are not addressable. This will unfortunately in-
hibit the Committee’s objective, and the Committee urges the cre-
ation of this capability.

In sum, one of the prime goals of the legislation is to enhance
subscriber choice. Unbundling is a major step in this direction.
Cable operators and programmers are urged to work toward this
objective, while also seeking to accomplish other legitimate goals.

Section 623(h) provides that, within 120 days of enactment, the
FCC shall establish standards, procedures, and guidelines to pre-
vent cable operators from evading the rate regulation provisions of
this section. This provision is intended to give the FCC the author-
ity to address changes in the cable industry or the industry’s busi-
ness practices that would thwart the intent of this section.

SECTION 6—NONDISCRIMINATION WITH RESPECT TO VIDEO
PROGRAMMING

This section adds three new provisions to the 1934 Act:

New section 640(a): The Committee considers this provision to be
crucial to the development of competition to cable. Under this pro-
vision, a national or regional cable programmer in which a cable
operator has an attributable interest (1) shall not unreasonably
refuse to deal with any multichannel video distributor; and (2)
shall not discriminate in price, terms, and conditions among multi-
channel video distributors if such action would have the effect of
impeding retail competition.
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In determining what is an attributable interest, it is the intent of
the Committee that the FCC use the attribution criteria set forth
in 47 C.F.R. Section 73.3555 (notes) or other criteria the FCC may
deem appropriate.

Under new section 640(b) a national or regional cable program-
mer in which a cable operator has an attributable interest shall
make programming available on similar terms to all cable systems,
except that reasonable cost-related conditions and certain other
reasonable requirements can be imposed.

New section 640(c) provides that the FCC shall prescribe rules to
implement new section 640, including rules for expedited review of
complaints made pursuant to section 640.

Under new section 640(d), any programmer who scrambles satel-
lite (C-band) cable programming for private viewing shall make
that programming available for private viewing by home satellite
dish owners.

Subsection (e) of new section 640 makes it clear that this new
section does not apply to television broadcast signals retransmitted
by satellite, nor to the internal satellite communications of any
broadcaster, broadcast network, or cable network.

Subsection (f) of new section 640 clarifies that a regional pro-
grammer is one that distributes one or more programming services
to more than one cable community. This provision does not requ.lre
distribution outside the area where the programming service is
currently distributed.

Section 641: This new section provides that a satellite carrier
that provides service pursuant to the provisions of section 119 of
title 17, U.S. Code:

(1) shall not unreasonably refuse to deal with any distributor of
video programming which provides service to home satellite dish
subscribers who meet the requirements of section 119; and

(2) shall not discriminate in price, terms, and conditions of the
sale of programming among the distributors to home satellite dish
owners qualified under section 119 or between such distributors
and other multichannel video distributors.

These provisions recognize the Committee’s concern regarding
discrimination by satellite carriers against distributors of video
programming to home satellite earth stations. The FCC, at the di-
rection of Congress, has already examined the existence ‘of discrim-
ination by satellite carriers in the provision of superstations and
network signals to home satellite dish distributors and determined
that such discrimination exists.187

The purpose of this new section 641 is to codify the FCC’s author-
ity to address this problem under the 1934 Act. Satellite carriers
violating the provisions of this new section shall be subject to all
sanctions and remedies available to the FCC under the 1934 Act.
Nothing in this bill shall be construed as implying that the FCC
does not already possess statutory authority to address this serious
problem and to take appropriate corrective action. Rather, this pro-

""‘ IntotheExiltanceofDIxﬂmxmﬁonint.beProviaionofSu ion and Net-
10 b Programming,” Gen, Dkt. No. 89-88, 4 FCC Red 8883; Second adopted May
1.
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vision is intended only to remove any ambiguity as to the FCC’s
authority in this area.

Section 642: This new section requires the FCC to adopt regula-
tions, within one year of enactment, governing program carriage
agreements between cable operators and video programmers. The
regulations shall:

(1) prohibit a cable operator or other multichannel video dis-
tributor from requiring a financial interest from a programmer
as a condition of carriage;

(2) prohibit a cable operator or other multichannel video dis-
tributor from coercing a programmer to provide exclusive
rights as a condition of carriage;

(3) prevent a multichannel video programming distributor
from interfering with the ability of an unaffiliated video pro-
grammer to compete by discriminating in video distribution on
the basis of affiliation or nonaffiliation in the selection, terms
and conditions of carriage;

(4) provide for expedited review of any complaints brought
pursuant to this section;

(5) provide for appropriate penalties and remedies for viola-
tions of this section and clarifying that one of the remedies
available to the FCC is to require carriage of the program serv-
ice; and

(6) provide for the assessment of penalties against persons
filing frivolous complaints pursuant to this section.

SECTION 7—LEASED COMMERCIAL ACCESS

This section amends section 612 of the 1934 Act, as follows:

In subsection (a) of this subsection, a new clause is added to the
purposes stated in section 612(a), to provide that the purpose of this
section is also ‘“‘to promote competition in the delivery of diverse
sources of video programming”’.

Subsection (b) of this section amends subsection 612(c) of the 1934
Act to require the FCC to establish the maximum reasonable rate
and reasonable terms and conditions for use of these commercial
access channels and for the billing of rates to subscribers, and for
the collection of revenue from subscribers by the cable operator for
such use.

As with the rate regulation section, the FCC is given broad dis-
cretion in establishing the maximum reasonable rate and reasona-
ble terms and conditions. The FCC should examine any existing
lease arrangements as indicators of the cost of carriage. The FCC
also should consider other evidence of this cost and the cost of bill-
ing and collection. As for terms and conditions, if programmers
using these channels are placed on tiers that few subscribers
access, the purpose of this provision is defeated. The FCC should
ensure that these programmers are carried on channel locations
that most subscgibers actually use, while also considering the legiti-
mate need of the cable operator to market its product. The Com-
mittee has already stressed the importance of this provision, and it
is vital that the FCC use its authority to ensure that these chan-
nels are a genuine outlet for programmers.
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SECTION 8—LIMITATIONS ON CONTROL AND UTILIZATION

This section amends section 613(f) of the 1934 Act, as follows:

Paragraph (1) of amended section 613(f) requires the FCC to es-
tablish reasonable limits on (A) the number of cable subscribers
that any one cable operator may serve through cable systems
owned by the operator or in which the operator has an attributable
interest; and (B) the number of channels that can be occupied by a

programmer in which a cable operator has an attributable interest.

The FCC is given discretion in establishing the reasonable limits
on horizontal and vertical integration; however, the legislation is
clear that the FOC must adopt some limitations. The Committee
believes it has given the FCC enough direction in the legislation to
strike the proper balance. The Committee, therefore, will permit
the FCC to establish limits that best serve the public interest. The
Committee then will review this decision. Because these markets
are dynamic, the FCC should revisit these limitations at appropri-
ate times to ensure they accurately reflect the policies of the legis-
lation.

In determining what is an attributable interest, it is the intent of
the Committee that the FCC use the attribution criteria set forth
in 47 CFR Section 73.3565 (notes) or other criteria the FCC may
deem appropriate.

Amended section 613(f)’s limit on vertical integration is akin to
the FCC’s one-to-a-market requirement for broadcast licensees.188
It is designed to increase the diversity of voices available to the
public. Some multiple system operators (MSOs) own many pro-

ing services. It would be unreasonable for them to occupy a
ﬁ percentage of channels on a cable system.

The intent of this provision is to place reasonable limits on the
number of channels that can be occupied by each MSO’s program-
ming services. For example, the FCC may conclude that each MSO
should control no more than 20 percent of the channels on any
cable system, with a minimum of 6 channels being permissible. The
FCC should establish these rules based on the number of activated
channels less the numbers of over-the-air broadcast signals carried
and the number of public, educational, and governmental and
leased access channels carried. On a system with 54 channels, 14 of
which are occupied by over-the-air signals or access channels, the
limit then would be eight channels that could be occupied by

gramming owned by an MSO or in which the MSO has an attri ut-
able interest. The programming of each other MSO could also
occupy eight channels.

Paragraph (2) of amended section 613(f), requires that the FCC,
in establishing reasonable limitations pursuant to paragraph (1)
shall, among other public interest objectives:

(A) ensure that cable operators alone or in a group do not
impede the flow of video programming to the consumer;

(B) ensure that cable operators do not favor their own pro-

gramming or unreasonably restrict the flow of §uch program-

ming to other video distributors;

188 47 CFR 73.8566.
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(C) take particular account of the market structure, owner-
ship patterns, and other relationships of the cable industry, in-
cluding the nature and market power of the local franchise,
the joint ownership of cable systems and video programmers,
and the various types of non-equity controlling interests;

(D) take account of any efficiencies and other benefits gained
through integration;

(E) ensure that its rules reflect the dynamic nature of the
communications marketplace;

(F) not impose barriers to service in rural areas that do not
now have service; and

(G) not impose limitations which would impair the develop-
ment of diverse and high quality video programming.

SECTION 9—CROSS-OWNERSHIP

This section amends section 613(a) of the 1934 Act by adding a
new aph (2) which prohibits a cable operator from owning an
or an SMATYV in the same areas in which it holds wfrgj.r-lnguse

for a cable system.

The Committee does not intend for this prohibition to ap ply to
common ownership of a SMATV sﬁstem that qualifies as a
gystem” under section 602(6) of 1934 Act and a stand—a.lone

MATYV system.
mm(A) of new paragraph (2) grandfathers all existing
and SMATYV systems owned by cable operators on the date
of enactment.

Subparagraph (B) of new paragraph (2) gives the FCC the author-
ity to grant waivers of the prohibition where necessary to ensure
that residents in the cable community receive the cable operator’s

programming.

This section also amends section 613(c) of the 1934 Act by adding
a new paragraph (2) which provides:

If 10 percent of the households in the United States with televi-
sion sets subscribe to multichannel programming services provided
via satellite (regardless of frequency band) direct to home satellite
antennae, the shall promulgate appropriate regulations (A)
limiting ownership of any distributor of such direct-to-home satel-
lite service by cable operators and other persons having media in-
terests, and (B) requiring access to such service by programmers
not owned or controlled by any distributor of such services.

SECTION 10—CUSTOMER SERVICE

This section amends section 632 of the 1934 Act as follows:

(a) It requires the FCC to adopt customer service standards, per-
mits franchising authorities to adopt laws or regulations that
exceed those adopted by the FCC, and grandfathers any standards
in existence on the date of enactment.

(b) It requires the FCC, within 180 days, to adopt customer serv-
ice standards, gives the franchising authorities the power to en-
force the FCC standards, and permits a cable operator to file a
complaint with the FCC if the operator believes that customer serv-
ice standards adopted by a franchising authority are not in the
public interest.
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In establishing customer service standards, the Committee ex-
pects the FCC to dprov1de standards addresemg the following: hours
of operatmn, customer service availability; installation, out-
ages, service calls and res mi:nse times; billing and collection prac-
tices; disclosure of all available service tiers, prices (for those tiers
and cha.nges in service), and customer rights; and complaint resolu-
tion procedures.

SECTION 11—FRANCHISE RENEWAL

This section amends section 626 of the 1934 Act to:
(a) clarify when a formal renewal proceeding actually com-
menoes,
1imwde that the formal renewal process can start on the
t the cable operator submits its renewal proposal;
(c) allow the franchising authority to consider in renewal
proceedings whether the cable operator has substantially com-
phed with the material terms of the existing franchise and
w1th applicable law throughout the franchise term;
ow the franchising authority to consider the level of
semce provided over the system throughout the franchise
term;

(e) permit a franchising authority to deny a renewal if the
cable operator has had notice and an op 1l_:_:munity to cure its
failure to substantially comply with the chise agreement,
unless the franchising authority has waived its right to object

(f) clanfy that franchising authorities only should be held re-
sponsible for non-compliance with the renewal provisions
where 3 failure to comply actually prejudiced the cable opera-
tor an

gml rovide that any lawful action to revoke a cable opera-
tor’s chise for cause shall not be negated by the initiation
of renewal proceedings by the cable operator.

SECTION 12—REQUIREMENT FOR CERTAIN EQUIPMENT ON TELEVISION
SETS

This section gives the FCC the authority to require that televi-
gion sets have electronic switches permitting users to change read-
ily among video distributors, prov1ded that the FCC determines
i;hz}g:gg installation of such switches is technically and economical-
y ible.

SECTION 13—LIMITATION OF FRANCHISING AUTHORITY LIABILITY

This section amends III of title VI of the 1934 Act to include
a new section 628 which exempts local fra.nchmmg authorities from
liability for damages (except for attorneys’ fees and legal costs) in
cases where the franchising authorities are charged with violating
a cable operator’s First Amendment rights arising from actions au-
thorized or required by title VI of the 1934 Act. This provision does
not apply to cases where a franchising authority has n found by
a ﬁna.lp order of a court of binding jurisdiction to have violated a
cable operators’ First Amendment rights and repeats or continues
the violation.
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SECTION 14—MINIMUM TECHNICAL STANDARDS

This section amends section 624(e) of the 1934 Act to:

(1) require that, within one year after the date of enactment,
the FCC shall establish minimum technical standards to
ensure adequate si quality;

)] pefraitt)lthe to egt?bh'sh sm?hdardsdfor technical o g—
ation o e systems and for any o er video signals, includ-
ing high definition television (HD'FV);

m%3) give the FCC authority to require compliance with and to
enforce the technical standards;

(4) require the FCC to establish procedures for complaints as-
serting violations of the technical standards against cable oper-
ators, except that amended section 624(e) does not preclude
other remedies permitted under the franchise agreement or
Federal or State law; and

(5) preempt the establishment of any technical standards
other than those adopted by the FCC.

SECTION 15—RETRANSMISSION CONSENT

This section amends section 325 of the 1934 Act by adding a new
subsection (b), with the following provisions:

(1) One year after the date of enactment, cable systems and other
multichannel video programming distributors will be subject to the
requirement of obtaining the consent of a broadcaster for the use of
its signal, unless carriage of that signal is mandated under new
sections 614 or 615 of the 1934 Act. A cable operator is not required
to carry in its entirety programming for which it has not received
gcéns?g)nt to carry such programming as required by this new section

(2) Cable systems or other multichannel video progr ing dis-
tributors will not have to obtain retransmission consent until De-
cember 31, 1994, from any station whose signal is transmitted by
common carrier or satellite carrier on May 1, 1991.

(3XA) The FCC is required to conduct a rulemaking proceeding to
establish rules concerning the exercise of stations’ rights to grant
retransmission authority under this new section 325(b) and their
rights of mandatory carriage under new sections 614 and 615. This
rulemaking proceedinf is to commence within 45 days after enact-
ment and to be completed within six months. In this rulemaking,
the Committee expects the FCC to take into consideration the
impact of retransmission rights on rates for basic cable service.

(B) In such rules, the shall require each television station to
elect, within one year after enactment, whether to exercise the au-
thority to grant retransmission consent under this new section
325(b) or the rights of si carriage guaranteed by new sections
614 and 615 of the 1934 Act. In situations where there are compet-
ing cable systems serving one geographic area, a broadcaster must
make the same election with respect to all such competing cable

tems.
By?4) This new section 325(b) makes clear that stations which elect
to require retransmission consent from a cable g m will not
have signal carriage rights under section 614 or 615 on that cable
system for the duration of the stations’ election.
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(5) By the same token, the election of certain stations to negoti-
ate with cable systems for retransmission consent will not have
any effect on the rights of other stations to signal carriage under
section 614 or 615. However, the Committee intends that stations
which exercise their retransmission rights and are carried by cable
systems will be counted toward the total number of stations re-
quired to be carried under sections 614 and 615.

SECTION 16—REQUIREMENT TO CARRY LOCAL BROADCAST SIGNALS

This section of the bill adds a new section 614 to the 1934 Act:

Subsection (a) of new section 614 requires each cable operator to
carry the signals of local commercial television stations in accord-
ance with the provisions of this section, except as section 325(b)
permits stations to elect to exercise their rights to carriage. While
requiring carriage of a complement of qualified local broadcast sig-
nals, this section also provides that local operators may, in their
discretion, carry any additional broadcast television stations.
Under this provision, neither the FCC nor any State or local gov-
ernment entity may require or prohibit the carriage of such addi-
tional broadcast television stations or limit the number of such sta-
tions that may be carried. Nothing in this provision, however, is in-
tended to affect Federal copyright law nor is this provision intend-
ed to affect the FCC’'s authority to restrict the retransmission by
cable operators of particular copyrighted broadcast programs on
distant broadcast stations where the local broadcast stations have
secured the exclusive local rights.

Subeection (bX1XA) of new section 614 requires a cable operator
with 12 or fewer usable activated channels to carry at least three
local commercial televisions signals, except that a system with 12
or fewer usable activated channels and 300 or fewer subscribers
shall not be subject to any carriage requirements under section 614
if that cable system does not delete from carriage the signal of any
broadcast station.

Subsection (bX1XB) requires that cable operators which have
more than 12 usable activated channels carry the signals of local
commercial televigsion stations up to one-third of the number of
usable activated channels on their systems.

Subsection (bX2) provides that, in situations where there are
more local commercial television signals than a cable operator is
required to carry, the cable operator will have the discretion to
choose which of the local commercial stations it will carry, except
as follows:

(A) a cable operator shall not carry the signal of a qualified
low power station instead of the signal of a local commercial
station which is entitled to carriage under this new section 614
or would be eligible for carriage had it not elected to exercise
its rights of retransmission consent under section 325(b) of the
1934 Act; and

(B) a cable operator which chooses to carry an affiliate of a
broadcast network (as defined by the FCC) must, if more than
one affiliate of a network qualifies for carriage, carry the affili-
ate of that network which is closest geographically to the cable
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system’s subscribers and therefore is most likely to be respon-
sive to their local needs and interests.

Subsection (bX3XA) requires that a cable system retransmit the
primary audio and video signal in its entirety of each local com-
mercial television station carried on the system, and in addition
that, if technically feasible, it also retransmit any program-related
material transmitted by the broadcaster on a subcarrier or in the
vertical blanking interval. The cable operator has discretion on
whether to retransmit other material which may be transmitted in
the vertical blanking interval or on subcarriers which are unrelat-
ed to the main program service. In addition, the cable operator is
given the option, if a broadcaster implements signal enhancement
technology (such as ghost-canceling) which uses information carried
in the vertical blanking interval, to install equipment to use that
information to process the signal at the cable headend and thus re-
transmit an enhanced signal to subscribers.

Subsection (bX3XB) requires that cable systems carry the entirety
of the program schedule of any television stations carried on the
cable system, except where PCg rules governing network nondupli-
cation, syndicated exclusivity, sports programming, or similar regu-
lations require the deletion of specific programs by a cable system
and permit the substitution therefor of other programs.

Subsection (bX4XA) provides that the signals carried under this
new section 614 shall be retransmitted by cable systems without
material degradation. The FCC is directed to adopt any carriage
standards which are needed to ensure that, so far as is technically
feasible, cable systems afford off-the-air broadcast signals the same
quality of signal processing and carriage that they employ for any
other type of programming carried on the cable system.

Subsection (bX4XB) provides that, when the FCC adopts new
standards for broadcast television signals, such as the authorization
of broadcast HDTV, it shall conduct a proceeding to make any
changes in the signal carriage requirements of cable systems
needed to ensure that cable systems will carry television signals
complying with such modified standards in accordance with the ob-
jectives of this new section 614.

Subsection (bX5) exempts cable systems from the obligation to

carry signals that substantially duplicate the signal of another
loca.l commercial television station or from having to carry the
signal of more than one station affiliated with a partlcular broad-
cast network, although the cable system has the discertion to carry
such signals if it chooses. This provision is intended to preserve the
cable operator’s discretion while ensuring assess by the public to
diverse local signals. If a cable system chooses to carry duphcatmg
signals of local commercial television stations, all such signals shall
be counted towards the cable system’s carriage obligations under
this section.

Subsection (bX6) governs the cable system channel position on
which signals carried pursuant to this section must be placed. Sig-
nals carried Pursuant to this section will be carried, at the choice
of the station’s licensee, on:

(1) the station’s on-air channel position; or
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(2) the channel on which the station was carried on the cable
‘B;Estem on July 19, 1985, except that another station will have

e choice of retajni.nﬁ that channel position; or

(3) another channel position mutually agreed upon by the
station and the cable operator.

July 19, 1985, is the date of the Court of Appeals’ decision in
Quincy which invalidated the FCC’s must-carry regulations. This
subsection permits stations whose channel positions have been
wrongly manipulated by cable systems in the absence of signal car-
riasge and channel poﬁﬁoningaregulations to redress those wrongs.

ubsection (bX7) dprovides that the signals carried under this sec-
tion shall be provided to every subscriber of a cable system, regard-
less of how the cable operator arranges its signal offerings into
tiers. The signals of all local commercial television stations carried
under this section shall be viewable by cable on each television re-
ceiver that the cable operator connects to the cable system or for
which it provides a connector. If the cable operator installs wires
for connection to a television set or provides materials to connect a
television set to the cable m, it must ensure that all must-
carry signals can be vie on that set. If, however, the cable
system authorizes subscribers to connect additional receivers, but
neither provides the connections nor the equipment or material
needed for such connections, its only obligation is to notify sub-
scribers of any broadcast stations carried on the cable system
which cannot be viewed via cable without a converter box, and to
offer to sell or lease such a converter at reasonable rates.

Under subsection (bX8), cable operators are required to id%ﬁfﬂ’
to any person making a uest, the signals they carry in
ment of their ob].igations under this new section 614.

Subsection (bX9) provides that cable operators must give written
notice to any 1 commercial television station carried on the
system at least 30 days before dropping that station from carriage
or repositioning it. A cable operator may not drop or reposition any
such station during a “sweeps”’ persod when ratings services meas-
ure local television audiences. The Committee does not intend cable
operators to use this subsection as authority for repeated deletion
and substitution of different local commercial television stations
where there are more such si than a particular cable system
would be required to ca.n(')y under this new section 614.

Under subsection (b)10), cable systems are barred from seeking
or accepting any consideration, monetary or otherwise, in exchange
for carriage in fulfillment of a cable system’s must-carry obliga-
tions or for carriage on any of the channel positions guaranteed to
stations under this new section 614. Three exceptions are provided:
(1) a television station may be required by the cable operator to pay
any costs necessary for the cable system to receive a good quality

i from the station; (2) a cable operator may accept payments
from a local commercial television station carried on the cable
tem which is a distant signal under section 111 of title 17, U.S.

e, in the amount of the incremental wﬁyright charges incurred

by the cable system from carriage of such a station; and (3) if a
cable operator and a local commercial television station entered
into an ment relating to carriage or channel positioning prior
to June 26, 1990, the cable operator may continue to accept any
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compensation specified in such agreement for the remaining life of
the agreement. In no event, however, shall such agreement or the
expiration of such agreement relieve a cable operator of any car-
riage or channel positioning obligations imposed under this new
section 614,

Subsection (c) provides that, if the number of local commercial
television stations carried on a cable system, either pursuant to the
obligations of this new section 614 or by agreement between the
cable operator and particular stations, is less than the number of
usable activated channels which may be used for local commercial
television station signals under this new section 614, the cable op-
erator shall carry any qualified low power stations up to the maxi-
mum number of signals which it may be required to carry under
this new section.

Subsection (dX1) sets forth the procedures to be followed when a
cable operator fails to meet the obligations imposed in this new sec-
tion and the remedies for such failure. If a local commercial televi-
sion station believes that a cable system is not in compliance with
the section either with respect to carriage or channel posgitioning, it
must so notify the cable operator in writing. Within 30 days of
being notified, the cable operator must either rectify the noncom-
pliance or explain in writing why it believes that it has complied
with the requirements imposed. A television station may seek
review of any such response by filing a complaint with the FCC.

Subsection (dX2) calls for the FCC to provide the cable operator
with an opportunity to res E::d to the complaint and to present
data and arguments that it met its obligations.

Subsection (dX3) requires the FCC to issue a decision on the com-
plaint within 120 days after it is filed. If the FCC determines that a
cable operator has not met its obligations with respect to carriage
or channel positioning of one or more local commercial television
signals, it shall either order repositioning of a station’s signal or
order the cable system to ea.r? a signal for at least one year. This
subsection is not intended eprive Federal or State enforcement
authorities, consumers, or other private ies of any rights or
remedies which they may have under Federal or State laws safe-
guarding competition or consumer interests, nor is it intended to
deprive parties of any contractual remedies they may have under
agreements between cable operators and stations.

Subsection (e) prohibits the imposition on cable operators of any

nslbﬂn:y either to provide subscribers with input selector—so-
called “A/B”’—switches or inform subscribers of them or other
similar devices. This is consistent with the evidence presented to
the Committee showing that such devices are often cumbersome
and ineffective, and create unnecessary burdens for consumers. Ac-
cordingly, reliance on such devices would not achieve the goals of
this section and would unnecessarily add to the cost of obtaining
television service.

Under subsection (f), the FCC is required to conduct a rulemak-
ing and issue regulations implementing the requirements imposed
by this new section 614 within 180 days after enactment.

This section of the bill also amends part II of title VI of the 1934
Act to add a new section 615.
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Subsection (a) of this new section requires cable operators to
carry local public broadcast stations.

Subsection (bX1) requires cable sfstems to carry all qualified
local noncommercial educational television stations that uest
carriage of a cable operator. Thus, it relieves cable operators of the
burden of canvassing the noncommercial stations in their commu-
nities to determine which ones are qualified for carriage under the
provisions of this new section.

Subsection (bX2XA) specifies that a cable system with 12 or fewer
usable activated channels is only required to the signals of
one qualified local noncommercial educational television station,
but such operators must comply with subsection (c) and may carry
other noncommercial television stations at their discretion.

Subsection (bX2XB) provides that, if there are no qualified local

ublic television stations available, and the operator has 12 or
ewer usable activated channels, such operator select a quali-
fied noncommercial television station to carry. Such operator shall
not be required to move any other p ing service carried as
of March 29, 1990, to meet the requirements of this section.

Under subsection (bX3XA), an operator with 13 to 36 usable acti-
vated channels must carry at least one qualified local noncommer-
cial educational television station, but is not required to
more than three such stations. This subsection does not dlmszK
gection 615’s general requirements of i for all qualified non-
commercial educational television stations. Rather, this subsection
acts as an affirmative requirement for carriage of up to three such
stations which request carriage on cable systems in this category.

Subsection (bX3XB) states that cable systems with 13 to 36 chan-
nels do have an obligation to carry at least one qualified noncom-
mzﬂrcwl;bl educational television stations if no such local station is
av e.

Subsection (bX8XC) provides that cable systems with 13 to 36
channels which carry the signal of a qualified noncommercial edu-
cational television stations affiliated with a State public television
network shall not have to carry the signal of additional qualified
noncommercial educational television stations affiliated with the
same network, if the programming of the additional station sub-
stantially duplicates that of the station receiving carriage.

Subsection (bX3XD) requires that cable operators which increase
the channel capacity of their systems to more than 36 channels
after March 29, 1990, shall carry the signal of each qualified local
noncommercial educational television station requesting carriage,
subject to subsection (e). :

Subsection (c) preserves existing carriage arrangements for quali-
fied local noncommerical educational television stations carried on
cable systems as of March 29, 1990. This requirement may be
waived if agreed to in writing by both the cable operator and the
station. The 1934 Act does not mandate carriage of distant public
television stations which may currently be imported by certain sys-

tems.

Subsection (d) provides that cable operators required to add
qualified local noncommerical educational television stations pur-
suant to this new section 615 may do soé)é placing them on unused
public, educational, or governmental (PEG) channels not in use for -
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their designated purpose. This provision is not intended to limit or
modfiy the power franchising authorities currently have under sec-
tion 611 of the 1934 Act to establish for the designation or use of
channel capacity for PEG, or to establish rules and procedures for
such use. chising authorities, therefore, have the right to ap-
prove the use of an unused PEG channel to carry a qualified non-
commercial educational television station.

Subsection (e) provides that cable systems with more than 36
usable activated channels which are required to carry three quali-
fied local noncommercial educational television stations s not
be required to carry the signals of additional such stations whose
gg'rammmg substantially duplicates the programming of a quali-

ocal noncommercial educational television station requesting
carriage. The FCC shall develop duplication criteria that promote
access to distinctive programming. The FCC should adopt objective
criteria that avoids subjective judgments.

Subsection (f) provides that a qualified local noncommercial edu-
cational television station whose signal is carried on a cable system
shall not assert its network nonduplication rights provided in 47
C.F.R. 76.92. Nonduplication rights against stations that are not
local are preserved.

Subsection (gX1) requires that a cable system retransmit the pri-
mary audio and video signal in its entirety of each local noncom-
mercial educational television station carried on the system. In ad-
dition this subsection requires that, if technically feasible, a cable
gsystem also retransmit any program-related material transmitted
by the broadcaster on a subcarrier or in the vertical blanking inter-
val necessary for the receipt of programming by handicapped per-
sons or for educational or e purposes. Public television sta-
tions have pioneered the use of broadcast spectrum to deliver
closed-captioning, descriptive services, language services, and other
important program-related services that have served the needs of
the visually and hearing impaired. Persons of whom lish is a
second language and physicially challenged viewers should not lose
the valuable services simply use they they rely on cable to
gain access to public television programming.

The cable operator has discretion whether to retransmit other
material which may be transmitted in the vertical blanking inter-
val or on subcarriers which are unrelated to the main program
service. In addition, the cable operator is given the option, if a
broadcaster implements signal enhancement technology (such as

host-canceling) which uses information carried in the vertical

Ela.nkj.ng interval, to install equipment to use that information to

rocess the signal at the cable headend and thus retransmit an en-
ced signal to subscribers.

Subsection (gX2) requires cable operators to provide each quali-
fied local public television station with bandwidth and technical ca-
pacity equivalent to that provided the commercial television broad-
cast stations carried on the their systems. The signals carried
under this new section 615 shall be retransmitted by cable systems
without material degradation. The FCC is directed to adopt any
carriage standards which are needed to ensure that, so far as is
technically feasible, cable operators afford off-the-air broadcast sig-

nals the same quality of signal processing and carriage as they
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employ for any other type of programming carried on their cable

ms.

Subsection (gX3) requires cable operators to give written notice to
any local noncommercial educational television station carried on
their systems, at least 30 days before dropping that station from
carriage or repositioning it. The Committee does not intend cable
operators to use this subsection as authority for repeated deletion
and substitution of different local noncommercial educational tele-
vision stations where there are more such signals than a particular
cable system would be required to carry under section 615.

Subsection (gX4) provides that a cable operator is not required to
carry the signal of a station that does not deliver to the cable sys-
tem’s headend a signal of good quality for purposes of retransmis-
sion.

Subsection (h) requires cable operators that ensure signals car-
ried pursuant to section 615 are available to every subscriber on
;155 system’s lowest priced tier that contains local broadcast sig-

Subsection (iX1) bars cable operators from seeking or accepting
any consideration, monetary or otherwise, in exchange for carriage
in fulfillment of their must-carry obligations or for carriage on any
of the channel positions guaranteed to stations under this new sec-
tion. However, qualified local noncommercial educational television
stations may be required by the cable operator to pay any costs
necessary for its cable system to receive a good quality signal from
the station.

Subsection (iX2) permits a cable operator to accept payments
from a local noncommercial educational television station carried
on its cable system where that station is a distant signal under sec-
tion 111 of title 17, U.S. Code, in the amount of the incremental
copyright charges incurred by the cable system from carriage of
such a station;

Subsection (jX1) provides that a qualified local noncommercial
television station may file a complaint with the FCC if the station
believes that a cable operator is not complying with the provisions
of section 615.

Subsection (jX2) requires the FCC to give cable operators an op-
portunity to respond and present data, views, and arguments to
refute any allegations contained in such complaints.

Subsection (X8) provides that the FCC shall resolve any com-
plaints pursuant to section 615 within 120 days.

Subsection (k) requires cable operators to identify, to any person
making a request, the signals they carry in fulfillment of their obli-
gations under section 615.

Subsection (1) defines “qualified local noncommercial television
station” as a qualified noncommercial educational television sta-
tion (A) that is licensed to a community whose reference point, as
set forth in 47 C.F.R. 76.53 is within 50 miles of the principal hea-
dend of the cable system or (B) whose grade B contour, as defined
in 47 C.F.R. 73.683(a), encompasses the principal headend of the
cable system.
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S8ECTION 17—JUDICIAL REVIEW

This section of the bill amends section 635 of the 1934 Act by
adding at the end a new subsection:

New subsection (cX1) provides that any civil action challenging
the constitutionality of section 614 (Carriage of Local Broadcast
Signals) shall be heard by a district court of three ju convened

ursuant to the provisions of section 2284 of title 28, U.S. Code.

ew subsection (c§(2) states that an interlocutory or final judgment,
decree, or order of the court of three judges under paragraph (1)
holding section 614 unconstitutional shall be reviewable as a
matter of right lgl direct appeal to the Supreme Court. Any such
appeal shall be filed not more than 20 days after entry of such
judgment, decree, or order.

SECTION 18—HOME WIRING

This provision adds a new subsection at the end of section 624 of
the 1934 Act, which requires that, within 120 days after the date of
enactment, the FCC shall prescribe rules concerning the disposition
of cable-installed wires within the home when the subscriber termi-
nates service.

SECTION 18—AWARD OF FRANCHISES

This section amends section 621(aX1) of the 1934 Act to add a
new provision prohibiting franchising authorities from unreason-
ably refusing to award additional franchises. It shall not be consid-
ered unreasonable for purposes of this provision for local franchis-
ing authorities to deny the application of a potential competitor if
it is technically infeasible. However, the Committee does not intend -
technical infeasibility to be the only justification for denying an ad-
ditional franchise.

SECTION 20—FRANCHISE REQUIREMENTS

This provision amends section 621(a) of the 1934 Act to add a
new provision which requires franchising authorities to give a com-
peting cable operator reasonable time to build its system and pro-
vide service to the entire geographic area. This provision is intend-
ed to ensure that the purpose of section 19 is not thwarted. The
provision uires local franchising authorities to grant the second
or third car%(}e system in a community sufficient time actually to
construct its system and provide service. For purposes of this sec-
tion, a reasonable period of time would include a period of time
comparable to that taken for the incumbent cable operator to con-
struct its cable system for a comparably sized franchise area.

SECTION 21—DIRECT BROADCAST SATELLITE SYSTEMS

Subsection (a) reqmrea the FCC, within 180 days after the date of
enactment of this legislation, to initiate a rulemaking proceeding
to impose, with respect to any DBS system that is not regulated as
a common carrier under the 1934 Act, public interest or other re-
quirements on such systems providing video program.tgf. Any
regulations prescribed pursuant to such rulemaking shall, at a
minimum, apply the access to broadcast time requirement of sec-
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tion 312 of the 1934 Act and the use of facilities requirements of
section 315 of the 1934 Act to DBS systems provi video pro-

. The Committee does not intend for the , in formu-
lating any additional public interest obligations, to 1mpose retroac-
tively common carrier status on any DBS system not regulated as a
common carrier at the time such regulations are enacted. The FCC
also is directed to examine the implications of the establishment of
DBS systems for the principle of localism under the 1934 Act and
the methods by which such principle may be served through tech-
nological and other developments in, or regulation of, such sys-
tems.

Subsection (bX1) mandates that the FCC require, as a condition
of any initial authorization, or renewal therefor, for a DBS service
providing video programming, that the provider of such service re-
serve not less than 4 percent or more than 7 percent of the channel
capacity of such service exclusively for noncommercial public serv-
ice uses. The Committee intends that the FCC consider the total
channel capacity of DBS system operators in establishing reserva-
tion requirements. Accordingly, the FCC may determine to subject
DBS systems with relatively total channel capacity to a
greater reservation requirement systems with relatively less
total capacity. In determining a DBS system’s channel capacity,
the FCC may consider the availability of or the use by a DBS oper-
-ator of compression technologies. This subsection permits a provid-
er of such service to use any unused channel capacity designed pur-
suant to this subsection until the use of such channel capacity is
obtained, pursuant to a written agreement, for public service use.
This subsection defines “public service uses” to include program-
ming produced by (1) public telecommunications entities, including
programming furnished to such entities by independent production
services; (2) public or private educational institutions, or entities
for educational, instructional, or cultural purpsoes; and (3) any
entity to serve the disparate needs of specific communities of inter-
est, including “linguistically distinct” groups, minority and ethnic
groups, and other groups.

Subsection (bX2) also establishes a stud}&%anel comprised of a
representative of the CPB, NTIA, and the of Technology As-
sessment selected by the head of each such entity. This subsection
requires such study panel, within two years after the date of enact-
ment of this legislation, to submit a report to Congress containing
recommendations on (1) methods and strategies for promoting the
development of programming for transmission over the public use
channels reserved pursuant to this subsection; (2) methods and cri-
teria for selecting programming for such channels that avoids con-
flicts of interest and the exercise of editorial control by the DBS
service provider; and (3) identifying existing and potential sources
of funding for administrative and production costs for such public
use programming.

Subsection (c) defines the term “direct broadcast satellite

m’’ to include satellite ms licensed under part 100 of the

s rules and high power Ku-band fixed service satellite systems
providing video service directly to the home and licensed under
part 25 of the FCC’s rules.
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SECTION 22—SEPARABILITY

This section states that if any provision of this legislation or ap-
plication of such provision to any person or circumstances, shall be
held invalid, the remainder of this legislation, or the application as
to which it is held invalid, shall not be affected thereby.

SECTION 23— EFFECTIVE DATE

This section provides that except as otherwise specified in this
legislation the requirements of this legislation shall be effective 60
days after the date of enactment. The FCC may promulgate such
regulations as it determines necessary to interrept such require-
ments that are not inconsistent herewith.

RorLLcaLL Vores IN COMMITTEE

In accordance with paragraph 7(c) of rule XXVI of the Standing
Rules of the Senate, the Committee provides the following descrip-
tion of the record votes during its consideration of S. 12:

Senator Inouye, as Communications Subcommittee chairman, of-
fered an amendment in the nature of a substitute to S. 12. Senator
Ford offered an amendment to the substitute concerning must-
carry rights for low power television stations. The Ford amend-
ment was agreed to by voice vote. At the close of debate on S. 12,
the Chairman announced a rollcall vote on the bill as amended by
the amended substitute. On a rollcall vote of 16 yeas and 3 nays as
follows, the bill as amended was ordered reporteti

YEAS—16 NAYS—3
Hollings Mr. Packwood
Inouye Mr. Stevens
Ford Mr. Burns
Exon

Gore

Rockefeller

Bentsen

Kerry!

Breaux

Bryan

Danforth !

Pressler

Kasten !

McCain

Gorton

Lott

FERRRERERRRREEER

§



MINORITY VIEWS OF MIBSRS PéACKWOOD, STEVENS, AND

We cannot support S. 12 as reported or the heavy measure of re-
regulation that it proposes for our Nation’s cable industry. Cable
operators and programmers are preparing for the 21st century b
continuing to expand viewer choices and to develop new technol-
ogies. In its current form, S. 12 would not further these efforts.

While problems in the cable industry exist, S. 12 goes well
beyond what is needed to adequately address these problems. We
wiil work with the leadership of the Committee and our other col-
leagues in the Senate to ensure that if legislation must move for-
ward, it is narrowly crafted to address genuine problems through
competitive, market-oriented means and without creating intrusive
and unnecessary government regulation.

PURPOSES OF THE CABLE ACT

Eight years ago, this Committee recommended to the Senate that
Congress establish a national tpo].lcy for the cable industry. The
Congress did so w1th of the Cable Communications Policy
Act of 1984 (S. 66 Senate Report 98-67), which had as its stated
purposes the fo].lowmg~

1. to establish a national policy concerning cable communica-
tions;

2. to establish franchise procedures and standards which en-
courage the growth and development of cable systems and
which assure that cable systems are responsive to the needs
and interests of local communities;

3. to establish guidelines for the exercise of Federal, State,
and local authority with respect to the regulation of cable sys-
tems;

4. to assure that cable communications provide and are en-
couraged to provide the widest ible diversity of information
sources and services to the pubﬁc,

5. to establish an orderly process for franchise renewal
which protects cable operators against unfair denials of renew-
al where the operator’s past performance and e({)osa.l for
future %erformances meet the standards estabhs}l)l
title; an

6. to promote competition in cable communications and mini-
mize unnecessary regulation that would impose an undue eco-
nomic burden on cable systems (PL 98-549, section 601).

THE FCC'S 1990 REPORT TO CONGRESS ON THE EFFECT OF THE CABLE
ACT

The Cable Act of 1984 required the FCC to report within five
years on the success of deregulation and the status of competition

(94)
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in the cable industry. In July 1990, the Commission voted unani-
mously to submit a report to Congress which concluded as follows:

In compiling and analyzing the record leading to this
Report, we have found t gince the Cable Act of 1984,
the cable television industry and cable television subscrib-
ers have benefited significantly from the regulatory cer-
tainty and economic oms contained in the Act. Cable
operators have e ded their systems—both in terms of
servicg area and ¢ el capacity—deployed gew technolo-

and invested in new ing, thereby increasing
choices for consumers, Tﬁe ﬁle Act was intended to es-
tablish a national policy concerning cable communications
that would promote competition, minimize unnecessary
regulations imposing undue economic burdens on cable
systems, and encourage the provision of the widest possible
diversity of information sources and services to the public.
In many respects these fundamental purposes of the Cable
Act are being accomplished. (FCC Report 90-276, p. 99)

In its discussion of the Cable Act’s goals and accomplishments, the
FCC observed the following:

The Cable Act sought industry growth, and the number
of communities and homes served by cable has increased
significantly. The Cable Act sought cable indust‘ii/ develop-
ment, and cable has further developed its multichannel
services beyond retransmission, changing the expectations
of most Americans about television viewing options. The
Cable Act also sought competition to cable operators, how-
ever, and the competition within the video industry is just
beginning to expand and include alternative multichannel
providers. Thus, the cable industry, and the newer alterna-
tive multichannel video providers beginning to compete
with cable, are still evolving.

* * *The growth and develogglfnt that the cable indus-
try has experienced since the le Act are readily meas-
urable. First, the cable industry has invested in expandi
its plant to the point where it now offers multichanne
video service to ut 90 percent of Americans; before the
Cable Act, cable was available to about 70 percent of
American households. Second, the cable industry has sig-
nificantly expanded its channel capacity—now offering
substantially greater viewing choices to the American
public. While almost 60 percent of all cable subscribers
were served by cable systems with at least 30 channels
before the Cable Act, that number has grown to about 90
percent of cable subscribers today. The cable industry has
significantly increased its annual investment in new and
expanded capacity by 55 percent, from $1.1 billion in 1984
to $1.7 billion in 1983. Third, the cable industry has tripled
annual spending on programming from $302 million to
$965 million during this same period.

* * * The American public has clearly welcomed the
wider viewing options that the cable industry has provid-

S. Rept. 102-92 0 - 91 - 4
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ed. The number of cable subscribers has grown from 37
million in 1984 to 53 million in 1989 * * *
* * * Congress intended to free cable operators from the
constraints of unnecessary local rate regulation, subject to
an appropriate definition of “effective competition’”” to be
adopted by the Commission. The Cable Act was designed,
}nter a.lia,d 3 allow the substantflal investments necessarg
or e system capacity and new p ing—an
these have occurred. (ibid., pp. 5-6; footnotes omigﬁg
As with the Commission, we favor the development of competition
over regulation. But with regard to reregulation, the FCC report
was quite clear:

* * * In light of the developing field of existing and po-
tential multichannel competitors to cable, and evidence
that even direct competition between cable operators may
increasingly occur, we do not recommend any drastic or
long-term regulation of cable rates and services * * *
(ibid., p. 100)

We believe S. 12 is contrary to this recommendation by the FCC.
The need for rate reregulation is even more doubtful in ﬁght of the
FCC’s current proceeding to redefine effective competition.

THE FCC'8 EFFECTIVE COMPETITION RULEMAKING

_ Under the Cable Act, the FCC is nsible for determining the
extent of local rate regulation through its definition of “effective
competition.” Where cable systems are subject to “effective compe-
tition,” their rates are not subject to regulation by franchising au-
thorities. The FCC has announced its intention to issue a new defi-
nition of effective competition on June 18, 1991. It is expected that
this new definition (probably based on a 6 broadcast signal stand-
ard) would subject more than half of the cable systems in America
to reregulation.

It is still unclear why this Committee took up cable legislation
before the impact of the FCC’s decision could be evaluated. That
concern notwithstanding, a majority of cable systems are about to
?e xée ¢ ted, substantially eroding one of the central rationales
or S. 12.

CABLE RATES: THE HISTORICAL CONTEXT

When looking at proposals to reregulate rates, we need to consid-
er two questions: what are consumers payi or cable service, and
what are they getting for their money? both instances, the
record before this Committee demonstrates that cable is a good
value and that consumers have benefited considerably from deregu-
lation.

A great deal has been made by some witnesses before this Com-
mittee about “excessive’ double-digit increases in cable rates that
occurred after deregulation. The fact that cable rates have exceed-
ed the Consumer Price Index (CPI) since 1987 largely reflects the
fact that rates were kept artaﬁcmll{ low prior to deregulation.

Using 1972 as a benchmark, cable rates today are still less than
they would have been had they simply matched inflation. In 1972,
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when the FCC first affirmed local rate regulation, the average

rice of basic cable service was $5.85. In December 1989, it was
216 33—6 percent less than the $17.33 consumers would have paid
if cable rates had simply kept up with the CPL.

In addition, basic service has expanded over the past 17 years.
Purchasers of basic cable service are not receiving the same five or
six channels they received in 1972; rather, they now receive an av-
erage of 34 channels. As such, the cost per channel has dropped
from about $1 in 1972 to 49 cents in 1989.

CONCLUSION

Spurred by the Cable Act, the cable industry has increased chan-
nel capacity and developed a host of unique services not previously
available. When one looks beyond percentage rate increases to con-
sider the cost of cable service, cable is a good consumer value.

We are deeply concerned that the net, albeit unintended, effect
of many of S. 12’s provisions—including rate reregulation and pro-
gram access—would be to curtail greater investment in increased
channel capacity, new technologies, and programming. In the end,
consumer choice could be drastically reduced. This should not be
the goal of this Committee.

We hope that if cable legislation is ultimately enacted, it will
strive to build on the Cable Act by enhancing competition and
avoiding unnecessary regulation. We should not hamstring an in-
dustry that ha.s contributed so much to our entry into the informa-
tion age.

BoB PACKWOOD.
TED STEVENS.
CoNRAD Burns.



CHANGES IN ExisTING LAW

In compliance with ph 12 of rule XXVI of the Standing
Rules of the Senate, ¢ es 1n existing law made by the bill, as
reported, are shown as follows (existing-law proposed to be omitted
is enclosed in black brackets, new material is printed in italic, ex-
isting law in which no change is proposed is shown in roman):

CoMMUNICATIONS AcT oF 1934

Section 303 of that Act
GENERAL POWERS OF COMMISSION

Sec. 303. Except as otherwise provided in this Act, the Commis-

sion from time to time, as public convenience, interest, or necessity
uires shall—
l.e?a) through (r) * * *

(8) Have authority to require that apparatus designed to receive
television pictures broadcast simultaneously with sound be capable
of adequately receiving all frequencies allocated by the Commission
to television broad i and be equipped with an electronic
switch permitting users of the agparatus to change readily among
all video distribution media, when such apparatus is shipped in
interstate commerce, or is imported from any foreign country into
the United States, for sale or resale to the public, except that such
electronic switch shall be required only if the Commission deter-
mines that the installation of the switch is technically and economi-
oafl fet.zsibla

t L

Section 325 of that Act

FALSE DISTRESS SIGNALS; REBROADCASTING,; STUDIOS OF FOREIGN
STATIONS

Sec. 325. (@) * * *

(bX1) Following the date that is one year after the date of enact-
ment of this section, no cable system or other multichannel video
programming distributor shall retransmit the signal of a broadcast-
ing station, or any part thereof, without the express authority of the
ori, 'natin,% station, except as fermitted by sections 614 and 615.

’%} Until December 81, 1994, the provisions of this section shall
not apply to retransmission of a signal of a broadcasting station
transmitted by a satellite carrier or common carrier which carried
that signal on May 1, 1991. For the purposes of this subsection, the
term “satellite carrier” means an entity that uses the facilities of a
satellite or satellite service licensed by the Commission to establish
and operate a channel of communications for point-to-multipoint
distribution of television signals.

(98)
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(SXA) Within 45 days after the date of enactment of this subsec-
tion, the Commission shall commence a rulemaking proceeding to
establish regulations to govern the exercise by television stations of
the rights to grant retransmission authority under this subsection
andr:ie right rwml carriage under sections 614 and 615. Such
rulemaking p ing shall be completed within six months after
its commencement.

(B) The regulations required by subparagraph (A) shall require
that television stations, within one year after the date of enactment
of this subsection and every three years thereafter, make an election
between the right to grant retransmission authority under this sub-
section and the ri,?ht to signal carriaﬁe under sections 614 and 615.
Such election shall apply to all cable systems within the jurisdic-
tion of any franchising authority.

(4) If an originating television station elects under paragraph
(SXB) to exercise its right to grant retransmission authority under
this subsection, the provisions of sections 614 and 615 shall not
apply to the carriage of the signal of such station by such cable

te

8ystem.

(5) The election by a local commercial television station to exercise
its right to grant retransmission authority under this subsection
shall not interfere with or supersede the rights under sections 614
and 615 of any station electing to assert the right to signal carriage
under that section.

[®)] (c) No person shall be permitted to locate, use, or maintain
a radio broadcast studio or other place or apparatus from which or
whereby sound waves are converted into electrical energy, or me-
chanical or physical reproduction of sound waves produced, and
caused to be transmi or delivered to a radio station in a foreign
country for the purpose of being broadcast from any radio station
there having a power output of sufficient intensity and/or being so
located geogr%p ically that its emissions may be received consist-
ently in the United States, without first obtaining a permit from
the Commission upon proper application therefor.

L[(©] (@ Such application contain such information as the
Commission may by regulation prescribe, and the granting or re-
fusal thereof shall be subject to the requirements of section 309
hereof with respect to applications for station licenses or renewal
or modification thereof, and the license or permission so granted
shall be revocable for false statements in the aggnlication 80 re-
qujred or when the Commission, after hearings, s find its con-
tinuation no longer in the public interest.

Title VI of that Act
TITLE VI—CABLE COMMUNICATIONS
ParT I—GENERAL PROVISIONS
PURPOSES
Skc. 601. * * *
DEFINITIONS
Sec. 602. For purposes of this title—
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(1) the term ‘“activated channels” means those channels engi-
neered at the headend of a cable system for the provision of services
generally available to residential subscribers of the cable system, re-
gardless of whether such services actually are provided, inclvdi
any channel designated for public, educational, or governmenta

use;

L[] (@) the term ‘“affiliate”, when used in relation to any
person, means another person who owns or controls, is owned or
controlled by, or is under common ownership or control with, such

person,;

(8) the term “available to a household” or “available to a home”
when used in reference to a multichannel video p mming dis-
tributor means a particular household which is a subscriber or cus-
tomer of the distributor or a articular household which is actively
and currently sought as a subscriber or customer by a multichannel
video mming distributor;

L@ ?4) the term ‘“basic cable service” means any service tier
which 1ncludes the retransmission of local television broadcast sig-

nals;

[(3)] (5) the terms ‘“cable channel” or “channel” means a por-
tion of the electromagnetic frequency Spectrum which is used 1n a
cable system and which is capable of delivering a television chan-
nel gas television channel is defined by the Commission by regula-
tion);

(6) the term ‘‘cable community” means the households in the geo-
graphic area in which a cable system {vaides cable service;

|§4)] (7) the term “cable operator” means any person or group
of persons (A) who provides cable service over a cable system and
directly or through one or more affiliates owns a significant inter-
est in such cable system, or (B) who otherwise controls or is respon-
gible for, through any arrangement, the management and oper-
ation of such a cable system;

L[(5)] (8 the term ‘“‘cabie service”’ means—

A) the one-way transmission to subscribers of (i) video pro-
gramming, or (ii) other programming service, and

(B) subscriber interaction, if any, which is required for the
selection of such video programming or other programming
service;

L[©6)] (9 the term “cable system” means a facility, consisting of
a set of closed transmission paths and associated signal generation,
reception, and control equipment that is designed to provide cable
service which includes video programming and which is provided to
multiple subscribers within a community, but such term does not
include (A) a facility that serves only to retransmit the televigion
signals of 1 or more television broadcast stations; (B) a facility that
serves only subscribers in 1 or more multiple unit dwellings under
common ownership, control, or management, unless such facility or
facilities uses any public right-of-way; (C) a facility of a common
carrier which is subject, in whole or in part to the provisions of
title II of this Act, except that such facility shall be considered a
cable system (other than for purposes of section 621(c)) to the
extent such facility is used in the transmission of video program-
ming directly to subsecribers; or (D) any facilities of any electric
utility used solely for operating its electric utility systems;
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[(7 (10) the term “Federal agency”’ means any agency of the
States, including the Commmsmn

[(8)] 1) the term “franchise” means an initial authorization or
renewal thereof (including a renewal of an authorization which has
been granted subject to section 626), issued by a franchm%uthor-
ity, whether such authorization is designated
permit, license, resolution, contract, certificate, agreement, or oth-
erwise, which authorizes the construction or operation of a cable

system;

L[®3 (12 the term “franchising authority’” means any govern-
mental entity empowered by Federal, State, or local law to grant a
franchise;

[0} (13) the term “grade B contour” means the field strength
of a television broadcast station computed in accordance with regu-
lations }:e mu.lgated by the Commission;

(14) the term “headend’ means the location of any equipment of a
cable system used to process the signals of television broadcast sta-
tions for redistribution to subscribers;

(15) the term ‘“‘multichannel video programming distributor”
means aferson such as, but not limited to, a cable operator, a mul-
tichannel multipoint distribution service, a direct broadcast satellite
service, or a television receive-only satellite program distributor, who
make available for purchase, by subscribers or customers, multiple
channels o, / rogrammmg;

[(11)] (16) the term “other progr ing service” means infor-
matlon that a cable operator makes available to all subscribes gen-

[({2) (17) the term ‘“‘person” means an individual, partnership,
assoc1at1on, joint stock company, trust, corporation, or governmen-
tal entity;

(18) the term “principal headend’ means—

(A) the headend, in the case of a cable system with a single
headend, or
(B) in the case of a cable szztem with more than one headend,
the headen.d designated by the cable operator to the Commission
rincipal headend, except that such designation shall
not un£miw or evade the requirements of section 614;

[(13)] (19) the term ‘“‘public, educational, or governmental access

ilities” means—

(A) channel capacity designated for public, educational, or
governmental use; an
(B) facilities and equipment for the use of such channel ca-

(25)2‘:4) the term “local commercial television station” means any
television broadcast station, determined by the Commission to be a
commercial station, licensed and operating on a channel regularly
assigned to its community by the Commission that, with respect to a
particular cable system—

(i) is licensed to a community whose reference point, as de-
fined in section 76.58 of title 47, Code of Federal lations,
or any successsor regulations thereto, is within 50 m of the
principal headend of the cable slystem, and

@ii) delivers to t pnnc the cable tem
either a signal level of —4 dBm for signals and —49
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dBm for VHF signals at the input terminals of the signal proc-

essing equipment, or a baseband video signal;
where such a televigion broadcast station would be considered a dis-
tant signal under section 111 of title 17, United States Code, it shall
be deemed to be a local commercial television station upon agree-
ment to reimburse the cable operator for the incremental copyright
costs assessed against such operator as a result of being carried on
the cable system,

(B) the term “local commercial television station’ shall not in-
clude television translator stations and other passive repeaters
which operate pursuant to part 74 of title 47, Code of Federal Regu-
lations, or any successor regulations thereto;

(21) the term “qualified noncommercial educational television sta-
tion” means any television broadcast station which—

(AXi) under the rules and regulations of the Commission in
effect on March 29, 1990, is licensed by the Commission as a
noncommercial educational television broadcast station and
which 18 owned and operated by a public agency, nonprofit
foundation, corporation, or association; or

(ii) is owned or operated by a municipality and transmits only
noncommercial programs for educational purposes; and

(B) has as its licensee an entity which is eligible to recieve a
community service grant, or any successor grant thereto, from
the Corporation for Public Broadcasting, or any successor orga-
nization thereto, on the basis of a formula set forth in section
S96(kX6XB) (47 U.S.C. 896(RX6XB));

such term includes (I) the translator of any noncommercial educa-
tional television station with five watts or higher power serving the
cable community, (ID) a full service station or translator if such sta-
tion ot translator is licensed to a channel reserved for noncommer-
cial educational use pursuant to section 78.606 of title 47, Code of
Federal Regulations, or any successor regulations thereto, and (III)
such stations and translators operating on channels not so reserved
as the Commission determines are qualified as noncommercial edu-
cational stations;

(22) the term ‘“qualified low power station”’ means any television
broadcast station conforming to the rules established for Low Power
Television Stations contained in part 74 of title 47, Code of Federal
Regulations, only if—

(A) such station broadcasts during at least the minimum
number of hours of operating required by the Commission for
televigion broadcast stations under part 78 of title 47, Code of
Federal Regulations, and a significant part of their program-
ming, in an amount to be determined by the Commission, is lo-
cally originated and produced;

(B) such station meets all obligations and requirements appli-
cable to television broadcasting stations under part 78 of title
47, Code of Federal Regulations, with respect to the broadcast
of nonentertainment programming; programming and rates in-
volving political canfidates, election isgsues, controversial issues
of public importance, editorials, and personal attacks; program-
ming for children; and equal employment opportunity;
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(C) such station complies with interference regulations con-
sistent with their secondary status mfursuant to part 74 of title

47, Code %‘Federal Reiz;l:twns, a
(D) such station is ted no more than 85 miles from the
cable system’s headend, or no more than 20 miles if the low
power station is located within one of the 50 largest Standard
Metropolitan Statistical Areas, and delivers to the input termi-
nals of the signal processing equipment at the cable system hea-
dend a s;’;lnﬁ‘l level of —45 dBm for UHF stations and —49
dBm for stations;
nothing in this paragraph shall be construed to grant any low
power station primary status for spectrum occupancy;

[14)] (23 the term “service tier” means a category of cable
service or other services provided by a cable operator and for which
a separate rate is charged by the cable operator;

[(15)] (24) the term “State” means any State, or political subdi-
vision, or agency thereof; [and]

(25) the term ‘“usable activated channels”’ means activated chan-
nels of a cable system, except those channels whose use for the dis-
tribution of broadcast signals would conflict with technical and
safety regulations as determined by the Commission;

(26) the ‘video programmer’ means a person engaged in the pro-
duction, creation, or wholesale distribution of a video programming
service for sale; and

[(16)] (27) the term ‘“video programming”’ means programming
provided by, or generallg considered comparable to programming

provided by, a television broadcast station.
PART II—USE oF CABLE CHANNELS AND CABLE OWNERSHIP
RESTRICTIONS

CABLE CHANNELS FOR PUBLIC, EDUCATIONAL, OR GOVERNMENTAL USE
SEc. 611.* * *
CABLE CHANNELS FOR COMMERCIAL USE

Skc. 612. (a) The purpose of this section is to promote competition
in the delivery of diverse sources of video programming and to
assure that the widest possible diversity of information sources are
made available to the public from cable ms in a manner con-
sistent with growth and development of cable systems.

(bX1) through (4) * * *

[(6) For the purposes of this section—

[(A) the term ‘“activated channels” means those channels
engineered at the headend of the cable m for the provi-
gion of services g‘energl_l}il available to residential subscribers of
the cable system, regardless of whether such services actually
are provided, including any channel designated for public, edu-
cational, or governmental use; and

(B) the term “commercial use” means the provision of
video programming, whether or not for proﬁt.;’

(5) For the purposes of this section, the term ‘“commercial use”
ma;ins the provision of video programming, whether or not for
profit.
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(6) L IR B J

(cX1) If a person unaffiliated with the cable operator seeks to use
channel capacity designated Eall ursuant to subsection (b) for commer-
cial use, the cable operator s establish, consistent with the pur-
pose of this section and with rules prwcnbed by the Commission
under pamgmfh (4), the price, terms, and conditions of such use
which are at least sufficient to assure that such use will not ad-
versely affect the operation, financial condition, or market develop-
ment of the cable system

(2) through (3) *

(4XA) The Commission shall have the authority to—

(i) determine the maximum reasonable rates that a cable op-
erator may establish pursuant to paragraph (1) for commercial
use o ted channel ca ﬁ:c % including the rate charged
for t bzl ing of rates to subscribers and for the collection of
revenue from subscribers by the cable operator for such use; and

(ii) establish reasonable terms and conditions for such use, in-
cluding those for billing and collection.

(B) Within 180 days after the date of enactment of this para-
graph, the Commission shall establish rules for determining the
maximum reasonable rate under subparagraph (AXi) and for estab-
lwhzrﬁmmw and conditions under subparagraph (AXii).

d ugh (h) * * *

OWNERSHIP RESTRICTIONS

Sec. 613. (aX1) It shall be unlawful for any person to be a cable
operator if such person, directly or through 1 or more affiliates,
owns or controls, the licensee of a television broadcast station and
the predicted grade B contour of such station covers any portion of
the community served by such operator’s cable system.

(2) It shall be unlawful for a cable operator to hold a license for
multichannel multipoint distribution service, or to offer satellite
master antenna television service separate and apart from any fran-
chised cable service, in any portion of the cable community served by
that cable operator’s cable system. Commission—

(A) shall waive the requirements of this paragraph for all ex-
isting multichannel multipoint distribution services and satel-
lite master antenna television services which are owned by a
cable operator on the date of enactment of this paragraph; and

(B) may waive the uirements of this paragraph to the
extent the Commlsswn’ztermmes i8 necessary to ensure that
all significant portion of the affected cable community are able
to obtgin video programming.

(cX1) The Commission may prescribe rules with respect to the
ownership or control of cable systems by persons who own or con-
trol other media of mass communications which serve the same
community served by a cable system.

(2) If ten percent of the households in the United States with tele-
vigion sets subscribe to service provided by multichannel video pro-
gramming distributors directly via satellite to home satellite anten-
nae, the Commission shall promulgate appropriate regulations (A)
limiting ownership of any such distributor by cable operators or any
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person having other media interests and (B) requiring access to such
satellite service by unaffiliated video programmers.

(d) through (e) * * *

[® this section shall not apply to prohibit any combination of
any interests held by any person on July 1, 1984, to the extent of
the interests so held as of such date, if the holding of such interests
was not inconsistent with any applicable Federal or State law or

tions in effect on that date.]

(X1) In order to enhance effective competition, the Commission
shall, within one year after the date of enactment of the Cable Tele-
vision Consumer ﬁgtection Act of 1991, conduct a rulemaking pro-
ceeding to prescribe rules and regulations establishi

(A) reasonable limits on the number of cable subscribers a
person is authorized to reach through cable systems owned by
such %rson, or in which such person has an attributable inter-
est; a

(B) reasonable limits on the number of channels on the cable
system that can be occupied by a video programmer in which a
cable operator has an attributable interest.

(@) In prescribinf rules and regulations under paragraph (1), the
Commmassion shall, among other public interest objectives—

(A) ensure that no cable operator or group of cable operators
can unfairly im, either because of the size of any individ-
ual operator or use of joint actions by a group of operators
of sufficient size, the flow of video programming from the video
D mmer to the consumer;

) ensure that cable operators affiliated with video program-
mers do not favor such programmers in determining carriage on
their cable systems or do not unreasonably restrict the flow of
such programmin.%ato other video distributors;

(C) take particular account of the market structure, ownership
patterns, and other relationships of the cable television indus-
try, including the nature and market power of the local fran-
chise, the joint ownership of cable systems and video program-
mers, and the various of non-equity controlling interests;

(D) account for any efficiencies arﬁ other benefits that might
be gained through increased ownership or control;

(%3 make sure rules and regulations reflect the dynamic
nature of the communications marketplace;

(F) not impose limitations which would bar cable operators
from serving previously unserved rural areas; and

(G) not impose limitations which would impair the develop-
ment of diverse and high quality video programming.

(g) ® ¢ %

CARRIAGE OF LOCAL COMMERCIAL TELEVISION SIGNALS

Skc. 614. (a) Each cable operator shall carry, on the cable system
of that operator, the signals of local commercial television stations
and qualified low power stations as provided by this section. Car-
riage of additionafobroadcast television signals on such systems
shall be at the discretion of such operator, subject to section 825(b).

(bX1XA) A cable operator of a cable system with 12 or fewer usable
activated channels shall carry the signals of at least three local
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commercial television stations, except that if such a system has $00
or fewer subscribers, it shall not be subject to any requirements
under this section so long as such system does not zﬁlete from car-
n'%e ?' that system any signal of a broadcast television station.

) A cable operator of a cable system with more than 12 usable
activated channels shall carry the signals of local commercial tele-
vision stations, up to a maximum (}f one-third of the aggregate
number of usable activated channels of such system.

(2) Whenever the number of local commercial television stations
exceeds the maximum number of signals a cable system is required
to carry under pan;lgmhph (1), the cable operator shall have discre-
tion in selecting which such signals shall be carried on its cable
gystem, except that—

(A) under no circumstances shall a cable operator carry a
quali low power station in lieu of a qualified local commer-
cial broadcast station otherwise entitled to carriage under this
section; and

(B) if the cable operator elects to carry an affiliate of a broad-
cast network (as such term is defined by the Commission ? re%
ulation), such cable operator shall carry the affiliate of suc
broadcast network whose city of license reference point, as de-
fined under section 76.58 of title 47, Code of Federal Regula-
tions (as in effect on January 1, 1991), or any successor regula-
tion thereto, 18 closest to the principal headend of the cable

tem.

(SXA) A cable operator shall carry in its entirety, on the cable
system of that operator, the primary video and accompanying audio
transmission of each of the I commercial television stations car-
ried on the cable system and, to the extent technically feasible, pro-
gram-related material carried in the vertical blanking interva[7 or
on subcarriers. Retransmission of other material in the vertical
blanking interval or other non-program-related material (including
teletext and other subscription and advertiser-supported information
services) shall be at the discretion of the cable operator. re ap-
propriate and feasible, the operator may delete signal enhancements,
such as ghost-canceling, from the broadcast signal and employ such
enhancements at the system headend or headends.

(B) The cable operator shall carry the entirety of the program
schedule of any television station carried on the cable system unless
carriage of specific programming is prohibited, and other program-
ming authort to be substituted, under section 76.67 or subpart F
Sfpart 76 (I)f title 47, Code of Federal Regulations (as in effect on

an 1, 1991), or any successor regulations thereto.

(4XA) The signals of local commercial television stations that a
cable operator carries shall be carried without material degrada-
tion. Commission shall adopt carriage standards to ensure that,
to the extent technically feasible, the quality of signal processing
and carriaie provided by a cable system of the carriage of ! com-
mercial television stations will be no less than that provided by the
system for carriage of any other type of signal.

(B) At such time as the commission prescribes modifications o
the standards for television broadcast signals, the Commission shall
initiate a proceeding to establish any changes in the signal carriage
requirements of cable television systems necessary to ensure cable
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carriage of such broadcast signals of local commercial television sta-
tions whlf;h have been changed to conform with such modified
standards.

(5) Notwithstanding pamfm h (1), a cable operator shall not be
required to carry the signa ofp any local commercial television sta-
tion that substantially duplicates the signal of another local com-
mercial television station which is carried on its cable system, or to
carry the signals of more than one local commercial television sta-
tion affiliated with a particular broadcast network (as such term is
defi by regulation). If a cable operator elects to carry on its cable
system a signal which substantially duplicates the signal of another
local commercial television station carried on the cable system, or to
carry on its system the tseignals of more than one local commercial
television station affiliated with a particular broadcast network, all
such signals shall be counted toward the number of signals the op-
erator 18 required to carry under ph (1).

(6) Each signal carried in ful,éllment of carriage obligations of a
cable operator under this section shall be carried on the cable
system channel number on which the local commercial television
station is broadcast over the air, or on the channel on which it was
carried on July 19, 1985, at the election of the station, or on such
other channel number as is mutually agreed upon by the station
and the cable operator. Any disputes rding the positioning of a
_ local commercial television station shall be resolved by the Commis-
sion.

(7) Signals carried in fulfillment of the requirements of this sec-
tion shall be provided to every subscriber :)efqa cable system. Such
signals shall be viewable via cable on all television receivers of a
subscriber which are connected to a cable system by a cable operator
or for which a cable ogrator provides a connection. If a cable opera-
tor authorizes subscribers to install additional receiver connections,
but does not provide the subscriber with such connections, or with
the equipment and materials for such connections, the operator
shall notify such subscribers of all broadcast stations carried on the
cable system which cannot be viewed via cable without a converter
box and shall offer to sell or lease such a converter box to such sub-
scribers at reasonable rates.

(8) A cable operator shall identify, upon request by any person, the
signals carried on its system in fulfillment of the requirements of
this section. .

(9) A cable operator shall provide written notice to a local com-
mercial television station at least $0 days prior to either deleting
from carriage or repositioning that station. No deletion or reposi-
twg;?g of a local commercial television station shall occur during a
period in which major television ratings services measure the size of
audiences of local television stations. notification provisions of
this paragraph shall not be used to undermine or evade the channel
positioning or carriage requirements imposed upon cable operators
under this section.

(10) A cable operator shall not accept or request monetary pay-
ment or other valuable consideration in exchanﬁe either for carriage
of local commercial television stations in fulfillment of the require-
ments of this section or for the channel positioning rights provided
to such stations under this section, except that—



108

(A) any such station may be required to bear the costs associ-
ated with delivering a good quality signal to the headend of the
NI

a cable operator may accept payments from stations which
would be considered distant s{.;nals under section 111 of title
17, United States Code, as reimbursement for the incremental
co, ht costs assessed against such cable operator for carriage

of suc si%ual; and

(C) a cable operator may continue to accept monetary payment
or other valuable consideration in excha for carriage or
channel positioning of the signal or any local commercial televi-
sion station carried in fulfillment of the requirements of this
section, through, but not nd, the date of ixé)iration of an
agreement thereon between a cable operator and a local com-
mercial television station entered into prior to June 26, 1990.

(c) If there are not sufficient signals of full power local commer-
cial television stations to fill the channels set aside under subsec-
tion (b), the cable operator shall be required to carry qualified low
power stations until such channels are filled.

(dX1) Whenever a local commercial television station believes that
a cable operator has failed to meet its obligations under this section,
such station shall notify the operator, in writing, or the alleged fail-
ure and identify its reasons f{))f believing that the cable operator is
obligated to carry the signals of such station or has otherwise failed
to comply with the channel itioning or repositioning require-
ments of this section. The cable operator shall, within 50 days after
such written notification, respond in writing to such notification
and either commence to carry the signal of such station in accord-
ance with the terms requested or state its reasons for believing that
it is not obligated to carry such signal or is in compliance with the
channel positioning and repositioning rezzirements of this section.
A local commercial television station that is denied carri or
channel positioning or repositioning by a cable operator may obtain
review of such denial by filing a complaint with the Commission.
Such complaint shall allege the manner in which such cable opera-
tor has failed to meet its obligations and the basis for such aflzga-
tions.

(9) The Commission shall afford such cable operator an opportu-
nity to present data and arguments to establish that there has been
no failure to meet its obligations under this gection.

(8) Within 120 days after the date a complaint is filed, the Com-
mission shall determine whether the cable operator has met its obli-
gations under this section. If the Commission determines that the
cable operator has failed to meet such obligations, the Commission
shall order the cable operator to reposition the complaining station
or, in the case of an obligation to carry a station, to commence car-
riage of the station and to continue such carriage ﬁ)r at least 12
months. If the Commission determines that the cable operator has
ful‘lzly met the requirements of this section, it shall dismiss the com-
plant.

(e) No cable operator shall be re%l;ired—

(1) to provide or make available any input selector switch as
defined in section 76.5(mm) of title 47, Code of Federal Regula-
tions, or any comparable device, or
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(2) to provide information to subscribers about input selector
switches or comparable devices.
(P Within 180 days after the date of enactment of this section, the
Commission shall, following a rulemaking p ing, issue regula-
tions implementing the requirements imposed by this section.

CARRIAGE OF NONCOMMERCIAL EDUCATIONAL TELEVISION SIGNALS

SEcC. 615. (a) In addition to the carriage requirements set forth in
section 614, each operator of a cable system (hereafter in this gection
referred to as an ‘“operator’) shall carry the signals of qualified
noncommercial educational television stations in accordance with
the provisions of this section.

(bX1) Subject to paragraphs (%) and (§) and subsection (e), each o
erator shall carry, on the cable system of that operator, each quali-
fied local noncommercial educational television station requesting

ca

(2)(:; Notwithstanding paragraph (1), an operator of a cable
system with 12 or fewer usable activated channels shall be required
to carry the signal of only one qualified local noncommercial educa-
tional television station; except that an operator of such a system
shall comply with subsection (¢) and may, in its discretion, carry the
signals of other qualified noncommercial educational television sta-
tions.

(B) In the case of a cable system described in subpa ph (A)
which operates beyond the presence of any qualified local noncom-
mercial educational television station—

(i) the operator shall carry on that system the signal of one
qualified noncommercial educational television station;

(i) the selection for carriage of such a signal shall be at the
election of the operator; and

(iit) in order to satisfy the requirements for carriafe specified
in this subsection, the Oﬁrator of the system shall not be re-
quired to remove any other irogramming service actually pro-
vided to subscribers on March 29, 1990; except that such opera-
tor shall use the first channel available to satisfy the require-
ments of this subparagraph.

(SXA) Subject to subsection (c), an operator of a cable system with
18 to 86 usable activated channels—

(i) shall carry the signal of at least one quali local non-
commercial educational television station but shall not be re-
qz:’ired to carry the signals of more than three such stations,
a

(it) may, in its discretion, carry additional such stations.

(B) In the case of a cable system described in this paragraph
which operates beyond the presence of any qualified local noncom-
mercial educational television station, the operator shall import the
signal o[ at least one quali{iad noncommercial educational station
to comply with subparagraph (AX3).

© operator of a cable system described in this paragraph
which carries the signal of a qualified local noncommercial educa-
tional station affiliated with a State public television network shall
not be required to carry the signal of any additional qualified local
noncommercial educational television station affiliated with the
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same network 1[ thtiénmgramming of such additional station is sub-
stantially duplica by the programming of the qualified local
noncommercial educational television station receiving carri

(D) An operator %‘ a system described in subparagraph (A) which
increases the usable activated channel capacity of tll)le system to
more than 56 channels on or after March 21.;:101.9.90 shall, in accord-
ance with the other provisions of this section, carry the signal of
each qualified local noncommercial educational television station
requesting carriage, subject to subsection (e).

(c) Notwithstanding any other provision of this section, all opera-
tors shall continue to provide carriage to all qualified local noncom-
mercial educational television stations whose signals were carried
on their system as of March 29, 1990. The requirements of this sub-
section may be waived with respect to a particular operator and a
particular such station, upon the written consent of the operator
and the station.

(d) An operator required to add the signals of qualified local non-
commercial educational television stations to a cable system under
this section may do so by placing such additional stations on public,
educational, or governmental channels not in use for their designat-

ed pu .

(5 Zn operator %]a cable system with a capacity of more than 36
usable activated channels which is required to carry the signals of
three qualified local noncommercial educational television stations
shall not be required to carry the signals of additional such stations
the programmung of which substantially duplicates the program-
ming broadcast by another qualified local noncommercial educa-
tional television station requesting carriage. Substantial duplication
shall be defined by the Commission in a manner that promotes
access to distinctive noncommercial educational television services.

(P A quali local noncommercial educational television station
whose sifna is carried by an operator shall not assert any network
non-duplication rights it may have pursuant to section 76.92 of title
47, of Federal Regulations, to require the deletion of programs
aired on other qualified local noncommercial educational television
stations whose signals are carried by that operator.

1) An operator shall retransmit in its entirety the primary
video and accompanying audio transmission of each quali local
noncommercial educational television station whose signal is car-
ried on the cable system, and, to the extent technically feasible, pro-
gram-related material carried in the vertical blanking interval, or
on subcarriers, that may be necessary for receipt of programming by
handicapped persons or for educational or la purposes. Re-
transmission of other material in the vertical blanking interval or
on subcarriers shall be within the discretion of the operator.

(2) An operator shall provide each quali local noncommercial
educational television station whose signal is carried in accordance
- with this section, with bandwidth and technical capacity equivalent
to that provided to commercial television broadcast stations carried
on the cable system and shall carry the signal of each qualified
local noncommercial educational television stations without materi-
al degradation.

(8) The signal of a quali local noncommercial educational tel-
evision station shall not be repositioned by an operator unless the
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operator, at least 80 days in advance of such repositioning, has pro-
vided written notice to the station and all subscribers of the cable
system. For purposes of this paragraph, repositioning includes (A)
assignment of a qualified local noncommercial educational televi-
sion station to a cable system channel number different from the
cable system channel number to which the station was assigned as
of March 29, 1990, and (B) deletion of the station from the cable
gystem.

(4) Notwithstanding the other provisions of this section, an opera-
tor shall not be required to carry the signal of any dz{::liﬁed local
noncommercial educational television station which not deliver
to the cable system's principal headend a signal of good quality, as
may be defined by the Commission.

(}Z) Signals carried in fulfillment of the carriage obligations of an
operator under this section shall be available to every subscriber as
part of the cable system’s lowest priced service that includes the re-
transmission of local television broadcast signals.

(1X1) An operator shall not accept monetary payment or other val-
uable consitgzeration in exchange for carriage of the signal of any
quali local noncommercial educational television station carried
in fulfillment of the ’ﬁuirements of this section, except that such a
station may be required to bear the cost associated with delivering a
good quality signal to the principal headend of the cable system.

(&) Notwithstanding the provisions of this section, an operator
shall not be required to addp the signal of a qualified local noncom-
mercial educational television station not already carried under the
provisions of subsection (c), where such signal would be considered
as a distant gignal for copyright purposes unless such station reim-
burses the operator for the incremental copyright costs assessed
against such operator as a result of such carriage.

(GX1) Whenever a qualified local noncommercial educational tele-
vision station believes that an operator of a cable system has failed
to comply with the signal carriaie requirements of this section, the
station may file a complaint with the Commission. Such complaint
shall allege the manner in which such operator has failed to comply

"with such requirements and state the basis for such allegations.

(2) The Commission shall afford such operator an opportunity to
present data, views, and arguments to establish that the operator
has complied with the signal carriage requirements of this section.

() Within 120 days after the date a complaint is filed under this
subsection, the Commission shall determine whether the operator
has complied with the requirements of this section. If the Commis-
sion determines that the operator has failed to comply with such re-

uirements, the Commission shall state with particularity the basis
7or such findings and order the operator to take such remedial
aclion as i8 necessary to meet such requirements. If the Commission
determines that the operator has fully complied with such require-
ments, the Commission shall dismiss the complaint.

(k) An operator shall identify, upon request by any person, those
signals carried in fulfillment of the requirements of this section.

(1) For purposes of this section, “qualified local noncommercial
educational television station” is defined as a qualified noncommer-
cial educational television station—
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(A) which is licensed to a principal community whose refer-
ence point, as defined in section 76.58 of title 47, Code of Feder-
al Regulations (as in effect on March 29, 1990), or any successor

lations thereto, is within 50 miles of the principal headend
of the cable system; or

(B) whose Grade B service contour, as defined in section
78.688(a) of such title (as in effect on March 29, 1990), or any
successor regulations thereto, encompasses the principal hea-
dend of the cable system.

ParT IIT—FRANCHISING AND REGULATION
GENERAL FRANCHISE REQUIREMENTS

Sec. 621. (aX1) A franchising authority may award, in accordance
with the provisions of this title, 1 or more franchises within its ju-
risdiction, except that a franchising authority may not unreasonagly
refuse to award an additional competitive franchise. For purposes o
this subsection, refusal to award a second franchise on tﬁe grou
of technical infeasibility shall be deemed not to be unreasonable.

ny applicant whose application for a second franchise has been
deni gy a final decision of the franchising authority ma5y appeal
such final decision pursuant to the provisions of section 685 for fail-
ure to comply with this subsection.

(2) through (3) * * *

(4) In awarding a franchise, the franchising authority shall allow
the applicant’s cable system a reasonable period of time to become
capaflg of providing cable service to all households in the geograph-
ic area within the jurisdiction of the franchising authority.

(b) through (e) * * *

FRANCHISE FEES
Skc. 622. * * *

[REGULATION OF RATES

[Skc. 623. (a) Any Federal agency or State may not regulate the
rates for the provision of cable service except to the extent provid-
ed under this section. Any franchising authority may regulate the
rates for the provision of cable service, or any other communica-
tions service provided over a cable system to cable subscribers, but
only to the extent provided under this section.

t_Fy(bXD Within 1}8)0 days after the date of the enactment of this
title, the Commission s prescribe and make effective regula-
tions which authorize a franchising authority to regulate rates for
the provision of basic cable service in circumstances in which a
cable system is not subject to effective competition. Such regula-
tions may apply to any flra.nchise granted after the effective date of
such regulations. Such regulations shall not apply to any rate
while such rate is subject to the provisions of subsection %c).
[(2) For purposes of rate regulation under this subsection, such
ations shall—
[(A) define the circumstances in which a cable system is not
subject to effective competition; and
(B) establish standards for such rate regulation.



113

L[(3) The Commission shall periodically review such regulations,
ing into account developments in technology, and may amend

such ations, consistent with paragraphs (1) and (2), to the
extent the Commission determines necessary.

[(c) In the case of any cable system for which a franchise has
been ted on or before the effective date of this title, until the
end of the 2-year period beginning on such effective date, the fran-
chish.i.nf authority may, to the extent provided in a franchise—

1 ate the rates for the provision of basic cable serv-
ice, including multiple tiers of basic cable service;

[(2) require the provision of any service tier provided with-
out charge (disregarding any installation or rental charge for
equipment necessary for receipt of such tier); or

[(g) regulate rates for the initial installation or the rental of
1 set of the minimum equipment which is necessary for the
subscriber’s receipt of basic cable service.

[(d) Any request for an increase in any rate regulated pursuant
to subsection (b) or (c¢) for which final action is not taken within
180 days after receipt of such request by the franchising authority
shall be deemed to be granted, unless the 180-day period is ex-
tended by mutual agreement of the cable operator and the fran-
chising authority.

[(eX1) In addition to any other rate increase which is subject to
the approval of a franchising authority, any rate subject to regula-
tion pursuant to this section may be increased after the effective
date of this title at the discretion of the cable operator by an
amount not to exceed 5 percent per year if the franchise (as in
effect on the effective date of this title) does not specify a fixed rate
or rates for basic cable service for a specified period or periods
which would be exceeded if such increase took effect.

[(2) Nothing in this section shall be construed to limit provisions
of a franchise which permits a cable operator to increase any rate
at the operator’s discretion; however, the aggregate increases per
year allowed under paragraph (1) shall be reduced by the amount
of any increase taken such year under such franchise provisions.

eE(f) Nothing in this title shall be construed as prohibiting any
Federal agency, State, or a franchising authority, from—

[1(1 prohibiting discrimination among customers of basic
cable service, or

[(2) requiring and regulating the installation or rental of
equipment which facilitates the reception of basic cable service
by hearing impaired individuals.

[(é’ Any State law in existence on the-effective date of this title
which provides for any limitation or preemption of regulation by
any franchising authority (or the State or any political subdivision
or agen tl;areof) of r(a)ldtes for cable servia;l shgll rema(l]i: in eﬁ'elft
during the 2-year peri beginm.nﬁ' on such effective date, to the
extent such f;w provides for such limitation or preemption. As
used in this section, the term ‘“State” has the meaning given it in
section 3(v).

[(h) Not later than 6 years after the date of the enactment of
this title, the Commission shall prepare and submit to the Congress
a report regarding rate regulation of cable services, including such
legislative recommendations as the Commission considers appropri-
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ate. Such report and recommendations shall be based on a study of
such tion which the Commission shall conduct regarding the
effect of competition in the marketplace.]

REGULATION OF RATES

Sec. 623. (a) Any Federal agency, State, or franchising authority
may not regulate the rates for the provision of cable service, or for
the installation or rental of equipment used for the receipt of cable
service, except to the extent provided under this section and section
612. Any franchising authority may regulate the rates for the provi-
sion of cable service, or any other communications service provided
over a cable system to cable subscribers, but only to the extent pro-
vided under this section.

(bX1) If the Commission finds that a cable system is not subject to
effective competition, the Commission shall ensure that the rates for
the provision of basic cable service, including for the installation or
rental of equipment used for the receipt o ic cable service, or
charges for changes in gervice tiers, are reasonable; except that if
fewer than 30 percent of all customers to that cable system subscribe
only to basic cable service, the Commission also shall ensure that
rates are reasonable for the lowest-priced tier of service subscribed to
by at least 80 percent of the cable system's customers.

(2XA) Upon written request by a franchising authority, the Com-
mission shall review the State and local laws and rﬁtlations gov-
erning the regulation of rates of cable systems under the jurisdiction
of such franchising authority. Commission shall authorize such

nchising authority to carry out such regulation pursuant to para-
graph (1) in lieu of the Commission if the Commission finds that—
(i) such State and local laws and regulations conform to the
procedures, standards, requirements, and guidelines prescribed
under pa ph (4) and any interpretive rulings, decisions, and
orders of the Commission that relate to rate regulation under
this subsection; and

(ii) such franchising authority will provide the level of protec-
tion to consumers required by the Commission and that carries

out the national policy established in this title.

(B) Upon petition by a cable operator or other interested party, the
Commission shall review such regulation of cable system rates by a
franchishing authority authorized under this paragraph. If the
Commission finds that the franchising authority has acted incon-
sistently with the requirements in subparagraph (A), the Commis-
sion shall grant appropriate relief. I/p(:he Commission, after the
franchising authority has had a reasonable opportunity to comment,
determines that the State and local laws and regulations are not in
conformance with subparagraph (A) (i) or (ii), the Commission shall
revoke such authorization.

(3) A cable operator may add to or delete from a basic cable serv-
ice tier any vié:;) programming other than retransmitted local tele-
vision broadcast signals. Any obligation imposed by operation of
law inconsistent with this subsection is preempted and may not be
enforced.

(4) Within 120 days after the date of enactment of the Cable Tele-
viston Consumer Protection Act of 1991, the Commission shall pre-
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scribe by rule procedures, standards, requirements, and guidelines
for the establishment of reasonable rates charged for basic cable
service by a cable operator not subject to effective competition.

(%) A cable operator may file with the Commission, or with a fran-
chising authority authorized by the Commission under paragraph
@ to late rates, a request for a rate increase in the fnce of a
basic cable service tier. Any such request upon which final action is
not taken within 180 days after such request shall be deemed grant-
ed.

(cX1) When a franchising authority or a subscriber of any cable
system found by the Commission not to be subject to effective compe-
tition files, within a reasonable time after a rate increase for cable
programming service of that system, including an increase which re-
sults from a change in that system's service tiers or from a change
in the per channel rate paid by subscribers for a particular video
programming service, a complaint which establishes a prima facie
case that rates for such cable programming service are unreasonable
based on the criteria established by the Commission, the Commis-
sion shall determine whether such rates for cable programming
service are unreasonable. In making its determination, the Commis-
sion shall inquire of the cable operator of such system as to the rea-
sons for such rates. If the Commission finds that such rates cannot
be justified under reasonable business practices, the Commission
shall establish reasonable rates.

(2) Within 180 days afier the date of enactment of the Cable Tele-
vision Consumer Protection Act of 1991, the Commission shall pre-
scribe by rule—

(A) the criteria for determining whether rates for cable pro-
gramming service are unreasonable, and

(B) criteria for determining that (i) a complaint described
under paragraph (1) is filed within a reasonable period after a
rate increase and (ii) the complaint establishes a prima facie
case that rates for cable programming service are unreasonable.

(8) In establishing the criteria for determining whether rates for
cable programming service are unreasonable pursuant to paragraph
(2XA), the Commission shall consider, among other factors—

(A) the extent to which service offerings are offered on an un-
bundled basis; .

(B) rates for similarly situated cable systems offering compa-
rable services, taking into account, among other factors, similar-
ities in facilities, regulatory and governmental costs, and
number of subscribers;

(C) the history of rates for such service offerings of the system;

(D) the rates for all cable programming service offerings
taken as a whole; and

(E) the rates for such service offerings charged by cable sys-
tems subject to effective competition, as defined in subsection
d).

(d) Under this section, a cable system shall be presumed to be sub-
Ject to effective competition if—

(1) fewer than 80 percent of the households in the cable com-
munity subscribe to the cable service of such cable system,; or
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(2) the cable community is served by a sufficient number of
local television broadcast signals and by more than one multi-
channel video programming distributor.

For purposes of paragraph (2), a cable community shall be consid-
ered as served by more than one multichannel video programming
distributor if (A) comparable video programming is available at
comgarable rates to at least a majority of the households in the
cable community from a competing cable operator, multichannel
multipoint distribution service, direct b t satellite program
distributor, television receive-only satellite program distributor, or
other competing multichannel video programming distributor, and
(B) the number of households subscribing to programming services
offered by such competing multichannel video programming distrib-
utor, or by a combination of such distributors, is in the aggﬁate at
least 15 percent of the households in the cable community. No com-
peting multichannel video proiramming distributor serving house-
holds in a cable community which, directly or indirectly, 18 owned
or controlled by, or affiliated through substantial common owner-
ship with, the cable system in that cable community, shall be in-
cluded in any determination regarding effective competition under
this subsection.

(e) A cable operator shall have a rate structure, for the provision
of cable service, that is uniform throughout the geographic area in
which cable service is provided over its cable system.

(P Nothing in this title shall be construed as forbidding any Fed-
eral agency, State, or franchising authority from—

(1) prohibiting discrimination among customers of cable serv-
ice; or

(9) requiring and regulatinie the installation or rental of
equipment which facilitates the reception of cable service by
hearing-impaired individuals.

(5) For pu of this section, the term ‘“cable programming serv-
ice’’ means all video programming services, including installation or
rental of equipment not used for the receipt of basic cable service,

rdless of service tier, offered over a cable system except basic
cable service and those services offered on a per channel or per pro-
gram basis.

(h) Within 120 days of enactment of this subsection, the Commis-
sion shall by regulation, establish standards, guidelines, and proce-
dures to prevent evasions of the rates, services, and other require-
ments of this section.

REGULATION OF SERVICES, FACILITIES, AND EQUIPMENT

Skc. 624. (a) through d) * * *

[(e) The Commission may establish technical standards relating
to the facilities and equipment of cable systems which a franchis-
ing authority may require in the franchise.]

(eX1) The Commission shall, within one g:r after the date of en-
actment of the Cable Television Consumer tection Act of 1991, es-
tablish minimum technical standards to ensure adeguate signal
quality for all classes of video I;tzzfmmming sifnal.s rovided over a
cable system, and thereafter shall periodically update such mini-
mum standards to reflect improvements in technology.
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(%) The Commission may establish standards for technical oper-
ation and other signals provided over a cable system including but
not limited to high-definition television (HDTYV).

(8) The Commission ma, r?uire compliance with and enforce any
standard established under this subsection, adjusted as appropriate
for the particular circumstances of the local cable system and cable
community.

(4) The Commission shall establish lgrocedures for complaints or
petitions asserting the failure of a cable operator to meet the techni-
cal standards and seeking an order compelling compliance; except
that nothing in this subsection shall be construed to limit the abili-
ty of a complainant or petitioner to seek any other remec;g' that may
be available under the franchise agreement or State or Federal law
or regulation.

(5) After the establishment of technical standards by the Commis-
sion pursuant to this section, neither a State or political subdivision
thereof, nor a franchising authority or other governmental entity of
State or political subdivision thereof, shall—

(A) establish any technical standards described in this subsec-
tion;

(B) enforce any such standards that have not been established
by the Commission; or

(C) enforce any such standards that are inconsistent with the
s‘tazzd‘ards established by the Commission.

®& Within 120 days after the date of enactment of this subsection,
the Commission shall prescribe rules and regulations concerning the
disposition, after a subscriber to a cable system terminates service,
of any cable installed by the cable operator within the premises of
such subscriber.

MODIFICATION OF FRANCHISE OBLIGATIONS
Skc. 625. * * *
RENEWAL

Sec. 626. (a) During the 6-month period which ins with the
36th month before the franchise expiration, the franchising author-
ity may on its own initiative, and shall at the request of the cable
operator, commence proceedings which afford the public in the
franchise area approprate notice and participation for the purpose

of—
(1) identifying the future cable-related community needs and
interests; and
(2) reviewing the performance of the cable operator under
the franchise during the then current franchise term.
Submission of a timely written renewal notice by the cable operator
specifically requesting a franchising authority to initiate the formal
renewal process under this section is required for the cable operator
to invoke the renewal procedures set forth in subsections (a) through
(@); except that nothing in this section requires a franchising author-
ity to commence the renewal proceedi during the 6-month period
wl(zlz)gh. begins with the $6th month before the franchise expiration.
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(cX1) Upon submittal by a cable operator of a proposal to the fran-
chising authority for the renewal of a franchise pursuant to subsec-
tion (b), the franchising authority shall provide prompt public
notice of such proposal and, during the 4-month period which

ins on the [completion of any proceedings under subsection
(a)] date of the submission of the cable operator’s proposal pursu-
ant to subsection (b), renew the franchise or, issue a prelimi as-
sessment that the franchise should not be renewed and, at the re-
quest of the operator or on its own initiative, commence an admin-
istrative proceeding, after providing prompt public notice of such
ing, in accordance with paragraph (2) to consider whether—

(A) the cable operator has substantially complied with the
material terms of the existing franchise and with applicable
law throughout the franchise term;

(B) the quality of the operator’s service, including si
quality, response to consumer complaints, and billing practices,
but without regard to the [mix, quality, or level} mix or qual-
ity of cable services or other services provided over the system,
has been reasonable in light of community needs throughout
the franchise term,;

(C) through D) * * *

(2) through 3) * * *

(d) Any denial of a proposal for renewal which has been submit-
ted in compliance with subsection (b) shall be based on one or more
adverse ﬁnd.l.n%B made with to the factors described in sub-
paragraphs (A) through (D) of subsection (cX1), pursuant to the
record of the proceeding under subsection (c). A franchising author-
ity may not base a denial of renewal on a failure to substantially
comply with the material terms of the franchise under subsection
(ch?X) or on events considered under subsection (cX1XB) in any
case in which a violation of the franchise or the events considered
under subsection (cX1XB) occur after the effective date of this title
unless [the franchising authority has provided the operator with
notice and the opportunity to cure, or in any case in which it is
documented that the franchising authority has waived its right to
object, or has effectively acquiesced.] the operator has notice and
opportunity to cure, or in any case in which it is documented that
ge nchising authority has waived in writing its right to object.

(eX1) Any cable operator whose proposal for renewal has been
denied by a final decision of a franchising authority made pursuant
to this section, or has been adversely affected by a failure of the
franchising authority to act in accordance with the procedural re-
quirements of this section, may appeal such final decision or fail-
ure pursuant to the provisions of section 635.

(2) The court s grant appropriate relief if the court finds
that—

(A) any action of the franchising authority is not in compli-
ance witi‘; the procedural requirements of this section and such
failure to comply actually prejudiced the cable operator; or

(B) in the event of a ﬁ).;:a.l decision of the franchising author-
th' denying the renewal proposal, the operator has demonstrat-

that the adverse finding of the franchising authority with
respect to each of the factors described in subparagraphs (A)
through (D) of subsection (cX1) on which the denial is based is
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not supported by a preponderance of the evidence, based on
the record of the proceedB..L;Jg conducted under subsection (c).

(f) through (h) * * *

(i) Notwithstanding the & visions of subsections (a) through (h),
any lawful action to revoke a cable operator’s franchise for cause
shall not be negated by the initiation of a renewal proceedings by
the cable operator under this section.

CONDITIONS OF SALE
Skc. 627. * * *
LIMITATION OF LIABILITY

SEc. 628. (a) In any court proceeding pending on the date of enact-
ment of this section, or initiated after such date, involving any
claim under the Civil Rights Acts asserting a violation of First
Amendment constitutiona hts by a franchising authority or
other governmental entity orngy any official, member, employee, or
afgnty of such authority or entity, arising from actions expressly au-

rized or required by this title, zdy rehef shall be limited to in-
Junctive relief, declaratory relief, and attorney’s fees and legal costs,
except as provided in subsection (b

fThe limitation required by subsectwn (a) shall not apply to ac-
tions that, prior to such violation, have been determmed a final
order of a court of binding jurisdiction, no longer subject to appeal,
to be in violation of constitutional rights under the First Amend-
ment or of the Civil Rights Acts.

Part IV—MISCELLANEOUS PROVISIONS
PROTECTION OF SUBSCRIBER PRIVACY
Sec. 631. * * *
CONSUMER PROTECTION

SEc. 632. (a) A franchising authority may establish and ma;
quire, as part of a franchise (including a franchise renewal, su{ject
to section 626), provisions for enforcement of—

(1) customer service requirements of the cable operator that
(A) subject to the provisions of subsection (e), exceed the stand-
ards set by the Commission under this section, or (B) prior to
the issuance by the Commission of rules pursuant to su tion
(dX1), exist on the date of enactment of the Cable Television
Consumer Protection Act of 1991; and

(2) construction schedules and other construction-related re-
quirements of the cable operator.

(b) through (¢c) * * *

(dX1) The Commission, within 180 days after the date of enact-
ment of this subsection, shall, after notice and an opportunity for
comment, issue rules that establish customer service standards that
ensure that all customers are fairly served. Thereafter the Commis-
sion shall regularly review the standards and make such modifica-
tions as may be necessary to ensure that customers of the cable in-
dustry are fairly served. A franchising authority may enforce the

rds established by the Commission.
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(2) Notwithstanding the provisions of subsection (a) and this sub-
section, nothing in this title shall be construed to prevent the en-
forcement of—

(A) any municipal ordinance or agreement in effect on the
date of enactment of this subsection, or
(B) any State law,
concerning customer service that imposes customer service require-
ments that exceed the standards set by the Commission under this
section. '

(e) In the event that a particular franchising authority, pursuant
to its authority under subsection (a), requires provisions for enforce-
ment of customer service uirements of the cable operator that
exceed the standards establriﬁed by the Commission, the cable oper-
ator may petition the Commission for a declaration, after notice and
hearing and based upon substantial evidence, that the particular
franchising authority’s requirements are not in the public interest.
In determining whether a particular franchising authority’s provi-
sions for enforcement of customer service requirements are not in the
public interest, the Commission shall consider the needs of the local
area served by the particular franchising authority.

UNAUTHORIZED RECEPTION OF CABLE SERVICE
Skc. 633. * * *
EQUAL EMPLOYMENT OFPORTUNITY
Skc. 634. * * *
JUDICIAL PROCEEDINGS

Skc. 635. (a) Any cable operator adversely affected by any final
determination made by a franchising authority under section
621(aX1), 625 or 626 may commence an action within 120 days after
receiving notice of such determination, which may be brought in—

(1) the district court of the United States for any judicial dis-
trict in which the cable system is located; or -

(2) in ang State court of general jurisdiction having jurisdic-
tion over the parties.

(b) The court may award any appropriate relief consistent with
the provisions of the relevant section described in subsection (a).

(c}]) Notwithstanding any other provision of law, any civil action
challenging the constitutionality of section 614 of this Act or any
provision thereof shall be heard by a district court of three judges
convened pursuant to the provisions of section 2284 of title 28,
United States Code.

(8) Notwithstanding any other provision of law, an interlocutory
or final judgment, decree, or order of the court of three judges in an
action under paragraph (1) holding section 614 of this Act or any
provision thereof unconstitutional shall be reviewable as a matter o
right by direct appeal to the Supreme Court. Any such appeal shall
be ﬁrde not more than 20 days after entry of such judgment, decree,
or order.

COORDINATION OF FEDERAL, STATE, AND LOCAL AUTHORITY
Skc. 636.* * *
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EXISTING FRANCHISES

Sec. 637.* * *
CRIMINAL AND CIVIL LIABILITY
Skc. 638.* * *
OBSCENE PROGRAMMING
Skc. 639.* * *

NONDISCRIMINATION WITH RESPECT TO VIDEO PROGRAMMING

SEc. 640. (@) A video programmer in which a cable operator has
an attributable interest audg;aho licenses video programming for na-
tional or regional distribution—

(1) shall not unreasonably refuse to deal with any multichan-
nel video programming distributor;

(2) shall not discriminate in the price, terms, and conditions
in the sale of the video programmer’s programming among
cable systems, cable operators, or other multichannel video pro-
gramming distributors if such action would have the effect of
impeding retail competition.

(b) A video programmer in which a cable operator has an attribut-
able interest and who licenses video programming for national or re-
gional distribution shall make programming available on similar
price, terms, and conditions to all cable systems, cable operators, or
their agents or buying groups; except that such video programmer
may—

(1) impose reasonable requirements for creditworthiness, offer-
ing of service, and financial stability;

(%) establish different price, terms, and conditions to take into
account differences in cost in the creation, sale, delivery, or
transmission of video programming;

(3) establish price, terms, and conditions which take into ac-
count economies of scale or other cost savings reasonably attrib-
urt;lble to the number of subscribers served by the distributor;
a

(4) permit price differentials which are made in good faith to
meet the equally low price of a competitor.

(c) The Commission shall prescribe rules and regulations to imple-
ment this section. The Commission’s rules shall—

(1) provide for an expedited review of any complaints made
pursuant to this section; and

(2) provide for penalties to be assessed against any person
filing a frivolous complaint pursuant to this section.

(d) Any person who encrypts any satellite cable programming for
private viewing shall make such programming available for private
viewing by C-band receive-only home satellite antenna users.

(e) This section shall not apply to the signal of an affiliate of a
national television broadcast network or other television broadcast
signal that is retransmitted by satellite and shall not apply to any
internal satellite communication of any broadcaster, broadcast net-
work, or cable network.
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() For purposes of this section, any video programmer who li-
censes vi fa mming for distribution to more than one cable
community s li .be considered a regional distributor of video pro-
gramming. Nothing contained in this section shall require any
person who licenses video programming for national or regional dis-
tribution to make such programming available in any phic
area beyond which such programming has been authomr U-
censed for distribution.

NONDISCRIMINATION WITH RESPECT TO SATELLITE CARRIERS

SEC. 641. A satellite carrier that provides service pursuant to sec-
tion 119 of title 17, United States Code—

(1) shall not unreasonably refuse to deal with any distributor
of video programming in t rovision of such service to home
satellite earth stations quali to receive such service under
section 119 of title 17, United States Code; and

(2) shall not discriminate in the price, terms, and conditions
of the sale of such service among distributors to home satellite
earth stations ilualiﬁed to receive such signals under section
119 of title 17, United States Code, or between such distributors
and other multichannel video programming distributors.

AGREEMENTS BETWEEN CABLE OPERATORS AND VIDEO PROGRAMMERS

SEC. 642. Within one year after the date of enactment of this sec-
tion, the Commission shall establish regulations governing program
carriage agreements and related practices between cable operators
and video programmers. Such regulations shall—

(1) include provisions designed to prevent a cable operator or
other multichannel video programming distributor from requir-
ing a financial interest in a program service as a condition for
carriage on one or more :)L.:uch operator’s systems;

(2) include provisions lgnedlz) prohibit a cable operator or
other multichannel video programming distributor from coerc-
ing a video programmer to provide exclusive rights against
o’;ier multichannel video programming distributors as a condi-
tion of carriage on a gystem;

(3) contain provisions designed to prevent a multichannel
video programming distributor from engaging in conduct the
effect of which is to unreasonably restrain the ability of an un-
affiliated video programmer to compete fairly by discriminating
in video programming distribution on the basis of affiliation or
nonaffiliation in the selection, terms, or conditions for carriage
of video p mmers;

(4) provide for expedited review of any complaints made by a
video programmer pursuant to this section;

(5) provide for appropriate penalties and remedies for viola-
tions of this subsection, including carriage; and

(6) provide penalties to be assessed against any person filing a
frivoﬁus complaint pursuant to this section.

O



