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The Committee on Energy and Commerce, to whom was referred
the bill (H.R. 4850) to amend the Communications Act of 1934 to
provide increased consumer protection and to promote increased
competition in the cable television and related markets, and for
other purposes, having considered the same, report favorably there-
gn with an amendment and recommend that the bill as amended

0 pass.
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The amendment is as follows:
Strike out all after the enacting clause and insert in lieu thereof
the following:

S8ECTION 1. SHORT TITLE.

This Act may be cited as the “Cable Television Consumer Protection and Competi-
tion Act of 1992”.

SEC. 2. FINDINGS; DEFINITION.

(a) FINpINGg8.—Section 601 of the Communications Act of 1934 (47 U.S.C. 521) is
amended—

(1) by striking the heading of such section and inserting the following:
“PURPOSES; FINDINGS'';

(2) by inserting ‘“(a) Purroses.—" after “Sgkc. 601.”; and
(3) by adding at the end thereof the following new subsection:
“(b) FInDiNG8.—The Congress finds and declares the following:

“(1) Fair competition in the delivery of television programming should foster
the greatest possible choice of programming and should result in lower prices
for consumers.

“2) Pamﬁe of the Cable Communications Policy Act of 1984 resulted in de-

rates for cable television services in approximately 97 percent of
a.ll franchises. A minority of cable operators have abused their deregulated
status and their market power and have unreasonably raised cable subscriber
rates. The Federal Communications Commission’s rules governing local rate
regulation will not provide any protection for more than two-thirds of the na-
tion’s cable subecngera, and not protect subscribers from unreasonable
rates in those communities where the rules apply.

“(8) In order to protect consumers, it i8 necessary for the Congress to establish
a means for local franchiging authorities and the Federal Communications Com-
mission to prevent cable operators from imposing rates upon consumers that
are unreasonable.

“(4) There is a substantial governmental and first amendment interest in pro-
moting a diversity of views provided through multiple technology media.

“(5) The Federal Government has a compelling interest in making all nondu-
plicative local public television services available on cable systems because—

“(A) public televigsion provides educational and informational program-
ming to the Nation’s citizens, thereby advancing the Government’s compel-
ling interest in educating its citizens;
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“(B) public television is a local community institution, supported through
local tax dollars and voluntary citizen contributions in excess of
$10,800,000,000 between 1972 and 1990 that provides public service pro-
gramming that is responsive to the needs and interests of the local commu-
nity;

1‘:?(,‘C) the Federal Government, in recognition of public television’s integral
role in serving the educational and informational needs of local communi-
ties, has invested more than $3,000,000,000 in public broadcasting between
1969 and 1992; and

‘(D) absent carriage requirements there is a substantial likelihood that
citizens, who have supported local public television services, will be de-
prived of those services.

“(6) The Federal Government also has a compelling interest in having cable
systems carry the signals of local commercial television stations because the
carriage of such signals—

“(A) promotes localism and provides a significant source of news, public
affairs, and educational programming;

“(B) is necessary to serve the goals contained in section 307(b) of this Act
of providdjng a fair, efficient, and equitable distribution of broadcast serv-
ices; an

“(C) will enhance the access to such signals by Americans living in areas
where the quality of reception of broadcast stations is poor.

“(7) Broadcast television programming is supported by revenues generated
from advertising. Such programming is otherwise free to those who own televi-
sion sets and do not require cable transmission to receive broadcast signals.
There is a substantial governmental interest in promoting the continued avail-
ability of such free television programming, especially for viewers who are
unable to afford other means of receiving programming.

“(8) Because television broadcasters and cable television operators compete di-
rectly for the television viewing audience, for programming material, and for
advertising revenue, in order to ensure that such competition is fair and oper-
ates to the benefit of consumers, the Federal interest requires that local broad-
cast stations be made available on cable systems.

“(9) Cable systems should be encouraged to carry low power television sta-
tions licensed to the communities served by those systems where the low power
station creates and broadcasts, as a substantial part of its programming day,
local programming.

“(10) Secure carriage and channel positioning on cable television systems are
the most effective means through which off-air broadcast television can access
cable subscribers. In the absence of rules mandah;icarrmge and channel i-
tioni of broadcast television stations, some le operators have
denied carriage or repositioned the carriage of some television stations.

“(11) Cable television systems and broadcast television stations increasingly
compete for television advertising revenues and audience. A cable system has a
direct financial interest in promoting those channels on which it sells advertis-
ing or owns programming. As a t, there is an economic incentive for cable

ms to deny carriage to local broadcast signals, or to reposition broadcast
signals to disadvantageous channel positions, or both. Absent reimposition of
must carry and channel positioning requirements, such activity could occur,
thereby threatening diversity, economic competition, and the Federal television
broadcast allocation structure in local markets across the country.

“(12) Cable systems provide the most effective access to television households
that subecribe to cable. As a result of the cable operator’s provision of this
access and the operator’s economic incentives described in paragraph (11), nego-
tiations between cable operators and local broadcast stations have not been an
effective mechanism for securing carriage and channel positioning.

“(18) Most subscribers to cabfe television systems do not or cannot maintain
antennas to receive broadcast television services, do not have input selector
switches to convert from a cable to antenna reception system, or cannot other-
wise receive broadcast television services. A Government mandate for a sub-
stantial societal investment in alternative distribution systems for cable sub-
scribers, such as the ‘A/B’ input selector antenna system, is not an enduring or
feasible method of distribution and is not in the public interest.

“(14) At the same time, broadcast programming hag proven to be the most
gopular programming on cable ms, and a substantial portion of the bene-

ts for which consumers pay le systems is derived from carriage of local
broadcast signals. Also, cable programming placed on channels adjacent to pop-
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ular off-the-air signals obtains a larger audience than on other channel i-
tions. Cable systems, therefore, obtain great benefits from carriage of Eo:all
broadcast signals which, until now, they have been able to obtain without the
consent of the broadcaster. This has resulted in an effective subsidy of the de-
velopment of cable systems by local broadcasters. While at one time, when cable
systems did not attempt to com with local broadcasters, this subsidy may
have been appropriate, it i8 no longer and results in a competitive imbalance
between the two industries.”.

(b) DeFINITION.—Section 602 of the Communications Act of 1934 (47 U.S.C. 522) is

amended—

(1’§)1) bS:iredealg'natmg parsgraphs (11) through (16) as paragraphs (12) through
; an

(2) by inserting after paragraph (10) the following new paragraph:

“(11) the term ‘multichannel video programming distributor’ means a person
such as, but not limited to, a cable operator, a multichannel multipoint distribu-
tion service, a direct broadcast satellite service, or a television receive-only sat-
ellite program distributor, who makes available for Purchase, by subscribers or
customers, multiple channels of video p. ing;”.

SEC. 3. REQUIREMENTS FOR THE PROVISION AND REGULATION OF BASIC SERVICE TIER.

(a) AMENDMENT.—Section 623 of the Communications Act of 1934 is amended to

read as follows:
“SEC. 623. REGULATION OF RATES.

“(a) CoMPETITION PREFERENCE; LOCAL AND FEDERAL REGULATION.—

“(1) IN GeNERAL.—No Federal agency or State may regulate the rates for the
provision of cable service except to the extent provided under this section and
section 612. Any franchiging authority may regulate the rates for the provision
of cable service, or an; er communications service provided over a cable

m to cable mbacrigers, but only to the extent provided under this section.

o Federal agency, State, or franchising authority may regulate the rates for
cable service of a cable system that is owned or operated by a local government
or franchising authority within whose jurisdiction that le system is located
and that is the only cable system located within such jurisdiction.

“(2) PREFERENCE FOR COMPETITION.—If the Commission finds that a cable
system is subject to effective competition, the rates for the provision of cable
service by such system shall not be sub‘{':ct to regulation by the Commission or
Egaa State or franchising authority under this section. If the Commission finds

t a cable system is not subject to effective competition—

“(A) the rates for the provigion of basic cable service shall be subject to
regulation by a franchising authority, or by the Commission if the Commis-
sion exercises jurisdiction pursuant to paragraph (6), in accordance with the
regulations preacribed by the Commission under subsection (b) of this sec-
tion; and

“(B) the rates for cable programming services shall be subject to regula-
tion by the Commission under subsection (c) of this section.

“(83) QUALIFICATION OF FRANCHISING AUTHORITY.—A franchising authority that
seeks to exercise the regulatory jurisdiction permitted under paragraph (2XA)
shall file with the Commission a written certiiggation that—

“(A) the franchising authority will adopt and administer regulations with
respect to the rates subject to regulation under this section that are consist-
ent with the regulations prescribed by the Commission under subsection (b);

“(B) the franchising authority has the legal authority to adopt, and the
personnel to administer, such regulations; and

“(C) procedural laws and regulations applicable to rate regulation pro-
ceedings by such authority provide a reasonable opportunity for consider-
ation of the views of interested parties.

“(4) APPROVAL BY COMMISSION.—A certification filed by a franchiﬂinﬁauthoru
ity under paragraph (3) shall be effective 30 days after the date on which it is

ed unless the Commission finds, after notice to the authority and a reasonable
opportunity for the authority to comment, that—

“(A) the franchising authority has adopted or is administering regula-
tions with respect to the rates subject to regulation under this section that
are not consistent with the regulations prescribed by the Commisgion under
Bum(ﬁ)Cﬁﬁn f(l:;-:n th d he legal auth ad

“(B) the chmmﬁ" authority does not have the legal authority to adopt,

or the personnel to a ister, such regulations; or
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“(C) procedural laws and regulations applicable to rate regulation pro-
by such authority do not provide a reasonable opportunity for con-
sideration of the views of interested ies.
If the Commission disapproves a franchiging authority’s certification, the Com-.
mission shall notify the franchising authority of any revisions or modifications
ecessary to obtain approval.

“(5) REVOCATION OF JURIEDICTION. n petition by a cable operator or other
interested party, the Commission sha]i review the regulation of cable system
rates by a franchising authority under this subsection. A copy of the petition
shall be provided to the franchiging authority by the person the petition.
If the Commiseion finds that the franchising authority has acted inconsistently
with the requirements of this subsection, the Commission shall grant appropn-
ate relief. If the Commission, after the franchising authority has had a reasona-
ble opportunity to comment, determines that the State and local laws and regu-
lations are not in conformance with the regulations ﬂaﬂmbedungx the Commis-
Elotl‘lh under subsection (b), the Commission shall revoke the j ction of such
authority.

“(6) EXERCISE OF JURISDICTION BY CoMMIEsION.—If the Commission disapproves
a franchising authority’s certification under paragraph (4), or revokee such
authonty’s jurisdiction under paragraph (5), the Commission shall exercise the

franchising authority’s regulatorzd_]unadlct:lon under paragraph (2XA) until the
franchising authority has qualified to exercise that jurisdiction by filing a new
certification that meets the requirements of paragraph (3). Such new certifica-
tion shall be effective upon approval by the Commisgion. The Commission shall
act to approve or disapprove any such new certification within 90 days after the
date it is filed.
“(b) EsTABLIBHMENT OF Basic Sxkrvick Tizr RaTE anwnons.—

“(1) CoMMISSION REGULATIONS.—Within 120 days after the date of enactment
of the Cable Television Consumer Protection and Competition Act of 1992, the
Commission shall, by regulation, establish the following:

“(A) Basic SERVICE TIRR RATES.—A formula to establish the maximum
price of the basic service tier, which formula shall take into account—
“(i) the number of signals carried on the basic service tier;
‘“(ii) the direct costs (1f ) of obtaining, translmttmg and otherwise
ga.m roviding such signals, including signals and services carried on the
c service tier pursuant to paragraph (2XB), and changes in such

“(m) such portion of the joint and common costs of the cable o rator
as is determined, in accordance with regulations prescribed
Commission, to be proﬂerly allocable to obtaining, transmitting, and
otherwise providing such signals, and changes in such costs;

“(iv) a reasonable profit (as defined by the Commission) on the provi-
sion of the basic service tier;

“(v) rates for comparable cable systems, if any, that are subject to ef-
fective competition and that offer comparable services, taking into ac-
count, among other factors, similarities in facilities, the number of
cable channels, the number of cable subsecribers, and local conditions;

“(vi) any amount aseessed as a franchise fee, tax, or charge of any
kind imposed by any State or local authority on the transactions be-
tween cable operators and cable subecribers or any other fee, tax, or
assessment of general applicability imposed a governmental entity
apphed against cable operators or cable subscribers; and

‘(vil) any amount required, in accordance with erubpa.rag;grh ©, to
satisfy franchise requirements to support public, educatio
ernmental channels or the use of suclr;ochzmnels or any other semces

uired under the franchise.
“(B) EQuiPMENT.—A formula to establish, on the basis of actual cost, the
price or rate for—

“(i) installation and lease of the equipment necessary for subscribers
to receive the basic service tier, mcludmoggverter box and a remote
control unit and, if requested by the r, such addreesable con-
verter box or other equipment as is required to access programming de-
scribed in paragraph (3); and

“(ii) mstallatlon and montlﬂy use of connections for additional televi-
sion receivers.

“(C) CoBTB OF FRANCHISE REQUIREMENTS.—A formula to identify and allo-
cate costs attributable to satisfying franchise requirements to support
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public, educational, and governmental channels or the use of such channels
or any other services required under the franchise.

‘(D) IMPLEMENTATION AND ENFORCEMENT.—Additional standards, guide-
lines, and procedures concerning the implementation and enforcement of
the regulations prescribed by the Commission under this subsection, which
shall include—

“(i) procedures by which cable operators may implement and fran-
chising authorities may enforce the administration of the formulas,
standards, guidelines, and procedures established by the Commission
under this subsection;

“(ii) procedures for the expeditious resolution of d.isgutes between
cable operators and franchising authorities concerning the administra-
tion of such formulas, standards, guidelines, and procedures;

“(iii) standards and procedures to prevent unreasonable charges for
changes in the subscriber’s selection of services or equipment subject to
regulation under this section, which standards shall require that
charges for changing the service tier selected shall be based on the cost
of such change and shall not exceed nominal amounts when the sys-
tem’s configuration permits changes in service tier selection to be ef-
fected solely by coded entry on a computer terminal or by other simi-
larly simple method; and

“(iv) standards and procedures to assure that subscribers receive
notice of the availability of the basic service tier required under this
section.

‘(E) EFFECTIVE DATES.—An effective date or dates for compliance with the
formulas, standards, guidelines, and procedures established under this sub-
section.

“(2) COMPONENTS OF BASIC TIER SUBJECT TO RATE REGULATION.—

“(A) MINmMduM coNTENTS.—Each cable operator of a cable system shall
provide its subscribers a separately available basic service tier to which the
rates prescribed under paragraph (1) shall apply and to which subscription
is required for access to any other tier of service. Such basic service tier
shall, at a minimum, consist of the following:

“(i) All signals carried in fulfillment of the requirements of sections
614 and 615.

“(ii) Any public, educational, and governmental access programming
required by the franchise of the cable system to be provided to subscrib-

ers.
“(iii) Any signal of any broadcast station that is provided by the cable
operator to any subecriber.

“(B) PERMITTED ADDITIONS TO BASIC TIER.—A cable operator may add addi-
tional video programming signals or services to the basic service tier. %;lﬁ
such additional signals or services provided on the basic service tier 8
be provided to subscribers at rates determined under paragraph (1XA).

“(3) BUY-THROUGH OF OTHER TIERS PROHTRITED.—

“(A) PrOHIBITION.—A cable operator may nomuire the subscription to
any tier other than the basic service tier requi by ph (2) a8 a
condition of access to video programming offered on a per c! el or per
p basis. A cable operator may not discriminate between subscribers
to the basic service tier and other subscribers with ard to the rates
charged for video programming offered on a per channel or per program

“(B) ExCEPTION; LIMITATION.—The prohibition in subparagraph (A) shall
not apﬂ)y;to a cable system that, by reason of the lack of addressable con-
verter es or other technological fi,.mjtations, does not permit the operator
to offer programming on a per channel or per program basis in the same
manner required bfv subparagraph (A). This subparagraph shall not be
available to any cable operator after—

“(i) the technology utilized by the cable system is modified or im-
proved in a way that eliminates such technological limitation; or

“(ii) 5 years after the date of enactment of the Cable Television Con-
sumer Protection and Competition Act of 1992, subject to subparagraph

“(C) STuDY; EXTENSION OF LIMITATION.—(i) The Commission shall, within 4
years after the date of enactment of the Cable Television Consumer Protec-
tion and Competition Act of 1992, initiate a proceeding to consider (I) the
benefits to consumers of subparagraph (A), whether the cable operators
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or consumers are being forced (or would be forced) to incur unreasonable
costs for complying with subparagraph (A), and (III) the effect of subpara-
ge (A) on the provision of diverse programming sources to cable sub-

“(id) If in the p ing required by clause (i), the Commission deter-
mines that subparagraph (A) imposes unreasonable costs on cable operators
or cable subscribers, the Commission may extend the 5-year period provided
in subparagraph (BXii) for 2 additional years.

“(4) NOTICE OF FEES, TAXES, AND OTHER CHARGES.—Each cable operator may
identify, in accordance with the formulas required by clauses (vi) and (vii) of
paragraph (1XA), as a separate line item on each regular bill of each subscriber,
each of the following:

“(A) the amount of the total bill assessed as a franchise fee and the iden-

of the authority to which the fee is paid;

(B) the amount of the total bill asseseed to satisfy any requirements im-
posed on the operator by the franchise agreement to support public, educa-
tional, or governmental channels or the use of such channels; and

“(C) any other fee, tax, assesement, or charge of any kind imposed on the
transaction between the operator and the subscriber.

“(c) REGULATION OF UNREASONABLE RATES.—

“(1) ComMI88I0N RRGULATIONS.—Within 180 days after the date of enactment
of the Cable Television Consumer Protection and Competition Act of 1992, the
Commission shall, by regulation, establish the following:

“(A) criteria prescribed in accordance with paragraph (2) for identifying,
ami) individual cases, rates for cable programming services that are unreason-

le;

”(B) fair and e itious procedures for the receipt, consideration, and
resolution of complaints from any franchising authority or other relevant
State or local government entity alleging that a rate for cable p
services charged by a cable operator violates the criteria preecngg under
subparagraph (A), which procedures shall set forth the minimum showing
that shall be required for a complaint to establish a prima facie case that
the rate in question is unreasonable; and

“(C) the procedures to be used to reduce rates for cable p
services that are determined by the Commission to be unreasonrggle and to
refund such portion of the rates or charges that were paid by subscribers
ﬁr the filing of such complaint and that are determined to be unreason-

e

“(2) FAcrors TO BE CONSIDERED.—In establishing the criteria for determining
in individual cases whether rates for cable programming services are unreason-
able under paragraph (1XA), the Commission shall consider, among other fac-

tors—

“(A) the rates for similarly situated cable systems offering comparable
cable programmmg services, taking into account similarities in facilities,

and governmental costs, the number of subscribers, and other
re evant actors;

“(B) the rates for comparable cable systems, if any, that are subject to
effective competition and that offer comparable services, taking into ac-
count, among other factors, similarities in facilities, the number of cable
channels, the number of cable subscribers, and local conditions;

‘(C) the history of the ratee for cable programming services of the
system, including the relationship of such rates to changes in general con-
sumer prices;

‘D) the rates, as a whole, for all the cable programming, equipment, and
services provided by the system;

“(E) capital and operating costs of the cable system, including costs of ob-

video and services;
“(F) the quality and costs of the customer service provided by the cable
system; and

‘“(G) the revenues (if any) received by a cable operator from advertising
from programming that is carried as part of the service for which a rate is
being established, and changes in such revenues.

‘(8) LIMITATION ON COMPLAINTS CONCERNING EXISTING RATES.—On and after
180 days after the effective date of the regulations prescribed by the Commis-
sion under paragraph (1), the procedures established under sub ph (B) of
such paragraph shall be available only with respect to complaints filed within a
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reasonable period of time following a change in rates that is initiated after that
effective date.

“(d) ReGULATION OF PAY-PER-View CHARGES POR CHAMPIONSHIP SPORTING
EvenTs.—A State or franchising authority may, without regard to the regulations
prescribed by the Commiesion under subsections (b) and (c), regulate any per-pro-
gram rates charged by a cable operator for any video programming that consists of
the national championship game or games between professional teams in baseball,
basketball, football, or hockey.

““(e) DISCRIMINATION; SERVICES POR THE HEARING IMPAIRED.—Nothing in this title
gha%lﬂ?e construed as prohibiting any Federal agency, State, or a franchising author-
ity from— .

“(1) prohibiting discrimination among customers of basic service, except that
no Federal agency, State, or franchising authority may prohibit a cable opera-
tor from offering reasonable discounts to senior citizens or other economically
disadvantaged group discounts; or

“(2) requiring and regulating the installation or rental of equipment which
facilitates the reception of basic cable service hearing impai individuals.

“(f) NEGATIVE OPTION BrLLING ProHIBITED.—A le operator shall not charge a
subscriber for any individually-priced channel of video programming or for any pay-
Eer-view video programming that the subscriber has not affirmatively requested.

'or purposes of this subsection, a subscriber’s failure to refuse a cable o tor’s
proposal to provide such channel or programming shall not be deemed to be an af-
firmative request for such programming.

“(®) Review or FINANCIAL INFORMATION.—

“(1) CoLLECTION OF INFORMATION.—The Commission shall, by regulation, re-
quire cable operators to file, within 60 days after the effective date of the regu-
lations prescribed under subsection (cX1) and annually thereafter, such financial
information as may be needed for purpoees of administering and enforcing this
section.

“(2) CONGRESSIONAL REPORT.—The Commission shall submit to each House of
the Congrees, by January 1, 1994, a report on the financial condition, profitabil-
ity, rates, and performance of the cable industry. Such report shall include such
recommendations as the Commission considers appropriate in light of such in-
formation. Such report also shall address the availability of discounts for senior
citizens and other economically disadvantaged groups.

“(h) PREVENTION oF Evasions.—Within 120 days after the date of enactment of
the Cable Television Consumer Protection and Competition Act of 1992, the Com-
mission shall, by regulation, establish standards, guidelines, and procedures to pre-
vent evasions of the rates, services, and other requirements of this section and shall,
ghereaﬂer, periodically review and revise such standards, guidelines, and proce-

ures.

“(i) SMALL SysTEM BURDENS.—In developing and prescribing regulations pursuant
to-this section, the Commission shall design such regulations to reduce the adminis-
trative burdens and cost of compliance for cable systems that have 500 or fewer sub-

8.

“(j) RATE REGULATION AGREEMENTS.—The provisions of this section (and the regu-
lations thereunder) shall not apply to a cable system during the term of an agree-
ment by a cable operator with a franchising authority that was entered into before
Julf; 1, 1990, and that authorizes the franchising authority to regulate the rates of
such cable system for basic cable service, if such system was not subject to effective
competition pursuant to the rules of the Commission in effect on July 1, 1990.

“(k) REPORTS ON AVERAGE PRricESs.—The Commission shall publish quarterly statis-
tical reports on the average rates for basic service and other cable programming,
and for converter boxes, remote control units, and other equipment, of—

“(1) cable systems that the Commission has found are subject to effective com-
petition under subsection (aX2), compared with

“(2) cable systems that the Commission has found are not subject to such ef-
fective competition.

“(1) DeFINTTIONS.—AS used in this section—

“(1) The term ‘effective competition’ means that—
“(A) fewer than 30 percent of the households in the franchise area sub-
scribe to the cable service of a cable system;
“(B) the franchise area is—
‘(i) served by at least two unaffiliated multichannel video program-
ming distributors each of which offers comparable video programming
to at least 50 percent of the households in the franchise area; and
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“(ii) the number of households subscribing to programming services
offered by multichannel video programming distributors other than the
multichannel video programming distributor exceeds 15 percent
of the households in the franchise area; or
“(C) a multichannel video programming distributor operated by the fran-
ch.mmgo authority for that franchise area offers video programming to at
percent of the households in that franchme area.

“(2) The term ‘cable programming service’ means any video programming
provided over a cable m, regard.lees of service tier, other than (A) video pro-
gramming carried on the basic service tier, and (B) video programming offered
on a per channel or per program basis.”.

(b) ErvecTive Date—The amendment made by subsection (a) of this section shall
take effect 120 days after the date of enactment of this Act, except that the author-
ity of the Federal Communications Commission to prescribe regulations is effective
on such date of enactment.

SEC. 4 MULTTPLE FRANCHISES.

(a) UNREASONABLE RxFusars To FRANCHISE ProHIBITED.—Section 621(a) of the
Communications Act of 1934 (47 U.S.C. 541(a)) is amended by adding at the end
thereof the following:

“(4) A franchising authority shall not, in the awarding of franchises within its ju-
risdiction, t an exclusive franchise, or unreasonably refuse to award additional
franchises use of the previous award of a franchise to another cable operator.
For p of this paragraph, refusal to award a franchise shall not be unreason-
able if, for example, such refusal is on the ground—

“(A) of ical infeasibility;

“(B) of inadequate assurance that the cable operator will provide adequate
public, educational and governmental access channel capacity, facilities, or fi-
nancial support;

(C) of inadequate assurance that the cable operator will, within a reasonable
period of time, provide universal service throughout the entire franchise area
under the jurisdiction of the franchising authority;

“(D) that such award would interfere with the right of the franchising author-
ity to deny renewal; or

“(E) of madequate assurance that the cable operator has the financial, techni-
cal, or legal quahﬁcatlons to provide cable service.

“(5) Nothing in this subsection shall be construed as limiting the authority of
local governments to assess fees or taxes for accese to public rights of way.’

(b) MuNIcIPAL AUTHORITIRS PERMITTED To OPERATE SYsTEMS.—Section 621 of the
Communications Act of 1934 (47 U.S.C. 541) is amended—

(1) by inserting “and subsection (f)” before the comma in subsection (bX1); and

(2) by adding at the end the following new subsection:

“(f) No provigion of this Act shall be construed to—

“(1) prohibit a local or municipal authority that is also, or is affiliated with, a
franchising authority from operatmg as a multichannel video rogramming dis-
tributor in the geographic areas within the jurisdiction of such franchising au-
thority, notwithstanding the granting of one or more franchises by such fran-
chising authority, or

“(2) require such local or mummpal authority to secure a franchise to operate
as a multichannel video programming distributor.”

(c) CLARIFICATION OF LoCAL AUTHORITY TO REGULATE OWNERsHIP.—Section 613(d)
of the Communicat:ions Act of 1934 (47 U.S.C. 533(d)) is amended—

(1) by striking “any media”’ and inserting “‘any other media’”’; and

(2) by adding after the period at the end thereof the followmg~ “Nothing in

this section shall be construed to prevent any State or fra.nchmmg authority
from prohibiting the ownership or control of a cable system in a jurisdiction by
any person (1) because of such person’s ownership or control of any other cable
smm in such jurisdiction; or (2) in circumstances in which the State or fran-

g authority determines that the acquisition of such a cable system may
ehmmate or reduce competition in the delivery of cable service in such jurisdic-
tion.”

@ LeasE/BUY-BACK AUTHORITY.—Section 613(bX2) of the Communications Act of
1934 (47 U.S.C. 533(bX2)) is amended by adding at the end the following: “This para-
graph shall not prohibit a common carrier from providing multiple channels of com-
munication to an entity pursuant to a lease agreement under which the carrier re-
tains, consistent with section 616, an option to purchase such entity upon the taking
effect of an amendment to this section that permits common carriers generally to
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provide xideo programming directly to subecribers in such carrier’s telephone serv-

1Ce area.
8EC. 5. CARRIAGE OF LOCAL COMMERCIAL TELEVISION SIGNALS.

Part II of title VI of the Communications Act of 1984 (47 U.S.C. 531 et seq.) is
amended by inserting after section 613 the following new section:

“8EC. 614. CARRIAGE OF LOCAL COMMERCIAL TELEVISION SIGNALS.

“(a) CARRIAGE OBLIGATIONS.—Each cable operator shall carry, on the cable m
of that operator, the signals of local commercial television stations as provided by
the following provisions of this section. Carriage of additional broadcast television
gignals on such system shall be at the discretion of such operator.

“(b) Si1GNALS REQUIRED.—

“(1) IN GENERAL—(A) A cable operator of a cable system with 12 or fewer
usable activated channels shall carry the signals of at least three local commer-
cial television stations, except that if such a system has 300 or fewer subecrib-
ers, it shall not be subject to any requirements under this section so long as
such system does not delete from carriage by that system any signal of a broad-
cast television station.

“(B) A cable operator of a cable system with more than 12 usable activated
channels shall carry the signals of local commercial television stations up to
one third of the aggregate number of usable activated channels of such system.

“(2) SELECTION OF 81GNALS.—Whenever the number of local commercial televi-
sion stations exceeds the maximum number of signals a cable system is re-
quired to under paragraph (1), the cable operator shall have discretion in
selecting which such stations be carried on its cable system, except that if
the cable operator elects to carry an affiliate of a broadcast network (as such
term is defined by the Commission by regulation), such cable operator shall
carry the affiliate of such broadcast network whosee city of license reference
point, as defined in section 76.53 of title 47, Code of Federal tions (in
effect on January 1, 1991), or any successor regulation thereto, is closest to the
principal headend of the cable system.

“(3) CONTENT TO BE CARRIED.—(A) A cable operator shall carry in its entirety,
on the cable system of that operator, the primary video, accompanying audio,
and line 21 closed caption transmission of each of the local commercial televi-
sion stations carried on the cable system and, to the extent technically feasible,
program-related material carried in the vertical b ing interval or on subcar-
riers. Retransmission of other material in the verti blanking internal or
other nonprogram-related material (including teletext and other subscription
and advertiser-supported information servicee) shall be at the discretion of the
cable operator. ere appropriate and feasible, operators may delete gignal en-
hancements, such as ghost-canceling, from the %eroadcast signal and employ
such enhancements at the system headend or headends.

“(B) The cable operator shall carry the entirety of the program schedule of
any television station carried on the cable system unless carriage of specific pro-
gramming i8 prohibited, and other programming authorized to be substituted,
under section 76.67 or subpart F of part 76 of title 46, Code of Federal Regula-
tions (as in effect on January 1, 1991), or any succeesor regulations thereto.

‘(4) SIGNAL QUALITY.—

“(A) NONDEGRADATION; TECHNICAL SPECIFICATIONS.—The signals of local
commercial television stations that a cable operator carries shall be carried
without material degradation. The Commission shall adopt carriage stand-
ards to ensure that, to the extent technically feasible, the quality of signal
processing and carriage provided by a cable system for the carriage of local
commercial television stations will be no less than that provided by the
system for carriage of any-other type of signal.

“(B) ADVANCED TELEVISION.—At such time as the Commission prescribes
modifications of the standards for television broadcast signals, the Commis-
sion shall initiate a proceeding to establish any changes in the signal car-
riage requirements of cable television systems necessary to ensure cable
carria%gaof such broadcast signals of local commercial television stations
which have been changed to conform with such modified standards.

“(5) DUPLICATION NOT uirED.—Notwithstanding paragraph (1), a cable op-
erator shall not be requi to carry the signal of any local commercial televi-
sion station that substantially duplicates the signal of another local commercial
television station which is carried on its cable system, or to carry the signals of
more than one local commercial television station affiliated with a particular
broadcast network (as such term is defined by regulation). If a cable operator
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elects to carry on its cable system a signal which substantially duplicates the
signal of another local commercial television station carried on the cable
system, or to carry on its system the signals of more than one local commercial
television station affiliated with a particular broadcast network, all such signals
shfall be counted toward the number of signals the operator is required to carry
under ph (1).

“6) POSITIONING.—Each gignal carried in fulfillment of the cama%'e
obligations of a cable operator under this section shall be carried on the cable
system channel number on which the local commercial television station is
broadcast over the air, or on the channel on which it was carried on July 19,
1985, at the election of the station, or on such other channel number as is mu-
tually agreed upon by the station and the cable operator. Any dispute regarding
the positioning of a local commercial televigion station shall be resolved by the
Commission.

“(T) SIGNAL AVAILABILITY.—Signals carried in fulfillment of the requirements
of this section shall be provided to every subscriber of a cable system. Such sig-
nals shall be viewable via cable on all television receivers of a subscriber whic
are connected to a cable system by a cable operator or for which a cable opera-
tor provides a connection. If a ca{)le operator authorizes subscribers to install
additional receiver connections, but does not provide the subscriber with such
connections, or with the equipment and materials for such connections, the o
erator shall notify such subecribers of all broadcast stations carried on the cable
system which cannot be viewed via cable without a converter box and shall
offer to sell or lease such a converter box to such subscribers at rates in accord-
ance with section 623(bX1XB).

‘“(8) IDENTIPICATION OF SIGNALS CARRIED.—A cable operator shall identify,
upon request by any person, the signals carried on its system in fulfillment of
the requirements of this section.

“(9) NorricatioNn.—A cable operator shall provide written notice to a local
commercial television station at least 80 days prior to either deleting from car-
riage or repositioning that station. No deletion or repositioning of a local com-
mercial television station shall occur during a period in which major television
ratings services measure the size of audiences of local television stations. The
notification provisions of this paragraph shall not be used to undermine or
evade the channel positioning or carriage requirements imposed upon cable op-
erators under this section.

“(10) COMPENSATION FOR CARRIAGE.—A cable operator shall not accept or re-
quest monetary payment or other valuable consideration in exchange either for
carriage of 1 commercial television stations in fulfillment of the require-
ments of this section or for the channel positioning rights provided to such sta-
tions under this section, except that—

“(A) any such station may be required to bear the costs associated with
delivering a good quality signal to the headend of the cable system;

‘“(B) a cable operator may accept payments from stations which would be
considered distant signals under section 111 of title 17, United States Code,
as reimbursement for the incremental copyright costs assessed against such
cable operator for carriage of such signal; A’:‘f

*(C) a cable operator may continue to accept monetary payment or other
valuable consideration in exchange for carriage or channely;]ositioni.ng of
the signal of any local commercial television station carried in fulfillment
of the requirements of this section, through, but not beyond, the date of ex-
piration of an agreement thereon between a cable operator and a local com-
mercial television station entered into prior to June 26, 1990.

“(c) REMEDIES.—

“(1) COMPLAINTS BY BROADCAST STATIONS.—Whenever a local commercial tele-
vision station believes that a cable operator has failed to meet its obligations
under this section, such station shall notify the operator, in writing, of the al-
leged failure and identify its reasons for believing that the cable operator is ob-
ligated to carry the signal of such station or has otherwise failed to comply with
the channel positioning or repositioning or other requirements of this section.
The cable operator gﬁﬁl, within 30 days of such written notification, respond in
writing to such notification and either commence to carry the signal of such sta-
tion in accordance with the terms requested or state its reasons for believi
that it is not obligated to carry such signal or is in compliance with the channe
positioning and repositioning and other requirements of this section. A local
commercial television station that is denied carriage or channel positioning or
repositioning in accordance with this section by a cable operator may obtain
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review of such denial by filing a complaint with the Commission. Such com-
plaint shall allege the manner in which such cable operator has failed to meet
its obligations and the basis for such allegations.

“(2) OPPORTUNITY TO RESPOND.—The Commission shall afford such cable oper-
ator an opportunity to present data and arguments to establish that there has
been no failure to meet its obligations under this section.

‘“(8) REMEDIAL ACTIONS; DISMISBSAL—Within 120 days after the date a com-
plaint is filed, the Commission shall determine whether the cable operator has
met it obligations under this section. If the Commission determines that the
cable operator has failed to meet such obligations, the Commission shall order
the cable operator to reposition the complaining station or, in the case of an
obligation to carry a station, to commence carriage of the station and to contin-
ue such carriage for at least 12 months. If the Commission determines that the
cable operator has fully met the requirements of this section, it shall dismiss
the complaint.

‘f(d) InPuT SELECTOR SwITCH RULES ABOLISHED.—NoO cable operator shall be re-

“(1) to provide or make available any input selector switch as defined in sec-
tion 76.5(mm) of title 47, Code of Federal Regulations, or any comparable device,

or

“(2) to provide information to subscribers about input selector switches or
comparable devices.

“(e) RRGULATIONS BY ComMMissioN.—Within 180 days after the date of enactment of
this section, the Commission shall, following a rulemaking proceeding, issue regula-
tions implementing the requirements imposed by this section.

“(f) SaLks PRESENTATIONS AND PROGRAM LENGTH COMMERCIALS.—Nothing in this
- Act shall require a cable operator to carry on any tier, or prohibit a cable operator
from carrying on any tier, the signal of any commercial television station or video
programming service that is predominantly utilized for the transmission of sales
presentations or program length commercials.

“(g) E¥rect ON OTHER LAwW.—Nothing in this section shall be construed to modify
or otherwise affect title 17, United States Code.

“(h) DEFINTTION.—

“(1) LocAL COMMERCIAL TELEVISION STATION.—For purposes of this section, the
term ‘local commercial television station’ means any television broadcast sta-
tion, determined by the Commission to be a commercial station, licensed and
operating on a channel regularly assigned to its community by the Commission
that, with respect to a particular cable system, is within the same television
market as the cable system. If such a television broadcast station—

“(A) would be considered a distant signal under section 111 of title 17,
United States Code, it shall be deemed to be a local commercial television
station for purposes of this section upon agreement to indemnify the cable
ggemtor for the increased copyright liability as a result of being carried on

cable system; or

“(B) does not deliver to the principal headend of a cable m either a
signal level of —45dBm for UHF signals or —49dBm for signals at the
input terminals of the signal processing equipment, it shall be res lm-I;J)onsible
for the costs of delivering to the cable system a signal of good q ora
baseband video signal.

“(2) ExcLusioNs.—The term ‘local commercial television station’ shall not in-
clude low power television stations, television translator stations, and passive
repeaters which operate pursuant to part 74 of title 47, Code of Federal Regula-
tions, or any successor regulations thereto.

“(8) MARKET DETERMINATIONS.—(A) For purposes of this section, a broadcast-
ing station’s market shall be determined in the manner provided in section
783.3555(dX3)i) of title of 47, Code of Federal Regulations, as in effect on May 1,
1991, except that, following a written request, the Commission may, with re-
spect to a particular television broadcast station, include additional communi-
ties within its television market or exclude communities from such station’s tel-
evision market to better effectuate the purposes of this section. In considering
such requests, the Commission may determine that particular communities are
part of more than one television market.

“(B) In considering requests filed pursuant to subtparag'raph (A), the Commis-
sion shall afford particular attention to the value of localism by taking into ac-
count such factors as—
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“(i) whether the station, or other stations located in the same ares, have
been historically carried on the cable system or systems within such com-

munity;
“(ii) whether the television station provides coverage or other local serv-
ice to such community;
“(iii) whether any other television station that is eligible to be carried by
a cable system in such community in fulfillment of the requirements of this
section provides news coverage of issues of concern to such community or
provides carriage or coverage of sporting and other events of interest to the
community; and
“(iv) evidence of viewing patterns in cable and noncable households
within the areas served by the cable system or systems in such community.
“(C) A cable operator shall not delete from carriage the signal of a commer-
cial television station during the pendency of any proceeding pursuant to this

paragrap
“(D) In the rulemaking proceeding required by subsection (e), the Commission
shall provide for expedited consideration of requests filed under this subsec-
tion.”.
SEC. 6. CARRIAGE OF NONCOMMERCIAL STATIONS.

Part I of title VI of the Communications Act of 1934 (47 U.S.C. 531 et seq.) is
further amended by inserting after section 614, as added by section 4, the following
new section:

“BEC. 615. CARRIAGE OF NONCOMMERCIAL EDUCATIONAL TELEVISION.

“(a) CARRIAGE OBLIGATIONS.—In addition to the carriage requirements set forth in
section 614, each cable operator of a cable system shall carry the signals of qualified
noncommercial educational television stations in accordance with the provisions of
this section.

“(b) REQUIREMENTS TO CARRY QUALIFIED STATIONS.—

“(1) GENERAL REQUIREMENT TO CARRY EACH QUALIFIED STATION.—Subject to
paragraphs (2) and (3) and subeection (e), each cable operator shall carry, on the
cable system of that cable operator, any qualified local noncommercial educa-
tional television station requesting carriage.

“(2XA) SYBTEMB WITH 12 OR FEWER CHANNELS.—Notwithstanding paragraph
(1), a cable operator of a cable with 12 or fewer usable activated chan-
nels shall be required to carry the signal of one qualified local noncommercial
educational television station; except that a cable operator of such a system
shall comply with subsection (c) and may, in its discretion, carry the signals of
other ified noncommercial educational television stations.

“(B) In the case of a cable system described in subparagraph (A) which oper-
ates beyond the presence of any qualified local noncommercial educational tele-
vision station—

“(i) the cable operator shall carry on that system the signal of one quali-
fied noncommercial educational television station;

“(ii) the selection for carriage of such a signal shall be at the election of
the cable operator; and

“(iii) in order to satisfy the requirements for carriage specified in this
subsection, the cable operator of the system shall not be required to remove
any other programming service actually provided to subscribers on March
29, 1990; except that such cable operator shall use the first channel avail-
able to satisfy the requirements of this sub; ph.

“(3) SysTEMS WITH 13 TO 36 CHANNELS.—(A) Subject to subsection (c), a cable
operator of a cable system with 13 to 36 usable activated channels—

“@i) shall carry the signal of at least one qualified local noncommercial
educational television station but shall not be required to carry the signals
of more than three such stations, and

“(ii) may, in its discretion, additional such atations.

“(B) In the case of a cable system deecribed in this paragraph which operates
beyond the presence of any qualified local noncommercial educational television
station, the cable operator s%a.l.l import the signal of at least one qualified non-
commercial educational television station to comply with subparagraph (AXi).

“(C) The cable operator of a cable system described in this paragraph which
carries the e?igmﬂ of a qualified local noncommercial educational station affili-
ated with a State public television network shall not be required to carry the
signal of any additional qualified local noncommercial educational television
stations affiliated with the same network if the programming of such additional
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stations is subetantially duplicated by the programming of the qualified local
noncommercial educational television station receiving carriage.

“(D) A cable operator of a system described in this paragraph which increases
the usable activated channel capacity of the system to more than 36 channels
on or after March 29, 1990, shall, in accordance with the other provisions of this
section, carry the signal of each qualified local noncommercial educational tele-
vision station requesting carriage, subject to subsection (e).

“(c) CONTINUED CARRIAGE OF EXISTING SJ'rAnons.—Notwithsta.nding any other pro-
vision of this section, all cable ec:f)erators shall continue to provide carriage to all
qualified local noncommercial educational television stations whose signals were
carried on their systems as of March 29, 1990. The requirements of this subsection
may be waived with respect to a particular cable operator and a particular such sta-
tion, upon the written consent of the cable operator and the station.

“d) CEMENT OF ADDITIONAL SIGNALS.—A cable operator required to add the
signals of qualified local noncommercial educational television stations to a cable
system under this section may do so, subject to approval by franchising authority
pursuant to section 611 of this title, by placing such additional stations on public,
educational, or governmental channels not in use for their designated pt;goaes.

“(e) SysTeMs WiTH MoRE THAN 36 CHANNELS.—A cable operator of a cable m
with a capacity of more than 36 usable activated channels which is required to
carry the signals of three qualified local noncommercial educational television sta-
tions shall not be required to the signals of additional such stations the pro-
gramming of which substantially duplicates the programming broadcast by another

ified local noncommercial educational television station requesting carriage.
ubetantial duplication shall be defined by the Commission in a manner that pro-
motes access to distinctive noncommercial educational television services.

“(f) WAIvER or NONDUPLICATION RiGHTS.—A qualified local noncommercial educa-
tional television station whose signal is carried by a cable operator shall not assert
any network nonduplication rights it may have pursuant to section 76.92 of title 47,
Code of Federal Regulations, to require the deletion of programs aired on other
qualified local noncommercial educational television stations whose signals are car-
ried by that cable operator.

“(g) CONDITIONS OF CARRIAGE.—

“(1) CONTENT TO BE CARRIED.—A cable operator shall retransmit in its entirety
the primary video, accompanying audio, and line 21 closed caption transmission
of each qualified local noncommercial educational television station whose
signal is carried on the cable system, and, to the extent technically feasible, pro-
gram-related material carried in the vertical blanking interval, or on subcar-
riers, that may be necessary for receipt of programming by handicapped per-
sons or for educational or language purposes. Retransmission of other material
in the vertical blanking interval or on subcarriers shall be within the discretion
of the cable operator.

“(2) BAND-WIDTH AND TECHNICAL QUALITY.—A cable operator shall provide
each qualified local noncommercial educational television station whoee signal
is carried in accordance with this section with band-width and technical capac-
ity equivalent to that provided to commercial television broadcast stations car-
ried on the cable system and shall carry the signal of each qualified local non-
commercial educational television station without material degradation.

“(3) CHANGES IN CARBIAGE.—The signal of a qualified local noncommercial
educational television station shall not be repositioned by a cable operator
unlese the cable operator, at least 30 days in advance of such repositioning, has

rovided written notice to the station and all subscribers of the cable system.

'or gurpoaea of this paragraph, repositioning includes (A) assignment of a quali-

fied local noncommercial educational television station to a cable system chan-

nel number different from the cable m channel number to which the sta-

tion was assigned as of March 29, 1990, and (B) deletion of the station from the

cable system. The notifications provisions of this paragraph shall not be used to

undermine or evade the channel positioning or carriage requirements imposed
upon cable operators under this section.

“(4) Goop QUALITY 81IGNAL REQUIRED.—Notwithstanding the other provisions of
this section, a cable operator shall not be required to carry the of any
qualified local noncommercial educational television station which does not de-
Liver to the cable system's principal headend a signal of good quality, as may be
defined by the Commission.

‘() CHANNEL POBITIONING.—Each signal carried in fulfillment of the ca.maﬁe
obligations of a cable operator under this section shall be carried on the cable
gystem channel number on which the local noncommercial televigion station is
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broadcast over the air, or on the channel on which it was carried on July 19,
1985, at the election of the station, or on such other channel number as is mu-
tually agreed upon by the station and the cable operator. An dls'ﬂ;te ra%

the positioning of a {oca.l noncommercial television station {m.ll ved by
the Commission.

“(h) AVATLABILITY OF SIGNALS.—Signals carried in fulfillment of the carriage obli-
gations of a cable operator under this section shall be available to every subscriber
as part of the cable system'’s lowest priced service tier that includes the retransmis-
sion of local commercial television broadcast signals.

“(i) PAYMENT FOR CARRIAGE PROHIBITED.—

“(1) IN GENERAL.—A cable operator shall not accept mone payment or
other valuable consideration in exchange for carriage of the si of any quali-
fied local noncommercial educational television station carried in fulfillment of
the requirements of this section, except that such a station may be required to
bear the cost associated with delivering a good quality signal to the principal
headend of the cable system.

“(2) DIBSTANT SIGNAL EXCEPTION.—Notwithstanding the provisions of this sec-
tion, a cable operator shall not be required to add the signal of a qualified local
noncomme educational television station not already carried under the pro-
vision of subsection (c), where such signal would be considered a distant signal
for copyright purposes unless such station reimburses the cable operator for the
incremental copyright costs assessed against such cable operator as a result of
such carriage.

“(j) REMEDIRS.—

“(1) CompLAINT.—Whenever a qualified local noncommercial educational tele-
vision station believes that a ca%]e operator of a cable system has failed to
comply with the signal carriage requirements of this section, the station may
file a complaint with the Commission. Such complaint shall allege the manner
in which such cable operator has failed to compll; with such requirements and
state the basis for such allegations.

“(2) OPPORTUNITY TO RESPOND.—The Commission shall afford such cable oper-
ator an opportunity to present data, views, and arguments to establish that the
cable operator has complied with the signal carriage requirements of this sec-
tion.

“(3) REMEDIAL ACTIONS; DISMISSAL—Within 120 days after the date a com-
plaint is filed under this subsection, the Commission shall determine whether
the cable operator has complied with the requirements of this section. If the
Commission determines that the cable operator has failed to comply with such
requirements, the Commission shall state with particularity the for such
findings and order the cable operator to take such remedial action as is neces-
sary to meet such requirements. If the Commission determines that the cable
operator has fully complied with such requirements, the Commission shall dis-
miss the complaint.

“(k) IDENTIFICATION OF SIGNALS.—A cable operator shall identify, upon request by
an reon, those si carried in fulfillment of the requirements of this section.

‘(1) DerinrTiONSs.—For purposes of this section—

“(1) QUALDFIED NONCOMMERCIAL EDUCATIONAL TELEVISION STATION.—The term
‘qualified noncommercial educational television station’ means any television
broadcast station which—

“(AXi) under the rules and regulations of the Commission in effect on
March 29, 1990, is licensed by the Commission as a noncommercial educa-
tional television broadcast station and which is owned and operated by a
public agency, nonprofit foundation, corporation, or association; and

‘(i) has as its licensee an entity which is eligible to receive a community
service grant, or any successor grant thereto, from the Corporation for
Public Broadcasting, or any successor organization thereto, on the basis of
the formula set forth in section 396(kX6XB) (47 U.S.C. 396(kX6XB)); or

“(B) is owned and operated by a municipality and transmits predominant-
ly noncommercial programs for educational purposes.

Such term includes (I) the translator of any noncommercial educational televi-
sion station with five watts or higher er serving the franchise area, (I) a
full-service station or translator if such station or translator is licensed to a
channel reserved for noncommercial educational use pursuant to section 73.606
of title 47, Code of Federal Regulations, or any successor regulations thereto,
and (III) such stations and translators o rating on channels not so reserved as
the Commission deberrmnee are qualified as noncommercial educational sta-
tions.
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“(2) QUALIFIED LOCAL NONCOMMERCIAL EDUCATIONAL TELEVISION STATION.—The
term ‘qualified local noncommercial educational television station’ means a
qualified noncommercial educational television station—

“(A) which is licensed to a principal community whose reference point, as
defined in section 76.53 of title 47, Code of Federal Regulations (as in effect
on March 29, 1990), or any successor regulations thereto, is within 50 miles
of the principal headend of the cable system; or

“(B) whose Grade B service contour, as defined in section 73.683(a) of such
title (as in effect on March 29, 1990), or any successor regulations thereto,
encompasses the principal headend of the caile system.”’.

8EC. 7. CONSUMER PROTECTION AND CUSTOMER SERVICE. -

Section 632 of the Communications Act of 1934 (47 U.S.C. 552) is amended to read
as follows:

“SEC. 632. CONSUMER PROTECTION AND CUSTOMER SERVICE.
‘“(a) FRANCHISING AUTHORITY ENFORCEMENT.—A franchising authority may estab-
lish and enforce—
. “(1) customer service requirements of the cable operator; and

“(2) construction schedules and other construction-related requirements, in-

cluding construction-related performance requirements, of the cable operator.
“(b) CommisBION STANDARDE.—The Commission shall, within 180 days of enact-
ment of the Cable Television Consumer Protection and Competition Act of 1992, es-
tablish standards by which cable operators may fulfill their customer service re-
quirements. Such standards shall include, at a minimum, requirements governing—

“(1) cable system office hours and telephone availability;

“(2) installations, outages, and service calls; and

“(8) communications between the cable operator and the subscriber (including
standards governing bills and refunds).

“(c) CoNsUMER PROTECTION LAWS AND CUSTOMER SERVICE AGREEMENTS.—

“(1) CONBUMER PROTECTION LAWS.—Nothing in this title shall be construed to
prohibit any State or any franchising authority from enacting or enforcing any
consumer protection law, to the extent not specifically mpted by this title.

“(2) CUBTOMER SERVICE REQUIREMENT Acmmm.—ﬁothing in this section
shall be construed to preclude a franchising authority and a cable operator
from agreeing to customer service uirements that exceed the standards es-
tablished by the Commiesion under l;elﬂaeection (b). Nothing in this title shall be
construed to prevent the establishment or enforcement of any municipal law or
regulation, or any State law, concerning customer service that imposes custom-
er service requirements that exceed the standards set by the Commission under
this section, or that addresses matters not addressed by the standards set by the
Commission under this section.”.

SEC. 8. CUSTOMER PRIVACY RIGHTS.

Section 631(aX2) of the Communications Act of 1984 (47 U.8.C. 5561(a)X2)) is amend-
ed to read as follows: .

“(2) For purposes of this section, other than subsection (h)—

“(A) the term ‘personally identifiable information’ does not include any
record of aggregate data which does not identify particular persons;

“(B) the term ‘other service’ includes any wire or radio communications serv-
ice provided using any of the facilities of a cable operator that are used in the
provision of cable service; and

“(C) the term ‘cable operator’ includes, in addition to persons within the defi-
nition of cable operator in section 602, any person who (1) is owned or controlled
by, or under common ownership or control with, a cable operator, and (ii) pro-
vides any wire or radio communications service.”.

SEC. 3. CONSUMER ELECTRONICS EQUIPMENT COMPATIBILITY.

The Communications Act of 1934 (47 U.S.C. 161 et seq.) is amended by adding
after section 624 the following new section:
“BEC. 624A. CONSUMER ELECTRONICS EQUIPMENT COMPATIBILITY.

“(a) FinpiNGs.—The Congress finds that— .

“(1) new and recent models of television receivers and video cassette recorders
often contain premium features and functions that are disabled or inhibited be-
cause of cable scrambling, encoding, or encryption tech&c;lgies and devices, in-
cluding converter boxes and remote control devices requi by cable operators
to receive programming;
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“(2) if thess problems are allowed to persist, consumers will be less likely to
purchase, and electronics equipment manufacturers will be less likely to devel-
op, manufacture, or offer for sale, television receivers and video cassette record-
ers with new and innovative features and functions; and

“(8) cable system operators should use technologiee that will prevent signal
thefts while permitting consumers to benefit from such features and functio;
in such receivers and recorders. ’

“(b) CompATIBLE INTERFACES.—Within 1 year after the date of enactment of this
section, the Commission, in consultation with representatives of the cable industry
and the consumer electronics industry, shall report to the Congress on means of as-
suring compatibility between televisions and video caseette recorders and cable sys-
tems, consistent with the need to prevent theft of cable service, so that cable sub-
scribers will be able to enjoy the full benefit of both the programming available on
cable systems and the functions available on their televisions and video cassette re-
corders. The Commisaion shall isgue such regulations as may be neceesary to require
the use of interfaces that assure such compatibility.

“(¢c) RULEMAKING REQUIRED.—

“(1) IN geNERAL.—Within 1 year after the date of submission of the report
required by subsection (b), the Commission shall prescribe such regulations as
are necessary to increase compatibility between television receivers c3uipped
with premium functions and featuree, video cassette recorders, and le sys-
tems.

“(2) FACTORS TO BE CONBIDERED.—In prescribing the regulations required by
this subsection, the Commission shall congider—

‘“(A) the coets and benefits of requiring cable operators to adhere to tech-
nical standards for scrambling or encryption of video programming in a
manner that will minimize interference with or nullification of the special
functions of subecribers’ television receivers or video cassette recorders,
while providing effective protection against theft or unauthorized reception
of cable service, including functions that permit the subscriber— :

“(i) to watch a program on 1 channel while simultaneously using a
video cassette recorder to tape a on another channel;

“(ii) to use a video cassette recorder to tape 2 consecutive programs
that appear on different channels; or

“(iii) to use advanced television picture generation and display fea-
tures;

“(B) the potential for achieving economies of scale by requjrinilmanufac-‘
turers of television receivers to incorporate technologies to achieve such
compatibility in all television receivers;

“(C) the costs and benefits to consumers of ul-ll}poemg compatibility re-
quirements on cable operators and television manufacturers; and

“(D) the need for cable operators to protect the integrity of the signals
transmitted by the cable operator against theft or to protect such signals
against unauthorized reception.

“(3) RequLATIiONS RRQUIRED.—The regulations prescribed by the Commission
under this section shall include such regulations as are neceesary—

“(A) to establish the technical requirements that permit a televiaion re-
ceiver or video cassette recorder to be sold as ‘cable ready’;

“(B) to establish procedures by which manufacturers may certify televi-
sion receivers that comply with the technical requirements established
under subparagraph (A) of this ph in a manner that, at the point of .
sale is easily understood by potential purchasers of such receivers;

“©) %rov:de appropriate penalties for willful misrepresentations concern-
ing such certifications;

‘D) to promote the commercial availnbi]jtf', from cable operators and
retail vendors that are not affiliated with cable systems, of converters and
of remote control devices compatible with converters;

“(E) to require a cable operator who offers subscribers the option of rent-
ing a remote control unit—

“(i) to notify subscribers that they may purchase a commercially
available remote control device from any source that sells such devices
rather than renting it from the cable operator; and

“(ii) to specify the types of remote control units that are compatible
with the converter box supplied by the cable operator; and

“(F) to prohibit a cable operator from taking any action that prevents or
in any way disables the converter box supplied by the cable operator from
operating compatibly with commercially available remote control units.
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“(d) REVIEW oF REGULATIONS.—The Commission shall periodically review and, if
necessary, modify the regulations issued pursuant to this section in light of any ac-
tions taken in nse to regulations issued under subseection (c) and to reflect im-
provements and ¢ in cable systems, television receivers, video cassette record-
ers, and similar technology.

“(e) FrasBILITY AND Co8T.—The Commission shall adopt standards under this sec-
tion that are technologically and economically feasible. In determining the feasibili-
ty of such standards, the Commission shall take into account the cost and benefit to
cable subscribers and purchasers of television receivers of such standards.”.

8EC. 10. TECHNICAL STANDARDS; EMERGENCY ANNOUNCEMENTS; PROGRAMMING CHANGES.

(a) TecHNICAL STANDARDE.—Section 624(e) of the Communications Act of 1934 (47
U.8.C. 544(e)) is amended to read as follows:

“(e) Within one year after the date of enactment of the Cable Television Con-
sumer Protection and Competition Act of 1992, the Commission shall prescribe regu-
lations which establish minimum technical standards relating to cable systems’
technical operation and signal quality. The Commission shall update such standards
periodically to reflect improvements in technology. A franchising authority may re-
quire as part of a franchise (including a modification, renewal, or transfer thereof)

rovisions for the enforcement of the standards preacribed under this subsection. A

chising authority may apply to the Commission for a waiver to im stand-

ards that are more stringent than the standards prescribed by the Commission
under this subsection.”.

(b) EMERGENCY ANNOUNCEMENTS.—Section 624 of such Act is further amended by
adding at the end the following new subsection:

“(g) Notwithstanding any such rule, regulation, or order, each cable operator shall
comply with such standards as the Commission shall prescribe to ensure that view-
ers of video pgm.mming on cable systems are afforded the same emergency infor-
mation as is afforded by the emergency broadcasting system pursuant to Commis-
sion regulations in subpart G of 73, title 47, Code of Federal Regulations.”.

(c) PROGEAMMING CHANGES. ion 624 of such Act is further amended—

(1) in subsection (bX1), by inserting “, except as provided in subeection (h),”
after “‘but may not”’; and
(2) by adding at the end the following new subsection:

“(h) A franchising authority may require a cable operator to do any one or more
of the following: ]

“(1) to provide 30 days advance written notice of any change in channel as-
signment or in the video programming service provided over any such channel;

“(2) to inform subecribers, via written notice, that comments on prgram.ming
and channel position changes are being recorded by a designated office of the
franchising authority.”.

-8EC. 11. REGULATION OF CARRIAGE AGREEMENTS.

Part II of title VI of the Communications Act of 1934 is amended by adding at the
end the following new section:

“BEC. 616. REGULATION OF CARRIAGE AGREEMENTS.

“(a) ReGULATIONS.—Within one year after the date of enactment of this section,
the Commission shall establish ref'u.l.atioma governing program carriage agreements
and related practices between cable operators or other multichannel video program-
ming distributors and video programming vendors. Such regulations shall—

“(1) include provisions designed to prevent a cable operator or other multi-
channel video programmingﬂdlgi‘eitributor from requiring a financial interest in a
program service a8 a condition for carriage on one or more of such operator’s

ms,

“(2) include provisions designed to prohibit a cable operator or other multi-
channel video programming distributor from coercing a video Frogrammmg
vendor to provide, and from retaliating against such a vendor for aﬂln%mtgr}l)bro-
vide, exclusive rights against other multichannel video programming di u-
tors as a condition of carriage on a system;

“(3) contain provisions designed to prevent a multichannel video program-
ming distributor from engaging in conduct the effect of which is to unreason-
ably restrain the ability of an unaffiliated video programming vendor to com-
pete fairly by discriminating in video programming distribution on the basis of
affiliation or nonaffiliation of vendors in the selection, terms, or conditions for

iage of video programming provided by such vendors;

“(4) provide for expedited review of any complaints made by a video program-
ming vendor pursuant to this section;
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“(5) provide for appropriate penalties and remedies for violations of this sub-
section, including carriage; and
“(6) provide penalties to be assessed against any person filing a frivolous com- -
plaint pursuant to this section.
“(b) DEFINTTION.—AS used in this section, the term ‘video programming vendor’
means a person engaged in the production, creation, or wholesale distribution of a
video programming service for sai)e."

8EC. 12. EQUAL EMPLOYMENT OPPORTUNITY,

(a) FinpiNGgs.—The Congrees finds and declares that—

(1) despite the existence of regulations governing equal employment opportu-
nity, females and minorities are not employed in significant numbers in posi-
tions of m ement authority in the cable television and broadcast industries;-

(2) in numbers of females and minorities in positions of ma.m;gement
authority in the cable television and broadcast industries advances the Nation’s
policy favoring divergity in the expression of views in the electronic media; and"

(3) rigorous enforcement of equal employment lc‘;fpoﬂ:unjty rules and regula-
tions i8 required in order to effectively deter racial and gender discrimination.

(b) StaNDARDS.—Section 634(dX1) of the Communication Act of 1934 (47 U.S.C.
554(dX1)) is amended to read as follows:

“(dX1) Not later than 270 days after the date of enactment of the Cable Television
Consumer Protection and Competition Act of 1992, of this section, and after notice
and opportunity for hearing, the Commission shall prescribe revisions in the rules
under this section in order to implement the amengments made to this section by
such Act. Such revisions shall be designed to promote equality of employment op-
portunities for females and minorities in each of the job categories itemized in para-
graph (8) of this subsection.”. ’

(c) CONTENTS OF ANNUAL STATISTICAL REPORTS.—Section 634(dX3) of the Communi-
cations Act of 1934 (47 U.S.C. 554(dX3)) is amended to read as follows:

“(3XA) Such rules also shall require an entity specified in subsection (a) with more
than 5 full-time employees to file with the Commission an annual statistical report
identifying by race, sex, and job title the number of employees in each of the follow-
ing full-time and part-time job categories:

e

ne T.

“(iii) Chief Technician.

“(iv) Comptroller.

“(v) General Sales Manager.

“(vi) Production Manager.

‘“(vii) Managers.

“(viii) Professionals.

‘“(ix) Technicians.

“(x) Sales.

“(xd) Office and Clerical.

“(xii) Skilled Craftspersons.

“(xiii) Semiskilled ratives.

“(xiv) Ungkilled Laborers.

“(xv) Service Workers.

‘“(B) The report required by sub ph (A) shall be made on separate forms,
provided by the Commission, for -time and part-time employees. The Commis-
sion’s rulee shall sufficiently define job categories (i) through (vi) of such subpara-
graph so as to ensure that only employees who are principal decisionmakers and
that have supervisory authority are reported for such categories. The Commisgion
shall adopt rules that define job categoriee (vii) through (xv) in a manner that is
consistent with the Commission policies in effect on June 1, 1990. The Commission
shall prescribe the method by which entities shall be required to compute and
report the number of minorities and women in job cateig..lzies (i) through (x) and the
number of minorities and women in job categories (i) through (xv) in proportion to-
the total number of qualified minoritiecé and women in the relevant labor market.
The report shall include information on hiring, promotion, and recruitment prac-
tices necessary for the Commission to evaluate the efforts of entities to comply with
the provisions of paragraph (2) of this subsection. The report shall be available for
public inspection at the entity’s central location and at every location where 5 or
more full-time employees are regularly assigned to work. Nothing in this subsection
shall be construed as tElrohibii:i.ng the Commission from collecting or continuing to
collect statistical or other employment information in a manner that it deems ap-
propriate to carry out this section.”.
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(d) PENALTIBS.—Section 634(fX2) of such Act is amended by striking “$200” and
inserting “$500".

(e) APPLICATION OF REQUIREMENTS.—Section 634(h)X1) of such Act is further
amended by inserting before the period the following: “and any multichannel video
programming distributor”.

(f) Stupy AND ReporT REQUIRED.—Not later than 240 days after the date of enact-

-ment of the Cable Television Consumer Protection and Competition Act of 1992, the
Commission shall submit to the Congress a report pursuant to a proceeding to
review and obtain public comment on the effect and operation of its procedures, reg-
ulations, policies, standards, and guidelines concerning equal employment opportu-
nity in the broadcasting industry. In conducting such review, the Commission shall
congider the effectiveness of such procedures, regulations, policies, standards, and
guidelines in promoting equality of employment opportunity and promotion oppor-
tunity, and particularly the effectivenees of such procedures, reg-u.\ations, policies,
stan and guidelines in promoting the congresaional policy favoring increased
employment opportunity for women and minorities in positions of management au-
thority. In conducting such proceeding the Commission also shall review the effec-
tiveness of penalties and remedies for violation of existing regulations and policies
concerning eqhu:uht? of employment opportunity in the broadcasting industry. The
Commiseion 8 orward to the Congress such legislative recommendations to im-
prove equal employment opportunity in the broadcasting industry as it deems neces-

sary.

(® Broapcasting EQuaL EmpLoyMeENT OpporTUNITY.—Part II of title VI of the
Communications Act of 1934 is amended by adding at the end thereof the following
new section:

“S8EC. 617. EQUAL EMPLOYMENT OPPORTUNITY OBLIGATIONS OF MUST-CARRY STATIONS.

‘“a) APPLICATION OF SECTION.—This section shall apply to—
(1) the licensee for any television broadcasting station that is eligible for car-
i under section 614 or 615; and
‘“2) any co: tion, partnership, association, joint-stock company, trust, or
affiliate or subeidiary thereof engaged primarily in the management or oper-
ation of any such licensee.

“() EQUAL YMENT OPPORTUNTTY REQUIRED.—Equal opportunity in employ-
ment shall be afforded by each entity specified in subsection (a), and no person shall
be discriminated against in employment by such entity because of race, color, reli-
gion, national origin, age, or sex.

‘“(¢) EMPLOYMENT PoLiCIRS AND PrACTICES REQUIRED.—Any entity speciﬁed in sub-
section (a) shall establish, maintain, and execute a positive continuing program of
specific ;lwlractlces designed to ensure equal opportunity in every aﬁ:uect of its employ-
ment policies and practices and to promote the hiring of a workforce that reflects
the diversity of its community. Under the terms of its programs, such entity shall—

“(1) define the responsibility of each level of m ement to ensure a positive
application and vigorous enforcement of its policy of equal opportunity, and ee-
tablish a procedure to review and control managerial and supervisory perform-

ance;

“(2) inform its employees and recognized employee organizations of the equal
employment opportunity policy and pregram and enlist their cooperation;

“(8) communicate its equal employment opportunity policy and program and
its employment needs to sources of qualified applicants without regard to race,
color, religion, national origin, age, or sex, and solicit their recruitment assist-
ance on a continuing basis; .

“(4) conduct a continuing program to exclude every form of prejudice or dis-
crimination based on race, color, religion, national origin, age, or sex, from its
personnel policies and practices and working conditions; and

“(5) conduct a continuing review of job structure and employment practices
and adopt positive recruitment, training, job design, and other measures needed
to ensure genuine equality of opportunity to participate fully in all its organiza-
tional units, occupations, and levels of responsibility.

“(d) CommissioN RuLes REQUIRED.—

“(1) DEADLINE FOR RULES.—Not later than 270 days after the date of enact-
ment of this section, and after notice and opportunity for hearing, the Commis-
sion shall prescribe rules to carry out this section.

“(2) CoNTENT OF RULES.—Such rules shall specify the terms under which an
entity specified in subsection (a) shall, to the extent possible—

“(A) disseminate its equal opportunity program to job applicants, employ-
ees, and those with whom it regularly does business;
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“(B) use minority organizations, organizations for women, media, educa-
tional institutions, and other potential sources of minority and female ap-
plicants, on an ongoing basis as a potential source of referrals for whenever
jobe may become available; .

“(C) evaluate its employment profile and job turnover against the avail-
ability of minorities and women 1n its service area;

“(D) undertake to offer promotions of minorities and women to positions
of greater responsibility; .

“(E) encourage minority and female entrepreneurs to conduct business
with all parts of its operation; and

‘“(F) analyze the results of its efforts to recruit, hire, promote, and use the
service of minorities and women and explain any difficulties encountered in
implementing its equal employment opportunity program. )

“8) RTS8 REQUIRED.—Such rules also shall require an entity specified in
subsection (a) with more than 5 full-time employees to file with the Commission
an annual statistical report identifying by race and sex the number of employ-
ees in each of the following full-time and part-time job categories—

“(A) Corporate officers.

“(B) General Manager.

“(O) Chief Technician.

“(D) Comptroller.

“(E) General Sales Manager.

“(F) Production Manager.

“(G) Managers.

‘““(H) Professionals.

“(I) Technicians. -

“(J) Sales.

“(K) Office and Clerical.

“(L) Skilled ns.

“(M) Semiskilled ratives.

“(N) Unskilled Laborers.

“(0) Service Workers.

“(4) ADDITIONAL CONTENTS OF REPORTS.—In addition, such report shall state
the number of job openings occu.rring.uduring the course of the year and (A)
shall certify that the openi were filled in accordance with the program re-
quired by subsection (c), or (B) shall contain a statement providing reasons for
not filling such positions in accordance with such ﬁglrog'ram The statistical
report shall be available to the public at the central office and at every location
where more than 5 full-time employees are regularly assigned to work.

“(5) RuLes AMENDMENTS.—The Commission may amend such rules from time
to time to the extent necessary to carry out the provisions of this section. Any
such amendment shall be made after notice and opportunity for comment.

“(e) ENFORCEMENT.—

“(1) ANNUAL CERTIFICATION.—On an annual basis, the Commission shall certi-
fy each entity described in subeection (a) as in compliance with this section if,
on the basis of information in the possession of the Commission, including the
report filed pursuant to subsection (dX8), such entity was in compliance, during
the annual period involved, with the requirements of subsections (b), (c), and (d).

“(2) LicENSE RENEWAL REVIEWS.—The Commission shall, at the time of license
renewal, review the employment practices of each entity deecribed in subsection
(a), in the aggregate, as well as in individual job categories, and determine
whether such entity is in compliance with the requirements of subseections (b),
(c), and (d), incluzug' whether such entity’s employment practices deny or
abridge minorities and women equal opportunities. part of such investiga-
tion, the Commission shall review whether the entity’s reports filed pursuant to
subsection (dX8) accurately reflect employee responsibilities in the reported job
classifications and accurately reflect compliance with the equal employment op-

rtunity plan in filing its annual reports.

“(f) ComrLAINTS.—Employees or applicants for employment who believe they have
been discriminated against in violation of the requirements of this section, or rules
under this section, or any other interested person, may file a complaint with the
Commission. A complaint by any such person shall be in writing, and shall be
signed and sworn to by that person. The rules prescribed under subsection (dX1)~
shall specify a program, under authorities otherwise available to the Commission,
for the investigation of complaints and violations, and for the enforcement of this
section.
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“(g) PENALTIES.—

“(1) IN GENERAL.—Any person who is determined by the Commission, through
an investigation pursuant to subsection (e) or otherwise, to have failed to meet
or failed to make best efforts to meet the requirements of this section, or rules
under this section, shall be liable to the United States for a forfeiture penalty of
$200 for each violation. Each day of continuing violation shall constitute a sepa-
rate offense. Any entity defined in subsection (a) shall not be liable for more
than 180 days of forfeitures which accrued prior to notification by the Commis-
sion of a potential violation. Nothing in this ph shall limit the forfeiture
imposed on any person as a result of any violation that continues subsequent to
such notification. In addition, any person liable for such penalty may also have
any license under this Act conditioned, suspended, or revoked. Whoever know-
ingly makes any false statement or submits documentation which he knows to
be false, pursuant to an application for certification under this section shall be
in violation of this section.

¥(2) ApprrioNAL RemEDIES.—The provisions of paragraphs (2XD), (8), and (4), of
section 503(b) shall apply to forfeitures under this subsection.

“(8) NoTice oF PENALTIES.—The Commission shall provide for notice to the
public of any penalty imposed under this section.

“(h) EFFeECT ON Laws.—Nothing in this section shall affect the authority of
any State or local ;ﬁ)svernment—

“(1) to establish or enforce any requirement which is consistent with the re-
quirements of this section, including any requirement which affords equal em-
ployment opportunity protection for employees; or

“(2) to establish or enforce any provision requiring or encouraﬂng any entity
specified in subsection (a) to conduct business with enterprises which are owned
or controlled by members of minority groups (a8 defined in section
309(iX3XCXii)) or which have their principal operations located within the local
service area of such entity.”.

SEC. 13. HOME WIRING.

Section 624 of the Communications Act of 1934 (17 U.S.C. 544) is amended by
adding at the end the following new subsection:

“(1) Within 120 days after the date of enactment of this subsection, the Commis-
sion shall prescribe rules concerning the disposition, after a subscriber to a cable
system terminates service, of any cable installed by the cable operator within the
premises of such subscriber.”.

SEC. 14. SALES OF CABLE SYSTEMS.

Part II of title VI of the Communications Act of 1934 is further amended by
adding at the end thereof the following new section:
“SEC. 618. SALES OF CABLE SYSTEMS.

“(a) 3-YEAR HoLpING PErIOD REQUIRED.—Except as provided in this section, no
cable operator may sell or otherwise transfer ownership in a cable system within a
86-month period following either the acquisition or initial construction of such
system by such operator.

“(b) TRRATMENT OF MULTIPLE TRANSFERS.—In the case of a sale of multiple sys-
tems, if the terms of the sale require the buyer to subsequently transfer ownership
of one or more such systems to one or more third parties, such transfers shall be
considered a part of the initial transaction.

“(c) ExceprioNs.—Subsection (a) of this section shall not apply to—

“(1) any transfer of ownership interest in any cable system which is not sub-
ject to Federal income tax liability;

“(2) any sale required by operation of any law or any act of any Federal
agency, any State or political subdivision thereof, or any chiging authority;

or

‘(3) any sale, assignment, or transfer, to one or more purchasers, assignees, or

tranferees controlled by, controlling, or under common control with, the seller,
ignor, or transferor.

“(d) Warver AuTtHORITY.—The Commission may, consistent with the public inter-
est, waive the requirement of subsection (a), except that, if the franchise requires
franchise authority approval of a transfer, the Commission shall not waive such re-
quirements unless the franchise authority has approved the transfer.

“(e) LIMITATION ON DURATION OF FRANCHISING AUTHORITY POWER TO DISAPPROVE
Transrers.—In the case of any sale or transfer of ownership of any cable system
after the 36-month period following acquisition of such system, a franchising author-
ity shall, if the franchise requires franchising authority approval of a sale or trans-
fer, have 120 days to act upon any request for approval of such sale or transfer that
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contains or is accompanied by such information as is required in accordance with
Commission reg:.latlons and by the franchising authority. If the franchising author-
ity fails to render a final decision on the request within 120 days, such request shall
be deemed granted unless the requesting party and the franchising authority agree
to an extension of time.”.

8EC. 15. CABLE CHANNELS FOR COMMERCIAL UBE.

(a) Rates, TerMs, AND CoNDrrioNs.—Section 612(c) of the Communications Act of
1984 (47 US.C. 582 is amended.
1) in paragraph (1), by striking “consistent with the purpose of this section’
and maertm‘g’ comnstent with regulations prescribed by the Commission under

paragraph
(2) by addmg at t.he end thereof the following new paragraph:

“(4) The Commission shall, not later than 180 days after the date of enactment of
the Cable Television Consumer Protection and Competition Act of 1992, by reg'ula
tion establish—

“(A) a formula to determine the maximum rates which a cable operator may
establish under paragraph (1) of this subsection;
‘(B) standards concerning the terms and conditions which may be so estab-

lished;
“(C) standards concerﬁ methods for collection and billing for commercial
use of channel capaci e available under this section; and
“D) procedu.rea for the expedited resolution of disputes concerning rates or
carriage under this section.”.

(b) Access FOR QUALITY MINORITY PROGRAMMING SOURCES AND QUALIVIED Epuca-
TIONAL ProGRAMMING Sources.—Section 612 of such Act is er amended by
adding at the end thereof the following new subsection:

(iX1) Notwithstanding the provisions of subsections (b) and (c), a cable operator
required by this section to d te channel capacity for commercial use may use
any such ¢ el capacity for the provision of programming from a qualified mmor—
t{) source or from any qualified educational prgl%mmmmg
whether or not such source is affiliated with the cable operator e channel capac-
ity used to provide programming from a qualified minority programming source or
from any qualified educational programming source pursuant to this subsection
may not exceed 33 percent of the channel capacity demgnat.ed pursuant to this sec-
tion. No programming provided over a cable gystem on July 1, 1990, may qualify as
mmorlty programming or educational programming on that cable system under this

“2) For purposes of this subsection, the term ‘qualified minority Frog'mmmmg
source’ means a programming source which devotes mgmﬁeantly all of its program-
ming to coverage of minority viewpoints, or to programming directed at members of
minority groups, and which is over 50 percent minority-owned, as the term ‘minori-
ty’ is defined in section 309GX3XCXii) ofpe
“8) For purposes of this subsection, the term ‘qualified educational programming
source’ means a programming source which devotes significantly all of its program-
mmﬁ to educational or instructional programming of such a nature that it promotes
¢ understanding of mathematics, the sciences, the humanities, and the arts and
a documented annual nditure on p: exceeding $15,000,000. Pro--
ndituree s mean all annual costs incurred by the cha.n.nel origi-
nator to produce or acﬁmre programs which are scheduled to appear on air, and
shall specifically exclude marketing, promotion, satellite transmission and oper-
ational coets, and general administrative coets. Nothing in this subsection shall sub-
stitute for the requirements to carry q)uahﬁed noncommercial educational television
stations as specified under section 615.”
SEC. 16. CABLE FOREIGN OWNERSHIP RESTRICTIONS,
(a) FinpiNgs.—The Co finds that—

(1) restrictions on alien or foreign ownership of broadcasting and common car-
riers first were enacted by Congress in the Radio Act of 1912;

(2) cable television service currently is available to more than 90 percent of
American households, more than 62 percent of American households subscribe
to such services, and the majority of viewers rely on cable as the conduit
through which they receive terrestrial broadcast

(3) many Americans receive a significant portion of their daily news, informa-

tion, and entertainment from cable television systems, and such
systems should not be controlled by foreign entities; and
(4) the policy Justifications underlyi restrictions on alien ownership of

broadcast or common carrier licenses have equal application to alien ownership
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of cable television systems, direct broadcast satellite systems, and multipoint
distribution services.

(b) AMENDMENT TO COMMUNICATIONS ACT.—Section 310(b) of the Communications

Act of 1934 (47 U.S.C. 310(b)) is amended— -

()}) by redesignating paragraphs (1) through (4) as subparagraphs (A) through

(2) by inserting “(1)” after “(b)"’; and
(3) by adding at the end thereof the following new paragraphs:

“(2XA) No cable system (a8 such term is defined in section 602) in the United
States shall be owned or otherwise controlled by any alien, representative, or corpo-
ration described in subparagraph (A), (B), (C), or (D{of paragraph (1) of this subeec-
tion.

“(B) Subparagraph (A) of this ph shall not be applied—

“(i) to require any such alien, representative, or corporation to sell or
of any ownership interest held or contracted for on or before June 1, 1
mred in accordance with clause (ii); or
wmmblt any such alien, representative, or corporation that owns, has
on or before June 1, 1990, to acquire ownership, or otherwise con-
trols, any cable system from a.cqmrmg ownership or contro! of additional cable
‘systems if the total number of households passed by all the cable systems that
such alien, representative, or corporation would, as a result of such acquisition,
own or control does not exceed 2,000,000.
“(3XA) For p of paragraph (1) of this subsection, a license or authorization
for any of the following services shall be deemed to be a broadcast station license:
“(i) cable auxiliary relay services;
“(ii) multipoint distribution services;
“(iii) direct broadcast satellite services; and
“(iv) other services the licensed facilities of which may be substantially devot-
ed toward providing programming or other information services within the edi-
torial control of the licensee.

“(B) Subparagraph (A) of this paragraph shall not be applied to any cable opera-
tor to the extent t such operator is eEgible for the exemptions contained in sub-
paragraph (B) of paragraph (2).”.

SEC. 17. THEFT OF CABLE SERVICE.
Section 633(b) of the Communications Act of 1934 (47 U.S.C. 533(b)) is amended—
(1) in paragraph (2)—
(A) by atnking “$25,000” and inserting $50 000”
(B) by striking “1 ear’’ and inserting “2 y
(C) by stnkmg ,000” and inserting “$100 000” and
riking “2 years” and inserting “5 years”; and
(2) by add’.'mg at the end thereof the following new ph:

“(8) For purposes of all penalties and remedies established tor vwlatwns of subsec-
tion (aX1), the prohibited activity estabhshed herein as it applies to each such device
shall be deemed a separate violation.”

BEC. 18. STUDIES.

(a) Stupy oF ViDEO PROGRAMMING DIVERSITY AND COMPETITION.—

(1) ComMISSION STUDY AND RULEMAKING—The Commission shall conduct a
rulemaking proceeding to review and study to determine whether it is neces-
sary or appropriate in the public interest to prohibit or constrain acts and prac-
tices that may unressonably restrict diversity and competition in the market
for video p . In conducting such proceeding, the Commission—

(A) shall consider the necessity and apﬁ)roprmt.eness of imposing limita-
tions on the degree to which multichannel video programming distributors
may engage in the creation or production of such programming; and

(ﬁ) shall impose limitations on the proportion of the market, 'at an stage
in the distribution of video programming, which may be controlled y any
multichannel video programming distri utor or other person engaged in
such distribution.

(2) ReporT.—Within one year after the date of enactment of this Act, the
Commission shall submit a report on the review and stud {‘ reﬁmred by para-
graph (1) to the Committee on Energy and Commerce of the House of Repre-
sentatives and the Committee on Commerce, Science, and Transportation of the
Senate. Thereafter, the Commission shall continue to monitor (and summarize
in the Commission’s annual reports) the status of diversity and competition in
the marketplace for video programming.
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(3) PROCEEDING REQUIRED TO REVIEW DBS RERSPONBIBILITIES.—The Federal Com-
munications Commission shall, within 180 days after the date of enactment of
this Act, initiate a rulemaking proceeding to impose, with respect to any direct
broadcast satellite system that is not regulated as a common carrier under title
II of the Communications Act of 1934, public interest or other requirements on
direct broadcast satellite systems prov1dmg video programming. Any regula-
tions prescribed pursuant to such rulemaking shall, at a minimum, apply the
access to broadcast time requirement of section 312(a)7) of the Communications
Act of 1934 and the use of facilities requirements of section 315 of such Act to |
direct broadcast satellite systems providing video programming. Such proceed-
ing also shall examine the opportunities that the establishment of such systems
provide for the principle of localism under such Act, and the methods by which
such principle may be served through technological and other developments in,
or regulation of, such systems.

(4) PusLiC BERVICE USE REQUIREMENTS.—The Federal Communications Com-
mission shall require, as a condition of any initial authorization, or renewal
thereof, for a direct broadcast satellite service providing video programming,
that the provider of such service reserve not lees than 4 percent or more than 7
percent of the channel capacity of such service exclusively for noncommercial
public service uses. A provider of direct broadcast satellite service may use any
unused channel capacity designated pursuant to this paragraph until the use of
such channel capac1ty is obtained, pursuant to a written agreement, for public
service use. The direct broadcast satellite service provider may recover o g the
direct costs of transmitting public service programming on the channe
served under this subsection.

(5) StupY PANEL—There is established a study panel which shall be com-
prised of a representative of the Corporation for Public Broadcasting, the Na-
tional Telecommunications and Information Administration, and the Office of
Technol Assessment selected by the head of each such entlty Such study
panel 8 within 2 years after t{Ae date of enactment of this Act, submit a
report to the Co (:grem containing recommendations on—

(A) meth d strategies for promoting the development of program-
ming for transmission over the public use channels reserved pursuant to

B) p}:]hs;id).(sA) d criteria f 1 f h channels

me and criteria for selecting programmmg or such c e

that avoids conflicts of interest and the exercise of editorial control by the
direct broadcast satellite service provider; and

© 1den23mg existing and potential sources of funding for administra-
tive and production costs for such public use programming.

(6) DerFNTTIONS.—AS used in this subsection—

(A) the term ‘“direct broadcast satellite systems” includes (i) satellite syg-
tems licensed under Part 100 of the Federal Communications Commission’s
rules, and (ii) high power Ku-band fixed service satellite systems provi
video service directly to the home and licensed under Part 25 of the Fede
Communications Commission’s rulea, and

(B) the term “public service uses” includes—

(i) programming produced by public telecommunications entities, in-
cluding programming furnished to such entities by independent produc-
tion services;

(ii) programming produced by public or private educational institu-
tions or entitiee for educational, mstructlonal or cultural purpoees; and

(iii) programming produced any entity to serve the Era.m
needs of specific communities ofy interest, including linguisti dis-
tinct groups, minority and ethnic groupe, and other groups.

(b) SPorTS PROGRAMMING MIGRATION STUDY AND RT.—

(1) StrupY rREQUIRED.—The Federal Communications Commission shall conduct

an ongoing study on the carriage of local, regional, and national sports pro-

by broadcast stations, cable i networks, and pa -per-
view services. The study shall mveshgatemon a sport-by-sport
trends in the migration of such programming from carriage by broadcast sta-
tions to carriage over cable programming networks and pay-per-view systems,
mt‘::gldmgdsthe economic causes and the economic and social consequences of
such tren

(2) RePorT ON 8TUDY.—The Federal Communications Commission shall, on or
before July 1, 1993, and July 1, 1994, submit an interim and a final re| &
spectively, on the results of the study required by paragraph (1) to the mm1t-
tee on Energy and Commerce of the House of Representatives and the Commit-
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tee on Commerce, Science, and Transportation of the Senate. Such reports shall
include a statement of the results, on a sport-b -sport basis, of the analysis of
the trends required by paragraph (1) and such f,egmlative or regulatory recom-
mendations as the Commisgion considers appropriate.

(c) ProcEEDING WiTH RESPECT TO AREAS RECEIVING POOR OVER-THE-ATR SIGNALS.—
The Federal Communications Commission shall initiate an inquiry and rulemaking
to examine the feasibility of provi% to network and independent broadcast-
ing station signals to persons who su ibe to direct broadcast satellite service and
are unable to receive such signals (of e B quality) over the air from a local li-
censee or from a cable system. In undertaking such rulemaking, the Commission
2}1:81} tﬁake'into consideration pertinent economic and technological factors, including

e following:

(1) the extent to which individuals in rural, underserved areas are unable to
receive broadcast television transmission; and

(2) potential ways in which operators of satellite-delivered programming serv-
ices or the manufacturers or distributors of receiving equipment might enhance
the ability of such persons to receive and readily access additional video pro-
gramming, including without limitation, an electronic switching capability as a
minimum feature on satellite television receiving equipment.

SEC. 19. ANTITRUST IMMUNITY.

(a) Nothing in the amendments made by this Act shall be construed to create any
immunity to any civil or criminal action under any Federal or State antitrust law,
or to alter or restrict in any matter the applicability of any Federal or State anti-
trust law.

SEC. 20. EFFECTIVE DATE.

Except where otherwise expressly provided, the provisions of this Act and the

amendments made thereby shall take effect 60 days after the enactment of this Act.

PurPOSE AND SUMMARY

Passage of the Cable Communications Policy Act of 1984 (Cable
Act) was premised on the expectation that emerging competition in
the video marketplace would result in reasonable rates for cable
service and improved customer services practices. Since passage of
the Cable Act, however, competition to cable from alternative mul-
tichannel video technologies largely has failed to materialize. At
the same time, consumer complaints about high and rising cable
rates and poor customer service practices have ome widespread.
Concerns also have been raised about the evolving structure of the
video programming marketplace and its implications for the flow of
news, information, and entertainment to the American people.

H.R. 4850 is designed to address the principal concerns about the
performance of the cable industry and the development of the
market for video programming since passage of the Cable Act. The
legislation will protect consumers by preventing unreasonable
rates, by improving the cable industry’s customer service practices,
and by sparking the development of a competitive marketplace.
Rate regulation will be permitted only in the absence of effective
competition. Specifically, the legislation requires cable operators to
offer a basic service tier, consisting, at a minimum, of broadcast
signals carried on the cable system and public, educational, and
governmental (PEG) access channels. Cable operators will retain
the authority to include any additional programming services on
this basic tier. The Federal Communications Commission (FCC or
the Commission) is required to establish a formula for determining
the maximum price cable operators may charge for this tier. H.R.
4950 also directs the FCC to develop the means to identify and to
reduce, in individual cases, unreasonable cable rates. A franchising
authority or other relevant State or local government entity will be
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authorized to file a complaint with the FCC alleging that a rate is
unreasonable. The legislation uires the FCC to consider such
complaints in a fair and exped.i proceeding and to establish pro-
cedures for refunding any “unreasonable” portion of the rates paid
by subscribers after the fili g of a complaint.

A principal goal of H.R. 4850 is to encourage competition from
alternative and new technologies, including competing cable
system, wireless cable, direct broadcast satellites, and satellite
master antenna television services. Accordingly, the legislation pro-
hibits franchising authorities from granting exclusive franchises
and from unreasonably refusing to award additional franchises.
The legislation also permits municipalities to establish and operate
their own competing cable systems.

In order to stem and reduce the potential for abusive or anticom-

titive actions against programming entities, the legislation pro-

ibits multichannel video programming distributors from coercing
programmers to provide exclusivity for video Erogramming against
other multichannel video programming distributors as a condition
of carriage on a cable system; from requiring a financial interest in
a program service as a condition of carriage; and from discriminat-
ing against non-affiliated cable programming services with respect
to terms and conditions of carriage.

In an effort to ensure the contained availability of free over-the-
air broadcasting, the legislation contains provisions that govern
cable carriage of local broadcast signals. Under the must carry pro-
vision, cable operators will be obligated to reserve up to one tﬁi.rd
of their systems’ channel capacity for carriage of local commercial
television stations. Cable operators also will be required to carry all
qualified local noncommercial television stations, subject to certain

exce%tions.

H.R. 4850 contains additional provisions designed to enhance the
interests of cable subscribers and to protect consumers from the
unfair practices of some cable operators. For example, for systems
where 1t is or becomes technologically feasible, and for all systems
within five years, (subject to a two year extension after a study and
report by the FCC), cable operators will be prohibited from requir-
ing subscribers to purchase any tier of service other than the regu-
lated basic tier before being permitted to purchase services offered
on a per program, per programming service, or per channel basis.
Further, H.R. 4850 prohibits cable operators from charging sub-
scribers for pro%'ra.mming that they have not affirmatively request-
ed; permits cable operators to offer reasonable discounts to senior
citizens; and enables local authorities to require advance notice of

p ing and channel assi ent changes.
g.R. 4850 also requires the to establish a formula to deter-

mine the maximum price cable operators may charge for cable
equipment and services, including remote control devices, convert-
er boxes, additional outlets, and installation. In addition, the legis-
lation requires the FCC to establish minimum federal standards for
customer service, and ensures that states and local authorities
retain the ability to enact and enforce laws that impose more strin-
gent customer service requirements as well as generic consumer
protection laws. The legislation also obligates the FCC to prescribe
regulations to increase the compatibility between television sets
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equipped with advanced features, video cassette recorders, and
cable systems, consistent with the need for cable operators to pre-
vent theft of cable service. Finally, the legislation requires the l?CC
to develop regulations to promote the commercial availability of
remote controls from cable operators and retail vendors.

H.R. 4850 also contains provisions to promote the continued
availability of sports pr ing to all television viewers. The
bill provides states ancF local authorities with the authority to regu-
late the rates charged by cable operators for pay-per-view telecasts
of championship events in professional baseﬁa.{l, basketball, foot-
ball, and hockey. In addition, H.R. 4850 uires the FCC to con-
duct a study and report to Congress on trends regarding the migra-
tion of local, regional, and national sports programming from car-
riage by broadcast stations to cable programming networks and
pavlw:-per-view services.

o advance equality of employment opportunities for women and
minorities, the bill requires the FCC to revise its regulations con-
cerning the annual statistical reports identifying by race, sex, and
job title the number of employees of cable operators in job catego-
ries specified by the Commission. The bill extends the Commis-
sion’s equal employment opportunity regulations to all multichan-
nel video programming distributors. The legislation further extends
similar ecllual employment opportunity regulations to all broadcast-
ers eligible for must status under the bill.

Other provisions in H.R. 4850 require the FCC to establish mini-
mum technical standards for the technical operation and signal
qualit{mof cable operators; to ensure that viewers of cable program-
ming have access to emergency information provided by the emer-
gency broadcasting system; to collect financial information from
cable systems on an annual basis; to address, by regulation, the
issue of ownership of home wiring; and to place limits on horizon-
tal concentration of cable system ownership and determine wheth-
er limitations on vertical integration are necessary or appropriate.

In addition H.R. 4850 requires the Commission to submit to Con-
gress reports concerning the financial condition of the cable indus-
try as well as diversity and competition in the video programming
marketplace. The legislation further requires the Commission to
initiate a rulemaking to impose public interest requirements on
direct broadcast satellite (DBS) systems, to consider the impact
direct broadcast satellites will have on the principle of localism,
and to require DBS operators to reserve 4-7 percent of their chan-
nel capacity for noncommercial public service uses. Finally, the leg-
islation imposes anti-trafficking rules and foreign ownership re-
strictions on cable systems and strengthens thelﬁenased access and
the t}:&aft of cable service provisions contained in the Communica-
tions Act.

BACKGROUND AND NEED FOR THE LEGISLATION
THE 1984 CABLE ACT

The Communications Act of 1934 was adopted well before the
emergence of cable television technology. As a result, the Act,
which provides the overall framework for communications policy-
making in the U.S., did not contain a national policy to guide the
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development of the cable television industry. Prior to 1984, cable
television was regulated principally at the local government level
through the franchise process. In addition, a number of states, as
well as the Federal government, had rules and regulations regard-
ing the terms of 1 franchises.

ponding to the varied regulatory schemes affecting the cable
industry, Congress enacted the Cable Communications Policy Act
of 1984, amending the Communications Act to incorporate “cable
communications.” The legislation established a national policy that
clarified a system of locgm state and Federal regulation of cable tel-
evision. The Cable Act was intended to create a statutory balance
emphasizing reliance on the local franchising process as the pri-
mary means of cable television regulation, while defining and lim-
iting the authority that a franchising authority may exercise
through the franchgé.tig process.

The Cable Act ified local government authority to regulate
cable by laying the ground rules for the relationship between the
cable operator and the local government entity (usually the cit'{‘hin
which the cable company operates) that grants the franchise. The
Cable Act, among other things, set about strict guidelines confirm-
ing municipal regulatory authority by limiting rate regulation, per-
mitting municipa.l franchise fees to rise from 3 percent to 5 percent
of an operator’s gross revenues, and providing local governments
authority to deny franchise renewal LiP a cable operator’s perform-
ance fails to meet a particular standard. Since December 30, 1986,
state and local governments have been prohibited from regulating
the basic service rates of cable systems in the vast majority of tele-
vr;ﬁion markets due to the FCC’s adoption of “effective competition”

es.

When the Cable Act was passed in 1984, Congress believed that
deregulation would enable the cable industry to prosper, benefiting
both consumers and industry participants alike. To a large extent,
that prediction has been realized. The Committee notes that in the
7 years since passage of the Cable Act, the cable industry has expe-
rienced tremendous growth. Cable penetration has increased from
37 percent of television households in January 1985 to approxi-
mately 61 percent in June 1992. Monthly revenue earned by cable
operators also has grown dramatically, according to statistics 1pro—
vided by Paul Kagan Associates, from $18.94 per subscriber in 1984
to $31.51 per subscriber in 1991. In addition, during this period,
annual cable advertising revenues have increased five-fold, from
less than $600 million in 1984 to approximately $3 billion in 1991.
Moreover, the quality and diversity of programming available to
consumers and cable’s annual investment in programming has in-
creased greatly.

The Committee recognizes that increased cable subscribership
levels and investment in prog‘ram_ml-li-:ﬁ, which, in turn, led to in-
creased advertising revenues, are linked closely to many of the
Cable Act’s deregulatory provisions. In the years since passage of
the Cable Act, however, the Committee has become increasingly
concerned about the actions of some cable operators who clearly
have abuse both their unique position in the marketplace and their
deregulated status. Some cable operators have behaved in an anti-
competitive fashion against un iated programming services and



30

alternative multichannel video system providers. Further, subscrib-
ers in many localities across the country have endured substantial,
and sometimes unjustified, rate hikes as well as poor customer
service.

The Committee notes that the competition to cable system opera-
tors from other providers of video programming that the Commit-
tee anticipated during consideration of the 1984 Act, such as wire-
less and private cable operators, cable overbuilders, the home satel-
lite dish market, and direct broadcast satellite operators, largely
has failed to energy. While cable passes more than 95 percent of
U.S. television households, and presently more than 60 percent of
households subscribe to cable, cable’s competitors serve, in the ag-
gregate, fewer than 5 percent of American households.

The Committee also is concerned about the impact of the 1984
Cable Act on the relationship between local governments, including
franchise authorities, and cable operators. The Committee believes
that it is necessary to ensure that local authorities have the ability
to protect consumers from unreasonable rates. The Committee be-
lieves that it is necessary to ensure that states and franchise au-
thorities have the ability to monitor and, where necessary and ap-
propriate, enforce compliance with regulations and agreements
concerning the levels of customer and technical service required to
be provided by cable operators.

H.R. 4850 addresses these concerns. The legislation will protect
consumers from unreasonable behavior by the “renegades’” in the
cable industry, while promoting the development of competing mul-
tichannel video programming distributors. The Committee believes
that competition ultimately will provide the best safeguard for con-
sumers in the video marketplace and strongly prefers competition
and the development of a competitive marketplace to regulation.
The Committee also recognizes, however, that until true competi-
tion itz\éeelgps, some tough yet fair and flexible regulatory measures
are n .

CABLE RATES SINCE DEREGULATION

Pursuant to the 1984 Cable Act, in an effort to spur investment
in new programming services and expanded system capacity, the
FCC deregulated cable rates as of December 30, 1986. At the time
the Cable Act was passed, the Committee believed that the “avail-
ability of competing sources of programming in a given market
[would] keep the rates for basic cable services reasonable in that
market without the need for regulation.” ! Congress believed that
in the absence of rate regulation, the local franchising process
would ensure that cable operators were responsive to the needs of
the local community.

As a result, rate deregulation under the Cable Act applies to all
cable systems, except those that are not subject to “effective compe-
tition” as defined by the Federal Communications Commission
(FCC). Initially, a cable system was considered to be sultH'ect to ef-
fective competition if the entire community it served could receive

! Committee on Energy and Commerce, “Report on the Cable Franchise Policy and Communi-
cations Act of 1984,” House Report 98-984, page 25.
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three or more unduplicated broadcast signals. Under this three
signal standard, cable systems in approximately 96 percent of all
communities were not rate regulated.

On June 13, 1991, the FCC voted to redefine effective competition
in an effort to reflect changes in the video marketplace t had
occurred since the three signal standard was adopted. Under the
new definition, a cable system is considered to be subject to effec-
tive competition if (1) six unduplicated over-the-air broadcast sig-
nals are available in the entire cable community; or (2) an inde-
pendently owned, competing multichannel video delivery service is
available to 50 percent of the homes and subscribed to by at least
10 percent of the homes by the incumbent cable m. Ac-
cording to the General Accounting Office, 569 percent of the cable
systems serving 80 percent of the nation’s cable subscribers are not
subject to regulation under the “six-si ” component of this
standard.? Further, information ?rovid to the Committee indi-
cates that a de minimis number of cable systems are subject to reg-
ulation under the “competing provider’’ component of the effective
competition test.

The Committee finds that since rate deregulation took effect in
December 1986, the cable industry, as the Committee hoped, has in-
vested substantially in capital improvements and programming.
According to statistics provided by the National Ca.gle Television
Association (NCTA), basic cable networks spent $1.5 billion for pro-
gramming in 1991, an increase from $745 million in 1988, and more
than four times the $340 million spent in 1984, Similarly, the t};ﬁ'-
cal cable system offers 30 to 53 channels today compared to the
typical 24 channels or less before the Cable Act was enacted.

However, these expenditures have been accompanied by rate in-
creases which, in some instances, the Committee believes, have
been unreasonable. In response to the complaints of many munici-
palities and consumer groups, in April 1988, the Chairman of the
Committee’s Subcommittee on Telecommunications and Finance,
requested that the General Accounting Office (GAO) conduct a
review of the effects of the deregulation of rates pursuant to the
Cable Act. Specifically, GAO was asked to analyze patterns and dif-
ferentials in the rates ¢ ed by cable companies on December 1,
1986, one month prior to deregulation, and the rates charged on
Of(t:_tober 1, 1988, almost two years after rate deregulation became
effective.

GAO developed the rate survey methodology and questionnaire
with in(p}ut from both the NCTA and the National League of Cities
(NLC). GAO sent questionnaires to a random sample nationwide of
1,950 cable systems and received 1,461 usable responses, a response
rate of 74 percent. The results, released in August 1989, indicated
that monthly rates for the lowest priced basic service increased 29

rcent, or four times the rate of inflation, and that almost one in

ve cable subscribers incurred a rate increase of more than fifty
percent. The survey also showed, however, that although cable
rates had increased, cable systems were providing consumers addi-
tional channels, from an average of channels on the lowest

s Gzneml Accounting Office, 1991 Survey of Cable Television Rates and Services, July 1991,
page
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priced basic service in December 1986 to approximately 30 chan-
nels in 1988. The survey also concluded that cable systems’ average
monthly revenue per subscriber increased from $21.58 in 1986 to
$24.68 in 1988, an increase of fourteen percent.

The 1989 GAO rate survey provided important information but
left several unanswered questions. As a result, GAO initiated a
follow-up survey of cable television rates and services. In drafting
the follow-up survey, GAO met with representatives from the FCC,
NCTA, NLC, the Community Antenna Television Association
(CATA), the U.S. Conference of Mayors, and members of the Tele-
communications and Finance Subcommittee staff. For its follow-up
work, GAO randomly selected a sample of 1,971 cable systems to
survey from which it received 1,530 usable responses, a response
rate of 78 percent. GAO released the results of the follow-up survey
in June 1990.

GAO found that basic rates for cable service continued to in-
crease at a “rather significant rate.” 3 GAO determined that from
December 1988 to December 1989, an average cable subscriber’s
monthly rates for both the lowest priced and the most popular
basic services increased by 10 percent, or more than twice the rate
of inflation, and that an estimated 12 percent of cable system otper-
ators increased rates by more than 20 percent, or more than four
times the rate of inflation. More specifically, GAO found that an
estimated 6 percent of cable system operators increased rates for
the most popular tier of service by 21-30 percent, that apgroxi-
mately 3 percent of cable operators increased rates by 31-40 per-
cent, that nearly 2 percent of cable operators increased rates by
41-50 percent, and that slightly more than 1 percent of cable oper-
ators increased rates by more than 50 percent. GAO determined
that these rate increases were accompanied by small increases (one
and two channels, respectively, for the lowest priced and most pop-
ular basic services) in the average number of basic channels of-
fered. The survey also concluded that revenue to cable operators

r subscriber increased, on average, 5 percent, from $25.00 to
§§6.36, during 1989.

In addition, GAO’s follow-up survey showed average rate in-
creases from 1986 to 1989 of 39 percent and 43 percent for the most
gopular and lowest priced basic services, respectively, as well as a

1 percent increase in revenue per subscriber. GAO also deter-
mined that from December 1984 to December 1989, rates for the
lowest priced basic cable service rose 68 percent, or nearly three
times the rate of inflation of 23.7 percent for that period.

On July 31, 1990, the FCC released a report to Congress (FCC
Cable Report) pursuant to the requirements of the 1984 Cable Act.
In its report, the FCC also analyzed changes in rates charged for
cable services since deregulation. For its analysis, the Commission
utilized the raw data collected by GAO for its follow-up rate
survey. The FCC, like GAO, concluded that cable rates rose appre-
ciably under deregulation. The FCC found that between 1986 and
1989, monthly rates for the lowest price tier of service increased by

2 Briefing statement before the Subcommittee on Telecommunications and Finance of the
Committee on Ene: and Commerce of John M. Ols, Jr., Director, Housing and Community
Development Issuee, U.S. General Accounting Office, June 14, 1990, Page 1.
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36 percent and for the most popular tier of service by 38 percent.
The FCC survey further revealed that increases in the average sub-
scriber’s total monthly bill slowed from 7.1 percent in 1987 and 7.2
percent in 1988 to only 5.4 percent, or slightly above the rate of
inflation, in 1989. The FCC also noted that because of the increase
in the number of channe ce({)rovided, the cost per channel to sub-
scribers for the lowest pri tier of service rose only 7 percent be-
tween 1986 and 1989.4

In May 1991, GAO was asked to address the level of cable rate
increases or decreases during 1990. GAO also was requested to
structure the study to be compatible with prior GAO cable rate
surveys, so that cable rate trends could be explored. Accordingly,
GAO contacted the 1,630 cable systems that responded to its 1990
surw;y, it received a response rate of 98 percent (1,505 of 1,530 sys-
tems

In its third survey, released in July 1991, GAO documented con-
tinued, and often substantial, rate increases. Specifically, GAO de-
termined that although average monthly rates for the lowest
priced basic service increased by 9 percent from December 1989 to
April 1991, the average number of channels offered dropped by
one. The Committee notes that for the first time, cable consumers
appeared to be spendmg more money on cable service and receiv-
ing less programming in return. GAO further determined that
during this time period, average monthly rates for the most popu-
lar basic service increased by 15 percent (more than twice the rate
of inflation), while the average number of channels available in-
creased by two. In addition, GAO found that approximately 70 per-
cent of subscribers for the most popular service and 66 percent for
the lowest priced service incurred rate increases of more than 10
Fercent between December 1989 and April 1991. Overall, GAO

und that during the first four and one-half years of deregulatlon
(November 1986 to April 1991), the monthly charge for the lowest
Easced service increased by 56 percent and for the most popular

ic service by 61 percent—increases of more than three times the
rate of inflation.

The Committee concurs in the findings of both the FCC and GAO
concerning the magnitude of rate increases since passage of the
Cable Act. The Committee finds that rate increases imposed b
some cable Oferators are not justified economically and that a mi-
nority of cable operators have abused their deregulated status and
their market power and have unreasonably raised the rates they
charge subecnﬁrs The Committee believes that it is necessary to
protect consumers from unreasonable cable rates.

In the Committee’s view, the FCC’s redefinition of effective com-
petition does not obviate the need for a legislative approach to pro-
tecting consumers. First, the Committee questions the extent to
which the FCC’s action adequately will protect consumers in urban
and suburban areas who are likely to be served by at least six over-
the-air broadcast stations. As noted above, the GAO has deter-

* The results of the GAO and FCC reports generally are consistent. Any differences in the
reaults can be attributed to differences in the way the hﬁ:é:g:nhahonuaggngauﬂ and ana-
lyzed the data. GAO's results were computed on a per su basis, whereas the FCC’s re-
sults were computed on a per gystem bams.
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mined that the rates of only 20 percent of the nation’s cable sub-
scribers will be ted under the new definition. Second, as FCC
Chairman Alfred Sikes testified, “I do not think our effective com-
petition rulemaking will promote the development of robust compe-
tition.” 8 The Committee believes that a fully competitive market-
place ultimately will provide the most efficient and broadest safe-
guards for consumers.

The rate tion provisions contained in H.R. 4850 will pro-
vide improved protection for consumers. The legislation permits
rate regulation only in the absence of effective competition, which
is defined to exist if (1) fewer than 30 percent of households in the
franchise area subscribe to cable; (2) at least two sources of multi-
channel video programming are offered to 50 percent of households
and subscribed to by at least 15 percent of households; or (3) a mul-
tichannel video p distributor owned by the franchising
authority for that chise area offers service to at least 50 per-
cent of households. The legislation requires the FCC to establish a
cost-based formula for determining the maximum price cable oper-
ators will be permitted to charge for a required basic tier consist-
ing, at a minimum, of all broadcast signals carried on the cable
system and public, educational and governmental (PEG) access

els. The legislation also directs the FCC to develop the means
to identify unreasonable rates charged by cable operators for cable
programntlﬁ services. A franchising authority or other relevant
state or 1 government entity will be authorized to file a com-
plaint with the Commission alleging that a rate is unreasonable.
The Committee expects that these provisions will provide consum-
ers meaningful protection from unreasonable cable rates.

CUSTOMER SERVICE PRACTICES

The 1984 Cable Act enables a franchising authority to require, as
part of a franchise, provisions for the enforcement of customer
service requirements. Such requirements relate to interruption of
service; disconnection; rebates and credits to consumers; deadlines
to respond to consumer requests or complaints; the location of the
cable operator’s consumer service offices; and the provision to cus-
tomers, or potential customers, of information on billing or serv-
ices.

However, testimony submitted to the Committee indicates that
despite the ability of franchising authorities to include customer
service requirements in franchise agreements, some cable operators
have failed to provide satisfactory customer service. Numerous sub-
misgsions to the Committee demonstrate that some cable operators
frequently break installation and repair appointments, subject cus-
tomers to frequent service interruptions, tg..il to answer customer
calls or place customers on hold for extended periods, and ignore or
are slow to respond to customer billing inquiries.

The results of a New York City survey of cable subscribers, con-
ducted in 1990 and submitted to the Committee, “paint a dismal
picture of customer service in each of the four areas addressed by

¢ Testimony of Alfred C. Sikes, Chairman, Federal Communications Commission, Leﬁ.nlative
Hearing of Committee’s Subcommittee on Telecommunications and Finance on H.R. 1308,
March 20, 1991 page 199.
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the survey—reception, telephone service, service repair, and bill-
ing.” ¢ The survey showed, for example, that of the respondents
who had telephoned their cable operator in the two years prior to
the survey, more than half encountered a busy signal the last time
they telephoned the cable company. And of those respondents ulti-
mately connected by telephone, approximately one-half were put
on “hold” for longer than one minute.

Similarly, in 1990 and 1991, Consumer Reports conducted a
survey to ascertain individuals’ opinions about cable television
service.” According to Consumer Reports, consumers are less satis-
fied with their local cable system than with any other type of serv-
ice Consumer Reports has rated. Specifically, 25 percent of survey
respondents are dissatisfied with their cable company service. In
the year preceding the survey, about 60 percent of respondents ex-
perienced service outages—typically four per year—that affected
all channels and usually lasted less than half a day. One tenth of
respondents reported that the most recent service interruption
lasted two days or longer. In addition, according to Consumer Re-
ports, one in eight respondents experienced billing problems during
the year preceding the survey, and respondents reported that they
had difficulty reac the cable company by telephone nearly 50
percent of the times they tried. Respondents also reported that in
roughly 15 percent of the times a service call was made in person,
the installation or repair was done improperly, and in another 15
percent of the times, the service person failed to keep the service
appointment.

The Committee received further testimony regarding consumers’
views about the customer service practices of some cable operators.
For example, Sharpe James, Mayor of Newark, New Jersey, testi-
fied before the Committee’s Subcommittee on Telecommunications
and Finance that the Board of Public Utilities for the States of
New Jersey, which monitors complaints against cable operators, re-
ceived 16,892 complaints in 1990. According to James, the primary
areas of complaints concerned billing practices, service quality,
rates and fees, and consumers’ ability to reach the cable company.8
Similarly, Kurt L. Schmoke, Mayor of Baltimore, Maryland, testi-
fied that the City of Baltimore received more than 2,160 complaints
regarding cable service in 1990. Of the oomplamts 36.5 percent
concerned the quality of the cable operator’s service, 28.5 percent
were related to installation, 14.25 percent were related to com-
plaints about the cable operator’s billing procedures, and 7.7 per-
cent were related to construction.®

The cable industry has acknowledged that some customer serv-
ice-related problems exist but asserts that such difficulties are asso-

¢ Statement submitted to the Committee by John L. Hanks, Director, Bureau of Franchises for
the City of New York, the National League of Cities, and the U.S. Conference of Mayors, March

1, 1990 Page 3.
7 Consumer rwexwmmthan%OOOrwmmﬁnmxmmademTharesulmofthe
survey appeared 1n the tember 1991 issue of Consumer Re 576-585.
L Testlmon ames, Mayor of the City of Newar! New ersey, Legislative Hearing
of the ttee 8 8 mmittee on Telecommunications and Finance on H.R. 1308, the ‘‘Cable
’I‘elevmqn Protection and Competition Act of 1991,” March 20, 1991, @ 111

le Television Consu.mer Protection and Competition Act of 1991,” March 20, 1991, page 185.
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ciated with rapid and unprecedented growth in the industry. The
cable industry also points to the voluntary customer service stand-
ards NCTA adopted in February 1990 as evidence of the industry’s
commitment to improve service to consumers. The standards ad-
dress practices and performance regarding customer service re-
sponse time, installation, service interruptions, rate changes, chan-
nel repositionin%mofﬁce hours, and billing. Although antitrust laws
prevent NCTA from enforcing these standards, the association ex-
pects the standards to be “picked up by local franchising authori-
ties, who can monitor and enforce them.” 1°

While the Committee commends the cable industry for taking
steps to improve the quality of customer service, the Committee
questions whether the guidelines are stringent enough and wheth-
er a self-policing mechanism can be successful in addressing the se-
rious concerns of consumers about the cable industry’s customer
service practices. The Committee also notes that minimal competi-
tion in the video marketplace means that cable operators have
little or no market incentive to offer consistently high quality cus-
tomer service. Finally, the Committee has concerns about the
extent to which cable systems are complying with the voluntary
standards. At the time the standards were adopted, NCTA stated
that it expected its members to implement the standards fully b
July 1991. To assess industry performance, in April 1991, NCT
surveyed 18 cable companies, 8erving two-thirds of all cable sub-
scribers. Although 85 percent of the respondents reported that they
were in compliance with the standards, only half had applied for
NCTA'’s Seal of Quality Customers Service.

Submissions to the Committee indicate that local franchising au-
thorities also share concerns about the potential efficacy of NCTA’s
voluntary guidelines. Paul Berra, President, National Association
olf;a Telecommunications Officers and Advisors (NATQA), testified
that:

The substance of the NCTA-proposed standards is mini-
mal * * * in every case St. Louis’ city ordinance equals or
exceeds the standards proposed. At tie same time, I have
never heard from my local cable operator that our stand-
ards [in St. Louis] are unrealistic, unfair, or unduly bur-
densome. Many other state and local governments have set
consumer practice standards that have more teeth, are
more specific, or are more sensitive to consumer needs
than the guidelines recommended by NCTA * * * Con-
gress should not be misled. Simple voluntary consumer
service standards are not a substitute for effective govern-
mental oversight.1!

The Committee believes that consumers should receive customer
service superior to that currently available from many cable opera-

1° Testimony of James P. Mooney, President and Chief Executive Officer, Legislative hearing
of the Committee’s Subcommittee on Telecommunications and Finance to consider 9gndmg
ggble legislation, focusing on consumer issues, including rates and services, March 1, 1990, page

!! Testimony of Paul Berra (NATOA), Legislative hearing of the Subcommittee on Telecom-
munications and Finance of the Committee on Energy and Commerce to considc;xégending cable
legislation, focusing on consumer issues, including rates and services, March 1, 1990.
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tors. Accordingly, H.R. 4850 requires the FCC to establish mini-
mum Federal standards for customer service and consumer protec-
tion. The legislation allows local authorities to uire stricter
standards as part of a franchise agreement and to establish and en-
force laws that impose more stringent customer service require-
ments. In addition, states and franchise authorities retain the abili-
ty, under H.R. 4850, to enact and enforce legislation imposing more
stringent consumer protection standards, whether or not the provi-
sions of such laws are written into the cable franchise agreement.

TECHNICAL STANDARDS

The Cable Act allows the FCC to set technical standards related
to facilities and equipment required by a franchising authority in a
franchise agreement. Pursuant to the Cable Act, the FCC retained
its existing standards for Class I cable channels 12 and prohibited
franchising authorities from adopting different standards. The
Commission did not set any technical standards for Class II, Class
OI or Class IV channels and prohibited franchising authorities
from setting their own technical standards. As a result of a court of
appeals decision holding that prohibiti franchise authorities
from acting on Class II channels in the absence of federal stand-
ards was arbitrary and capricious,?® the FCC proposed extending
its Class I standards to Class II and Class III channels.14

On February 13, 1992, the FCC adopted new technical standards
for cable s ms, applicable to all video downstream si%nals
on all cable channels.!® These standards, which define the basic
technical quality of service cable subscribers are entitled to receive,
were base3 in large part on an inter-industry pgarggoeal, submitted
to the Commission as part of its Notice of Pro Rulemaking,!¢
bg the National League of Cities, the U.S. Conference of Mayors,
the National Association of Counties, the National Association of
Telecommunications Officers and Advisors, the NCTA, and the
Community Antenna Television Association. In adopting the new
rules, the FCC preempted local standards that differ from its na-
tional standards, although the Commission allows franchising au-
thorities for cable systems serving rural communities to set certain
lower technical standards. The Commission also permits franchis-
ing authorities for systems serving fewer than 1,000 subscribers to
set standards for such systems, so long as those standards do not
exceed the FCC’s standards.

Submissions to the Committee indicate that cable technical serv-
ice, like customer service, has in some cases been unsatisfactory.
For example, the survey of cable subscribers in New York City in-

12 Class I channels canﬁlbmadcast programming. Class II channels deliver non-encoded cable-
cast . Class ITI channels carry encoded cablecast programming and non-video, non-
interactive communications. Class IV channels interactive communications.

13 See City of New York v. FCC, 814 F.2d 720 (D.E. Cir. 1987) aff'd 108 S.Ct. 1637 (1988).

14 Further Notice of Proposed Rule: ing, “In the Matter of Review of the Technical and
ggggt;tional Requirements of Part 76, Cable Televigion,” MM Docket No. 85-88, 3 FCC Rcd. 5966

18 NTSC (National Television Systems Committee) video is the televigion mqnal standard used
in the U.S. Downstream signals are signals transmitted from a cable system’s headend to sub-
scriber terminals. The Commission’s new technical standards do not apply to non-NTSC video
signals offered on clase III and class IV cable channels.

(lglglg‘lotice of Proposed Rulemaking in MM Docket Nos. 91-169 and 85-88, 6 FCC Recd. 8678
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dicated significant signal quality problems. Approximately 35-40
percent of the respondents rated their cable television reception as
“poor,” ‘“‘very poor,” or “fair.” Further, the survey shows that more
than half of subscribers experienced repeated or prolonged prob-
lems with their cable television picture or sound in the last two
years; a significant percentage of subscribers (28-40 percent) expe-
rienced such a problem in the last 30 days. Similarly, one in eight
respondents in the Consumer Reports survey described picture
quality as fair, poor, or very poor.

The Committee received further testimony regarding the poor
technical quality of cable service offered by some cable operators.
Mayor James testified that of all the complaints the local cable op-
erator for the City of Newark received in 1990, 45 percent con-
cerned poor reception, and another 32 percent concerned the ab-
sence of a signal.!? Similarly, Xavier L. Suarez, Mayor of Miami,
Florida, testified that from 1987 to 1989, nearly 60 percent of the
noncompliance citations issued by Miami pursuant to its cable li-
cense ordinance related to violations concerning maintenance of
the system and technical and safety standards.18

The Committee recognizes that technical problems with cable
service are more likely to occur with older systems and with sys-
tems that are in the process of upgrading their facilities. However,
as the FCC noted in its Cable Report, while the cable industry has
invested substantially in facility upgrades, the investments princi-
pally have resulted in increases in channel capacity and upgrades
in programming, not improvements in the technical quality of serv-
ice. The FCC concluded that “there is a pattern of technical prob-
lems with cable service.”

The Committee concurs with this finding and believes that steps
must be taken to ensure that consumers receive a cable signal of
adequate quality. While the Committee commends the FCC for
adopting new technical standards, it also believes that a legislative
approach is necessary to ensure long-term and continued protection
for consumers. Accordingly, H.R. 4850 requires the FCC to estab-
lish minimum technical standards for the technical operation and
signal quality of cable systems. The legislation also enables a fran-
chising authority to apply to the Commission for a waiver to
impose standards that are more stringent than the standards pre-
scribed by the FCC.

LEASED ACCESS

The 1984 Cable Act requires cable operators to make available
channel capacity for lease by unaffiliated entities. The legislation
mandates that cable systems with 36-54 activated channels reserve
10 percent of these channels for leased access and that systems
with over 55 activated channels reserve 15 percent for leased
access.

17 Tegtimony of Sharpe James, Mayor of the Citl:!v1 of Newark, New Jersey, Legialative Hearing
of the Committee’s Subcommittee on Telecomm ions and Finance on H.R. 1803, the “Cable
Television Consumer Protection and Competition Act of 1991,” March 20, 1991, 116.

18 Teatimony of Xavier L. SBuarez, Mayor of the City of Miami, FL, Legmlatlvgegaﬂrm? of the
Committee’s Subcommittee on Telecommunications and Finance on H.R. 1803, the “Cable Tele-
vision Consumer Protection and Competition Act of 1991,” March 20, 1991, page 156.
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This provision was designed to “assure that the widest possible
diversity of information sources are made available to the public

* & &g

The House Report on the 1984 Cable Act states:

An important concegt in assuring that cable systems
provide the public with a true diversity of programming
sources is leased access. Leased access is aimed at assuring
that cable channels are available to enable program sup-
pliers to furnish programming when the cable operator
may elect not to provide that service as of the pro-
gram offerings [itﬁ) makes available to subscribers. Thus,
section 612 establishes a scheme to assure access to cable
systems by third parties unaffiliated with the cable opera-
tor, and &ereby promotes and encourages an increase in
the sources of programming available to the public.

The Committee understands that the demand for leased access
channels by programmers seeking national distribution has not
been as great under the 1984 Cable Act as the Congress envisioned,
as was confirmed in the recent FCC Cable Report. On the other
hand, there have been numerous examples of leased channel use
by local businesses and other entities t have found such com-
mercial arrangements with cable operators to be an attractive
option.

However, the Committee believes that leased accees has not been
an effective mechanism for securing access for programmers to the
cable infrastructure or to cable subscribers. fn the Committee’s
view, the principal reason for this deficiency is that the Cable Act
empowered cable operators to establish the price and conditions for
use of leased access channels. The House Report that accompanied
the Cable Act explicitly states that the Act does not require cable
operators to provide leased access channels on a non-discriminatory
basis, noting that the fair market price will vary with the content
of the service. The FCC stated in the FCC Cable Report, however,
that some cable operators have established unreasonable terms, or,
in some cases, simply refused to discuss the issue of leased access
with potential lessees. The Committee is concerned that cable oper-
ators have financial incentives to refuse leased access channel ca-
pacity to programmers whose services may compete with services
already carried on the cable system, especially when the cable op-
erator has a financial interest in the programming services it car-
ries.

The FCC also found that the enforcement mechanism in the
leased access provision of the Cable Act is cumbersome and might
inhibit its widespread use. Under the Cable Act, aggrieved parties
may bring action in federal district court, which is empowered to
order cable operators to provide leased access, to establish price,
terms, and conditions for such access, and at its discretion, award
actual damages. The Cable Act also entitles aggrieved parties to
file complaints at the Commission, which can provide the same
relief, except for damages, that the courts can provide. In evaluat-
ing the complaint, the courts and the FCC are gu'ected to presume

1® House Report 98-934, p. 160.
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that the price and conditions of access offered by a cable operator
are “reasonable and in good faith unless shown by clear and con-
vincing evidence to the contrary.” The Committee concurs with the
FCC that the expense of litigation and the high burden of proof on
the aggrieved party may limit the extent of use of leased access ca-
pacity. The cumbersome enforcement mechanism also might ex-
plain why some cable operators cite very low demand for leased
access channels. ' '

The Committee continues to believe that leased access can be ef-
fective in fulfilling the Communications Act’s mandate of promot-
ing diversity and ensuring the public access to a wide variety of
voices and viewpoints. The Committee concurs with the FCC’s find-
ing in the FCC Cable Report that leased access capacity should be
used to promote competition by independent programmers to the
services selected by the cable operator.

To make leased access a more desirable alternative for program-
mers, H.R. 4850 requires the FCC to set maximum rates and terms
and conditions for such use of a cable operator’s channel capacity.
Further, under the Cable Act, cable operators are not required to
provide “marketing, billing, or other such services” to users of
leased access channels.2® The FCC Cable Report contains a recom-
mendation that Congress require cable operators to provide billing
and collection services for channel lessees. H.R. 4850, in accordance
with this recommendation, requires the FCC to establish standards
concerning methods for collection and billing for leased access.

The Committee notes that in the House Report accomﬂng
the 1984 Cable Act, the Committee undertook an extensive ysis
of the First Amendment implications of public, educational, and
%?)vernmental (PEG) and commercial access requirements. The

mmittee stated its belief that the access provisions contained in
the 1984 Cable Act “are consistent with and further the goals of
the First Amendment.” 2! The Committee continues to find accu-
rate its findings and analyses accompanying the 1984 Act concern-
inf1 the constitutionality of access uirements and restates its
belief that access requirements establish a form of content-neutral
structural regulation ‘“which will foster the availability of a diver-
ity of viewpoints to the listening audience.” 22

INTEGRATION AND CONCENTRATION

Under current regulation, broadcast licensees are subject to re-
strictions that limit their ability to expand either horizontally
(through station acquisition) or vertically (through program Eroduc-
tion and syndication). However, the cable industry is not subject to
comparable restrictions; cable operators and networks may acquire,
merge with, and invest freely in other cable systems, cable net-
works, and cable program production companies. The Committee is
concerned that recent mergers and acquisitions of companies oper-
ating in various segments of the cable industry will result in in-
creased concentration and integration that could undermine com-
petition and reduce diversity in information and entertainment

20 House Re{:vart 98-934, p. 52.
21 Ibid,, p. 31.
22 Tbid,, p. 81.
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programming. The Committee notes that a few large, vertically in-
tegrated firms increasingly control large segments of the domestic
cable marketplace.

VERTICAL INTEGRATION

Economists refer to a company as vertically integrated when one
division within the organization functions as a supplier to another.
In the cable industry, vertical integration generally refers to
common ownership of cable systems and program networks, chan-
nels, services, or program production companies. The Committee
notes the explosive growth in vertical relationships between cable
operators and program suppliers. According to NCTA, there are 68
nationally delivered cable video networks, 39 of which, or 57 per-
cent, have some ownership affiliation with the operating side of the
cable industry.

The Committee received testimony that vertically mtegrated
companies reduce diversity in programming by threatening the via-
bility of rival cable programming services. Submissions to the Com-
mittee allege that some cable operators favor programming serv-
ices in which they have an interest, denying system access to pro-
grammers affiliated with rival MSOs and discriminating against
rival programming services with regard to price, channel position-
ing, and promotion. Submissions to the Committee also suggest
that some vertically integrated MSOs have agreed to carry a pro-
gramming service only in exchange for an ownership interest in
the service. In addition, the Committee received testimony that
vertically integrated operators have impeded the creation of new
programming services by refusing or threatening to refuse carriage
to such services that would compete with their existing program-
ming services.

At the same time, however, additional information forwarded to
the Committee indicates that some concerns about discrimination
against rival programming services may be overstated. A 1988 Na-
tional Telecommunications and Information Administration (NTLA)
study stated that “common ownership of cable systems and cable
programming services does not appear to affect adversely the
supply of cable programming or the diversity of viewing choices for
cable subscribers.” 22 NTIA found that none of the top five multi-
system operators (MSOs) showed a pattern of favoring basic serv-
ices with which they were affiliated. Other witnesses before the
Committee testified that vertical relationships strongly promote di-
versity and make the creation of innovative, and risky, program-
ming services possible. These witnesses point to C-Span, CNN,
Black Entertainment Television, Nickelodeon, and the Dlscovery
Channel as examples of innovative programming services that
would not have been feasible without the financial support of cable
system operators.

13 Video Program Distribution and Cable Television: Current Policy Issues and Recommenda-
tions,” NTIA Report 88-233, June 1988, p. 102.
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. HORIZONTAL CONCENTRATION

Horizontal concentration refers to the share of cable subscribers
accounted for by the largest MSOs. Under traditional antitrust
analysis, the two prevailing measures of market concentration are
the top four firm concentration ratio (Four Firm Ratio) and the
Herfindahl-Hirschman Index (HHI). The Four Firm Ratio measures
the percentage of market captured by the four largest companies in
that market. The Herfindahl-Hirschman Index reflects the distri-
bution of market share among all firms in a given market, giving
proportionally greater weight to the market shares of the Erger
firms. Typically, a market is considered concentrated when one
firm, or a s group of firms, has a sufficient share of the market
to exercise power over it. The Justice Department, and prevailing
economic theory, acknowledge the existence of market power when
the four firm ratio exceeds 50 percent or when the HHI exceeds
1,000. Information submitted to the Committee indicates that the
HHI index for the top twenty MSOs is 491, well below the Justice
Department’s threshold of 1,000. Further, the Committee estimates
the Four Firm Ratio for the largest MSOs at 36 percent, also less
than the Justice Department’s 50 percent threshold. However, tra-
ditional antitrust analysis has not been, and should not be, the sole
measure of concentration in media industries. Both Congress and
the Commission have historically recognized that diversity of infor-
mation sources can only be assured by imposing limits on the own-
ership of media outlets that are substantially below those that a
traditional antitrust analysis would support. For example, a wide
array of rules limits horizontal and vertical integration in the
broadcasting industry. In many instances the Commission’s struc-
tural regulations are more stringent than those used to analyze
concentration under the antitrust laws. The Committee believes
that concentration of media presents unique problems that must be
considered by the Commission. The Committee also notes that an
economist in the Antitrust Division of the U.S. Department of Jus-
tice recently determined that at least 45 to 50 percent of basic
cable rate increases since deregulation are due to the exercise of
market power by cable operators.+

The Committee received testimony that horizontal concentration
provides incentives for MSOs to impede competition by discourag-
ing the formation of new cable programming services. This charge
is related to a concern that cable MSOs have excess market power,
or monopsony power, in the program acquisition market. Current-
ly, the largest controls access to almost 25 percent of all U.S.
cable subscribers. Although this percentage may appear low rela-
tive to other industries, the Committee believes that it may be
quite significant depending on the subscriber level needed to
launch and sustain a cable programming service.

Information submitted to the Committee also indicates that the
size of certain MSOs could enable them to extract concessions from
programmers, including equity positions, in exchange for carriage.

34 Robert Rubinovitz, “Market Power and Price Increases for Basic Cable Service Since De-
mlgaltion,” Economic Analysis Group, Antitrust Division, US. Department of Justice, August
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The Committee believes that such practices could discourage entry
of new programming services, restrict competition, impact adverse-
ly on diversity, and have other undesirable effects on program
quality and viewer satisfaction. The Committee recognizes, howev-
er, that permitting system operators an equity position in program-
ming services may be an efficient way of financing new service pro-
viders and compensating cable operators for assuming some of the
risk associated with the launch of a new service.

The Committee also is aware that consolidation in the cable in-
dustry has brought some benefits to consumers. The Committee be-
lieves that the growth of MSQOs in the cable industry has produced
some efficiencies in administration, distribution, and procurement
of programming. Further, programmers’ transaction costs also ma
have been reduced in the absence of the need for negotiation wit
each of thousands of local cable systems throughout the country.
Moreover, large MSOs, able to take risks that a small operator
would not, can provide a sufficient number of subscribers to en-
courage new programming entry.

In general, the Committee believes that concerns raised regard-
ing increased vertical and horizontal integration in the cable indus-
try are serious and substantial. The Committee believes that it is
critical for the FCC to consider whether, and to ensure that, the
structure of the industry is suited to service in the public interest.
For these reasons, H.R. 4850 requries the FCC to conduct a study
and report to Congress on whether it is necessary or appropriate to
prohibit or constrain acts and practices that may unreasonably re-
strict diversity and competition in the video marketplace. In con-
ducting such a study, the Commission is required to consider the
necessity and appropriateness of imposing limitations on vertical
integration. H.R. 4850 also directs the FCC to impose limits on hor-
izontal integration.

In addition, in order to reduce the potential for abusive or anti-
competitive actions or practices by cable operators against pro-
gramming entities, the legislation requires the FCC to promulgate
rules to prohibit multic el video programming distributors
from requiring a financial interest in a program service as a condi-
tion of carriage, prevent them from coercing programmers to pro-
vide exclusive rights against other multichannel video program-
ming distributors as a condition of carriage, and prevent multi-
channel video programming distributors from discriminating
against non-affiliated cable programming services with regard to
terms and conditions of carriage.

COMPETITION IN THE VIDEO PROGRAMMING MARKETPLACE

Passage of the Cable Act was predicted on the belief that emerg-
ing competition in the video marketplace would eliminate the need
for substantial government regulation of the cable industry,
cially regulation of cable rates and customer service practices. The
Committee also was concerned that the Cable Act not give cable
operators undue advantage over competitors. Specifically, the
House Report that accompanied the le Act noted that the
“* * * Committee is concerned that Federal law not provide the
cable industry with an unfair competitive advantage in the deliv-
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ery of video programming. National communications policy has
promoted the growth and development of alternative delivery sys-
tems for these services, such as DBS, SMATV, and subscription tel-
evision. The public interest is served by this competition, and it
should continue.” 25

The Committee continues to believe that competition is essential
both for ensuring diversity in programming and for protecting con-
sumers from potential abuses by cable operators possessing market
power. However, for a number of reasons, such competition has not
emerged on a widespread basis. The Committee believes that steps
must be taken to encourage the further development of robust com-
petition in the video programming marketplace. Such competition
may emerge from a number of sources, including wireless and pri-
vate cable systems, cable overbuilds, and home satellite dish
market, and DBS systems, among others.

MULTICHANNEL MULTIPOINT DISTRIBUTION SERVICE

Multichannel Multipoint Distribution Service (MMDS), also
known as wireless cable, is8 a delivery system that brings multi-
channel television programming to subscribers using microwave
radio waves. MMDS operators utilize a central transmitter that
broadcasts in all directions to residents who are within reach of its
signal. The frequencies used necessitate the use of special receiving
equipment and antennas. At present there are relatively few func-
tioning MMDS systems; the Wireless Cable Association estimates
that there presently are 77 wireless cable systems operating or
under construction in the U.S. serving 350,000 subscribers.

The Committee has identified a number of factors that have lim-
ited the ability of MMDS systems to emerge as full-scale competi-
tors to cable. First, MMDS systems are subject to inherent techno-
logical limits. MMDS systems rely on “line of sight” technology,
which does not work well in areas where mountains, foliage, or
buildings can interfere with the antenna’s ability to transmit the
signal. (The Committee notes that such technological infirmities
may be alleviated by innovations such as ‘‘beam-bender”’ technolo-
gy.) In addition, the FCC licensing process for MMDS has taken
longer than initially was expected. To address this problem, in
April 1992, the FCC adopted a Notice of Proposed Rulemaking to
solicit public comment on a range of proposals designed to reduce
the delays associated with the processing of MMDS applications. At
the same time, the Commission also imposed a freeze on the filing
of new applications for MMDS stations.?® Finally, the channel ca-
pacity of MMDS systems is limited in many areas. In October 1990
and September 1991, however, the FCC took steps to increase chan-
nel availability and improve service capabilities for wireless cable
operators.2”? In the FCC Cable Report, the FCC predicted that at
the conclusion of its wireless cable proceedings, and as a result of
technological advances, wireless cable systems might be able to

25 House Report 98-934, pp. 22-28.

28 Bee Notice of Pro, Rulemaking, PR Docket No. 92-80, adopted April 9, 1992; comment
date: June 29, 1992; reply comment date: July 14, 1992.

37 See Report and Ordir, General Docket Nos. 90-54 and 80-118.
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expand their channel capacity and compete more effectively
against cable operators.

CABLE SYSTEM OVERBUILDS

Cable overbuilds exist when cable television service is offered b
two or more wired cable systems in direct competition with eac
other within the same service area. However, the existence of sec-
ondary cable systems is a rare phenomenon; overbuilds exist in
fewer than 1 percent of the cable markets in this country, most
often in small, non-urban areas. Impediments to further develop-
ment of the industry include economic considerations unique to
secondary cable system operators.

The Committee notes tﬁit there are examples of cities where two
cable systems compete successfully and where consumers have
reaped benefits in terms of lower rates and enhanced customer
service. However, the Committee also recognizes that competitive
entry frequently results in the survival of a single firm and sub-
stantial losses by its unsuccessful rival as a result of the large cap-
ital requirements and the necessity of securing sufficient market
share once the system is built. Submissions to the Committee indi-
cate that overbuilds may make economic sense only when an area
is characterized by high density, strong demand, low fixed costs,
and poor service by the incumbent cable operator.

The Committee further notes the existence of “greenmail” as an
impediment to wth in the number of secondary cable systems.
In a “greenmail” scenario, the aim of the overbuilder is not to
build and run a competing system but to receive payment from the
existing operator in excha.nﬁfsigr existing the market. Thirty per-
cent of the overbuild franchises awarded are never built because
the incumbent operator agrees to buy the overbuilder out before it
goes into operation. The Committee notes its disapproval of such
‘greenmail” practices because they are harmful to legitimate cable
operators, and, ultimately, to consumers, who lose the potential
benefits of competition and whose cable rates may be affected by
the cable operator’s payment to the “greenmailer.”

HOME SATELLITE DISH INDUSTRY

Competition to the cable industry also is potentially available
from existing domestic C-band satellite systems. Reception of televi-
sion signals via backyard satellite dishes began in 1976. However,
at that time reception of such signals by owners of backyard satel-
lite dishes was not authorized by law. The courts and the FCC took
the view that home satellite dish (HSD) owners receiving satellite
signals without authorization were involved in an ill practice.
Congress conferred full legal status on the television receive-only
(TVRO) industry in the 1984 Cable Act.

Since the passage of the Cable Act, the backyard satellite dish
industry has experienced explosive growth, particularly in the
South and Midwest. The number of backyard satellite earth sta-
tions in operation in the United States has increased from an esti-
mated 5,000 in 1980 to 3.6 million today. According to one estimate,
75 unscrambled services, approximately 75 audio program services,
and 75 subscription services are available to C-band satellite dish
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owners. Complete home receiving systems, which once sold for as
much as $36,000 now are advertised for less than $1000.

DIRECT BROADCAST SATELLITES

Direct Broadcast Satellites (DBS) are high-powered satellites ca-
pable of transmitting programming directly to the home. A number
of applications to operate DBS satellites have been granted, but
none of these satellite systems currently is operational.2® The Com-
mittee believes that DBS systems offer a promising source of com-
petition to the cable industry. With continuing progress being
made in receiver design, it should be ible in the near future for
DBS signals to be received on small flat plate antennas (or “squar-
ials”) of dinner plate size, capable of flush mounting against the ex-
terior walls of buildings. The dish and other equipment needed to
receive the signal on a conventional television set is expected to
cost $200-$500.

Several major media entities have unveiled plans to initiate DBS
ventures over the next several years. The operators of some ven-
tures intend to deliver standard video and digital-quality audio si%
nals initially but believe that they will be capable of beaming hi
definition television signals in the future. Some ventures are de-
pendent on the successful introduction of digital compression tech-
nology, which would enable one satellite transponder to transmit
as many as four times the number of channels currently capable of
being transmitted.

A recent RAND study, which was submitted to the Committee,
concluded that during the 1990’s, high-powered DBS systems have
greater potential for widespread competition with cable systems
than do other multichannel video alternatives.2® The Committee
agrees that DBS system operators potentially could provide compe-
tition to the cable industry.

MULTIPLE FRANCHISES

In the Committee’s view, as noted above, consumers would bene-
fit greatly from the existence of two competing cable systems oper-
ating in a given market. Evidence presented to the Committee indi-
cates that where such competition exists, cable rates uently de-
cline and customer service improves. In the FCC Cable Report, the
Commission concluded that where there is either direct or “yard-
stick” competition, rates on a perchannel basis are some 30 per-
cent below the national average.3® The Commission recommended
that Congress, in order to encourage more robust competition in
the local video marketplace, prevent local franchising authorities
from unreasonably denying a franchise to potential competitors
who are ready andy able to provide service.

Additional evidence presented to the Committee conforms with
the Commission’s findings r ardj.ngothe benefits of competition.
For example, at a heari g? the Committee’s Subcommittee on
Telecommunications and Finance, Henry Feldhaus, Mayor of Shel-

28 One mid-powered DBS system initiated service in November 1990.

29 [eland L. Johnson and Deborah R. Castleman, RAND, “Direct Broadcast Satellitiee—A
Competitive Alternative to Cable Television?’ R—4047-MF/RL.

so Cable Report, Appendix H, page 2.
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byville, Tennessee, testified that in Glasgow, Kentucky, monthly
cable rates fell from roughly $14 to $8.95 when a competing cable
system entered the market. At the same time, according to Mayor
Feldhaus, cabls rates varied from $17 to $20 per month in markets
surgounding Glasgow that were served by only one cable compa-
ny.31

The Committee notes that benefits flow to consumers in competi-
tive situations where secondary cable service is provided by a mu-
nicipality as well as by a private entity.For example, in August
1991, in Elbow Lake, Minnesota, Triax Cable Communications of-
fered to pay cable subscribers $100 if they subscribe for one year.
This offer was proceeded by a Triax rate cut (from $14.95 to $5.95
for 23 channels). Some analysts argue that the promotional offer
and rate cut were a response to competition from Elbow Lake
Cable, a new municipally-owned cable system that had attracted
356 of the Triax Cable system’s 471 customers before Triax made
its promotional offer.32 According to the American Public Power
Association, municipalities own and operate 60 systems nationwide.

In an effort to spur the development of competition from second-
ary cable system, H.R. 4850 prohibits franchising authorities from
granting exclusive franchises and from unreasonably refusing to
award additional franchises. Further, the legislation permits mu-
nicipalities to establish and operate competing cable systems.

CARRIAGE OF COMMERCIAL TELEVISION STATIONS

A centerpiece of the Committee’s efforts to restore a compet:itive
balance to the video marketplace are the provisions requiring cable
operators to offer their subscribers a complement of local commer-
cial television signals. These provisions are intended to help rectify
the comgetltlve imbalance which has developed since the elimina-
tion of the FCC’s long-standing must carry rules

BACKGROUND OF CABLE CARRIAGE REGULATION

From the early days of cable development, the FCC was con-
cerned that the ability of cable operators to choose to carry or not
to carry particular local television stations would permit cable op-
erators unilaterally to recast the FCC’s carefully established alloca-
tion system for local television service. Beginning in 1962, there-
fore, the FCC began to require cable systems to carry local televi-
sion signals as a condition for the use of microwave signals to
import distant stations.33 In affirming that decision, the court of
appeals stressed that the FCC’s obligation under section distribu-
tion of services required it to determine the effect on local commu-
nities of the services it authorizes, including services permitting
the expansion of cable systems.3* The court i that the

*1 Testimony of Henry Feldhaus, Mayor, CityofShaIbyvﬂle,TN on behalf of the U.S. Confer-
ence of Mayors and the National League of um.IA%lauveHeanngoftheCommnteeaSub-
committee on Telecommunications and Fmance on H.R. 1308, the “Cable Television Consumer
PmtechonandComgehtwnActole‘Bl MarchZO 1991, pagelM

32808 Cable World Magazine, November 18, 199

83 Carter Mountain Transmission Corp., 82 FCC459(1962) aff'd., 321 F.2d 859 (D.C. Cir.), cert.
denied, 875 U.8. 951 (1963).

34 Carter Mountain Transmission Corp. v. FCC, 821 F.2d 359, 362-63 (D.C. Cir.), cert. denied,
875 U.S. 951 (1963).
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FCC’s statutory obligations required it to impose conditions on
cable services to ensure that they did not imperil the availability of
free, local television service.

The FCC formalized this obligation of cable systems
microwave-imported signals in a rule in 1965,3% and included all
cable systems within the scope of the carriage rules in 1966, re-
gardless of how they obtained their signals.®® Responding to argu-
ments of the cable industry even then that the FCC lacked author-
ity to regulate cable systems’ signal carriage, or that no need had
been demonstrated for such regulations, the FCC pointed out the
provisions of the Act requiring it to ensure local service, and de-
clared: “We are not powerless to prevent frustration of our action
under these sections * * *.” 37 It further found “[t]hat failure to
carry local stations * * * are unfair competitive practices” ‘which
cable systems were likely to engage in and would harm the con-
tinuation and development of over-the-air broadcasting.?® The FCC
refined its must carry rules in 1972 as part of an industry agree-
ment. 39

When Congress established the compulsory copyright license, it
therefore relied on the existence of the 8 must carry rules as
part of the delicate balance it sought to establish between the two
industries. Indeed, it cautioned the Commission not to disturb the
balance created between the compulsory license and the must
carry rules.4° Similarly, the 1984 Cable Act substantially deregu-
lating cable service was passed with the understanding that there
would be continuing obligations for cable systems to carry local
broadcast stations.¢!

THE QUINCY DECISION AND THE FCC'S REVISED RULES

In 1985, the United States Court of A%)'va]s for the District of
Columbia Circuit held in Quincy Cable " Inc. v. FCC that the
then existing must carry rules were invalid under the First
Amendment.42 The court concluded that the “scarcity’” rationale
under which certain regulation of broadcast content is justified was
not applicable to cable regulation. The court then examined the
rules under the test for “incidental” burdens on speech established
in United States v. O’Brien, 391 U.S. 367 (1968). The court deter-
mined that the FCC had not provided ade(}uate support for its reg-
ulations to meet the O’Brien standard. It found that the economic
assumptions behind the must carry rules—that they were neces-
sary to preserve localism and the system of free over-the-air broad-
casting—were unproven, and that the FCC had thus failed to meet
its burden of showing that the rules were necessary to protect a
substantial governmental interest. Even assuming that such an in-
terest had been demonstrated, the court found that the rules would

88 Microwave-Served CATV (First Report and Order), 38 FCC 683 (1965).

36 CATYV (Second Report and Order), 2 FCC 2d 725, 746 (1966).

31 Id. at 780.

58 Id. at 736, 737.
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