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TECHNICAL AMENDMENTS TO THE FEDERAL COURTS
IMPROVEMENT ACT OF 1982

M-ARCH 14, 1984.-Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. KASTENMETER, from the Committee on the Judiciary,
submitted the following

REPORT
[To accompany H.R.422]

[Including cost estimate of the Congressional Budget Office]

The Committee on the Judiciary, to whom was referred the bill
:(H.R. 4222) to make certain technical amendments with respect to
: the court of appeals for the Federal circuit, and for other purposes,
-having considered the same, reports favorably thereon with an
:amendment and recommend that the bill as amended do pass.

The amendment is as follows:
Strike out all after the enacting clause and insert in lieu thereof the

following:
That this Act may be cited as the "Technical Amendments to the Federal Courts
Improvement Act of 1982".

SEC. 2. (a) Section 1292(b) of title 28, United States Code, is amended by
inserting "which would have jurisdiction of an appeal of such action" after
"The Court of Appeals".

(b) Section 1292(c) (1) of title 28, United States Code, is amended by insert-
lng "or (b)" after "(a) ".

Stc. 3. Section 337(c) of the Tariff Act of 1930 (19 U.S.C. 1337(c)) is
amended in the fourth sentence by inserting, "within 60 days after the deter-
mination becomes final," after "appeal such determination".

SEC. 4. (a) Sections 142, 143, and 144 of title 35, United States Code, are
amended to read as follows:
§ 142. Notice of appeal
"When an appeal is taken to the United States Court of Appeals for the Fed-

eral Circuit, the appellant shall file in the Patent and Trademark Office a writ-
ten notice of appeal directed to the Commissioner, within such time after the
date of the decision from which the appeal is taken as the Commissioner pre-
scribes, but in no case less than 60 days after that date.
"§9143. Proceedings on appeal

"With respect to an appeal described in section 142 of this title. the Com-
missioner shall transmit to the United States Court of Appeals for the Federal
Circuit a certified list of the documents comprising the record in the Patent
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and Trademark Office. The court may request that the Commissioner forward
the original or certified copies of such documents during pendency of the ap.
peal. In an ex parte case, the Commissioner shall submit to the court in writing
the grounds for the decision of the Patent and Trademark Office, addressing
all the issues involved in the appeal The court shall, before hearing an appeal,
give notice of the time and place of the hearing to the Commissioner and the
parties in the appeal

"§ 144. Decision on appeal
"The United States Court of Appeals for the Federal Circuit shall review

the decision from which an appeal is taken on the record before the Patent and
Trademark Office. Upon its determination the court shall issue to the Comrn.
missioner its mandate and opinion, which shall be entered of record in the
Patent and Trademark Office and shall govern the further proceedings in the
case.".

(b) Paragraphs (2), (3), and (4) of subsection (a) of section 21 of the Act
entitled "An Act to provide for the registration and protection of trademarks
used in commerce, to carry out the provisions of certain international conven.
tions, and for other purposes", approved July 5, 1946 (15 U.S.C. 1071(a) (2), (3),
and (4)), are amended to read as follows:

"(2) When an appeal is taken to the United States Court of Appeals for the
Federal Circuit, the appellant shall file in the Patent and Trademark Office a
written notice of appeal directed to the Commissioner, within such time after
the date of the deeision from which the appeal is taken as the Commissioner
prescribes, but in no case less than 60 days after that date.

"(3) The Commissioner shall transmit to the United States Court of Appeals
for the Federal Circuit a certified list of the documents comprising the record
in the Patent and Trademark Office. The court may request that the Commis-
sioner forward the original or certified copies of such documents during pend-
ency of the appeal In an ex parte case, the Commissioner shall submit to the
court a brief explaining the grounds for the decision of the Patent and Trade-
mark Office, addressing all the issues involved in the appeal. The court shall,
before hearing an appeal, give notice of the time and place of the hearing to the
Commissioner and the parties in the appeal.

"(4) The United States Court of Appeals for the Federal Circuit shall review
the decision from which the appeal is taken on the record before the Patent
and Trademark Office. Upon its determination the court shall issue its mandate,
and opinion to the Commissioner, which shall be entered of record in the Patent
and Trademark Office and shall govern the further proceedings in the case."

(c) The amendments made by this section shall apply to proceedings pendinge
in the Patent and Trademark Office on the date of the enactment of this Act
and to appeals pending in the United States Court of Appeals for the Federal
Circuit on such date.

SEc. 5. Any individual who, on the date of the enactment of the Federal Courts
Improvement Act of 1982, was serving as marshal for the Court of Appeals
for the District of Columbia under section 713(c) of title 28, United States Code,
may, after the date of the enactment of this Act, so serve under that section as
in effect on the date of the enactment of the Federal Courts Improvement Act
of 1982. While such individual so serves, the provisions of section 714(a) of title
28, United States Code, shall not apply to the Court of Appeals for the District
Columbia.

PURPOSE OF THE LEGISLATION

The general purpose of the legislation is to correct several drafting
flaws in the Federal Courts Improvement Act (Public Law 97-164),
enacted on April 2, 1982, and effective October 1, 1982.

BACKGROUND

The Federal Courts Improvement Act (Public Law 97-164, 96
Stat. 25) created the United States Court of Appeals for the Federal
Circuit (CAFC) by merging the preexisting United States Court of
Claims with the former United States Court of Customs and Patent
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.Appeals. The Act further created the United States Claims Court, pur-
suant to Article I of the Constitution, from the former trial division
of the Court of Claims. Finally, the Act contained several significant
improvements to Federal judicial machinery.,

The new Court of Appeals for the Federal Circuit was given unique
::nationwide jurisdiction over certain types of cases. As a general propo-

sition, other circuit courts only have regional jurisdiction. The CAFC
has jurisdiction over such matters as appeals in patent cases arising
in the district courts; appeals in patent and trademark matters arising
in the Patent and Trademark Office; appeals and determinations of
the International Trade Commission and the Court of International
Trade; federal government contract disputes; and appeals from the
new U.S. Claims Court.

The major goal of H.R. 4222 is to correct or improve certain areas
relating to the jurisdiction of the CAFC that were overlooked during
the consideration and passage of Public Law 97-164.

Before discussing subcommittee consideration of H.R. 4222 and the
sectional analysis, it is appropriate to note that the Court of Appeals
for the Federal Circuit has been considered by legal and judicial ob-
servers to be an initial success. The Chief Judge of the CAFC observed
that ".. ·operations of the Court . . . already have shown substan-
tial promise." I A representative of the Administration seconded this
thought by stating that ". . . by and large, the Federal Courts Im-
provement Act is working quite well. I think this is to the credit of the
Congress, which spent so much time on the legislation, to the courts
which were created, and to the bar of the courts. '
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Through diligent oversight, the Committee-through the Subcom-
mittee on Courts, Civil Liberties and the Administration of Justice-
expects to monitor the development and maturation of both the CAFC
and the Claims Court.

STATEMENT

The Subcommittee on Courts, Civil Liberties and the Administra-
tion of Justice held one day of hearings on September 28,1983, on H.R.
3824.: Testimony was received from the Judicial Conference of the
United States (Honorable Howard T. Markey, Chief Judge, U.S.
Court of Appeals for the Federal Circuit), the United StatessDepart-
ment of Justice (Honorable Stuart Schiffer, Deputy Assistant Attor-
ney General, Civil Division), and the United States Department of
Commerce (Honorable Rene D. Tegtmeyer, Assistant Commissioner
of Patents). Written statements were received from a number of other
sources.

'For the pertinent legislative history of Public Law 97-164, see H. Rep. No. 97-312,
9Tth Cong., alt Sess. (1981), and S. Rep. No. 97-275, 97th Cong., 1st Sess. (1981). Sig-
nificant floor debate occurred in the Senate on Dec. 8, 1981 (127 Cong. Rec. 814683)
tnd the House on Mar. 9, 1982 (128 cong. Rec. H11737). See earings on Industrial Innova-
tion and Patent and Copyright Law Amendments Before the House Judiciary Subcommit-
tee on Courts, Civil Liberties and the Administration of Justice, 96th Cong., 2d Sess.
(1980); see als8o Hearings on Court of Appeals for the Federal Circuit (1981) Betore the
House udoiciary Subcommittee on Courts, Civil Liberties and the Administration of
J$stice, 97th Cong., itt Sess. (1981).

'Pec H/earings on Technical Amendments to the Federal Courts Improvement Act of
1strBefore .the House Judiciary Subcommlttee- on Courts, Civil Liberties and the Ad-
mn.stration of IUsptice. 8th C;ong.. 1%at es9: 6 (1983) Ihereinafter referred to as Aouse

deariagsl (statement of SHotard T. Martker).-~, at 24 (statement of Stuart E. Schbiler).
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On October 20, 1983, H.IL 3824 was marked-up, a quorum of'
bers being present. A technical amendment was offered by
Kastenmeier, unanimously approved by the subcommittee; then
3824 was reported unanimously by voice vote to the full Committ
the form of a clean bill (H.R. 4222).

On February 28, 1984, the Committee, a quorum of Members a:
being present, by voice vote ordered the bill favorably reported,

SECTION-BY-SECTION ANALYSIS

Section 1 of the bill provides the title of the bill: the "Tee
Amendments to the Federal Courts Improvement Act." ,l

Se ctimon of the bill amends 28 U.S.C. §§ 1292(b) and (c). Bot
these sections deal with interlocutory appeals from district cour,
the circuit courts of appeals. The Federal Courts Improvement Ad
1982 does not explicitly provide that interlocutory appeals on ti
trolling questions of law certified from a district court could Al
the CAFC. The CAFC, en bane, noted the gap in the law in its or
entered in the case of Harrington Manufacturing Co., Inc. v. P
Manufacturing Co., Inc. (June 22, 1983). This strict construction
the Court's jurisdiction-mandated in the Act's legislative history
created the unexpected situation of having interlocutory appeal
patent cases go to the geographic circuits and final appeals directed
the CAFC. Section 2 resolves this conflict by clarifying.that the ci
cuit court which has jurisdiction of an appeal has jurisdiction of t]
certification of a controlling question of law.

Section 3 4 of the bill amends section 337 of the Tariff Act of 1i9
(19 U.S.C. § 1337) to provide that an appeal from a final determin

tion of the International Trade Commission must be taken within
days. In 1975 section 337 specified that appeals from determinations
the International Trade Commission were to be filed in the Court,
Customs and Patent Appeals in accordance with the procedure for ta
ing appeals from the Customs Court, that is, within 60 days.5 In 19f
section 337 was amended to provide that appeals were to be taken
accordance with the Administrative Procedure Act; under the AP
however, the time for taking an appeal is set forth in the governi
jurisdictional statute. The net effect of this change was to remove t
60 day time limit for appeal. .SIH- Equipment SA v. USITC, 6
F.2d 1387 (CCPA 1982). By recodifying this drafting deficiency, t
Federal Courts Improvements Act unwittingly continued the pro
lem. The proposed amendment contained in section 3 reinserts t
original 60 day time-period for taking an appeal from a determin
tion of the International Trade Commission.

Section 4 of the bill simplifies the procedures on appeals from t
Patent and Trademark Office to the CAFC mainly by eliminating t
outmoded requirements of Titles 115 and 35, UTnited States Code, t1
the appellant set forth "reasons of appeal" when the appeal is fil
Section 4 thus attempts to modernize the Drocedure before the CAF
thereby conforming it with that of the other circuit courts of appel
and with modern notions of effective judicial administration.s

'The genesis of section 3 is H.3L 1291, 98th Cong.. 1st Sess. (1983), introduced
Mr. Frank.

5 ee 28 U.S.C. 2601(a).
For farther Information about section 4. see letter of Jan. 16. 1984. from the Honors

Giles S. Rich to the Honorable W. ]lastenmeier, reprinted in Appendix to House Hearir
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- Section 4(a) of the bill amends sections 142, 143 and 144, Title 35,
U~;nited States Code, not only to eliminate "reasons of appeal, but also
itoiremove the burdensome requirement that the Commissioner of
pastents and Trademarks shall transmit certified copies to the CAFC

_ of all necessary papers and evidence. Since certification requires sub-
stantial expenditure of litigant and taxpayer expense, section 4(a) is

i E cost-saving provision.
: Section 4(b) similarly amends sections 21(a) (2), (3) and (4) of

t:he Lanham Act (15 U.S.C. § 1071(a) (2), (3), and (4)), which deal
i with appeals from the Patent and Trademark Office to the CAFC in
· trademark cases. The proposed amendments are virtually identical to

those set forth in section 4 (a) for patent cases.
Section 4(c) of the bill makes this section applicable to proceedings

pending in the Patent and Trademark Office and to appeals pending
min the CAFC.

Nothing in section 4 changes the present litigating authority of the
'United States Department of Justice.

Section 5 of the bill is a remedial grandfather provision. Public Law
97-164 eliminated the position of marshal for the Court of Appeals for
the District of Columbia; it thereby removed a qualified individual
from an existing position." Section 5 merely provides that the individ-
ual who was serving as the marshal of the D.C. Circuit under section

: 713(c) of Title 28, U.S.C., may, after October 1, 1982 (the date of
enactment of the Federal Courts Improvement Act), continues to
so serve."

OVERSIGHT FINDINGS

Oversight of the Federal judicial system, including its structure and
:organization, is the responsibility of the Committee on the Judiciary.
'During the 96th and 97th Congresses, the Committee-through the

-sSubcommittee on Courts, Civil Liberties and the Administration of
Justice--held extensive hearings on proposals to create a U.S. Court

& of Appeals for the Federal Circuit from the pre-existing U.S. Court
X of Claims and the pre-existing U.S. Court of Customs and Patent

--Appeals.
-: Pursuant to clause 2(1) (3) (A) of rule XI of the Rules of the House

'of -Representatives, the Committee issues the following fiinding:
It is the view of the Committee that Public Law 97-164-which

-it-reated the new Court and which also improved Federal judicial
machinery in other respects-has been well implemented, is working
quite vwell, and shows substantial promise in terms of future
d; evelopment.

i: In regard to clause 2(1) (3) (B) of the Rules of the House of Rep-
resentatives, no oversight findings have been submitted to the Com-

: mittee by the Committee on Government Operations.
t
The Individnual n question has, however, was not forced to seek employment elsewhere.

A new position w as created on an interim basis in order to allow Congress time to darify
te .,.ation. Section 6 therefore will have no budgetary impact.

RKecton .i .was originally introduced as separate legislation in the form of H.R. 2609
stinmifr! For further information about the section. see letter from the Honorable

J. Skeliy Wright to Honorable Robert W. Kastenmeier, r-epritnte in House Hearings, at 21.
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NEW BUDGEr AUTHORITY

In regard to clause 2(1) (3) (B) of rule XI of the Rules of the
of Representatives, the bill creates no new budget authority A
creased tax expenditures for the Federal judiciary.

INFLATIONARY IMPACT STATEMENT "S

Pursuant to clause 2(1) (4) of rule XI of the Rules of the House:
Representatives, the committee feels that the bill will have no fo 1
seeable inflationary impact on prices or costs in the operation of tu
national economy.

COST ESTIMATE

In regard to clause 7 of rule XIII of the Rules of the House of X
resentatives, the committee agrees with the cost estimate of the oUi
gressional Budget Office.

STATEMENT OF THE CONGRESSIONAL BUDGET OFFICE

Pursuant to clause 2(1) (3) (C) of rule XI of the Rules of the 1EoU
of Representatives, and section 403 of the Congressional Budget Ad
of 1974, the following is the cost estimate on H.R. 4222 prepared [
the Congressional Budget Office.

U.S. CONORESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, D.C., Mlarch 12, 19~4

Hon. PETER W. RODINo, Jr.,
Chairman, Committee on the Judiciary, U.S. House of Represe t

tives, Rayburn House Office Building, WVashington, D.C.
DEAR MR. CHAIRMAN: The Congressional Budget Office has review

H.R. 4222, the Technical Amendments to the Federal Court Impro
ments Act, as ordered reported by the House Committee on the Ju
ciary, February 28, 1984. We estimate that this bill would have
significant budget impact.

H.R. 4222 amends the Federal Court Improvement Act (PZubli
Law 97-164), enacted April 2, 1982, and effective October 1, 1982.
states that the Court of Appeals which has jurisdiction of an a
has jurisdiction of the certification of a controlling question of la
The bill provides that appeals following a final determination of t
International Trade Commission must be taken within 60 days sft
the final determination. H.R. 4222 eliminates the appeal case requi
ment that appellants file "reasons of appeal" with the Patent a
Trademark Office (PTO). In appeal cases, the bill no longer retli
the PTO Commissioner to transmit certified copies of the docunnen
comprising the case record to the Court of Appeals for the Fede
Circuit (CAFC). Unless the CAFC requests the actual certified doc
ments, a certified list of these documents is all that will be require.
H.R. 4222 also restores to the position of Marshal for the Coort
Appeals for the District of Columbia the individual who held th
post on October 1, 1982.
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If enacted, H.RL 4222 will not require any federal government
expenditures. Based on information provided by the CAFC and thep rO, CBO estimates that some savings will be realized from reduc-
tions in processing costs incurred by the PTO and the CAFC. These
savings are not expected to be significant.

Enactment of this bill would not affect the budgets of state and local
governments.

If you wish further details on this estimate, we will be pleased to
provide them.

Sincerely,
RUDOLPH G. PENNER, Director.

CoMTrrrEE VOTE

_: H.R. 4222 was reported by voice vote, a quorum of Members being
present.

. CHANGES IN EXISTINo LAW MADE BY THE BILL, As REPORTED

In compliance with clause 3 of Rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italics, existing
law in which no change is proposed is shown in roman):

SECTION 1292 OF TITLE 28, UNITED STATES CODE

§1292. Interlocutory decisions
X (a) Except as provided in subsections (c) and (d) of this section,

'the courts of appeals shall have jurisdiction of appeals from:
(1) Interlocutory orders of the district courts of the United

States, the United States District Court for the District of the
Canal Zone, the District Court of Guam, and the District Court
of the Virgin Islands, or of the judges thereof, granting, continu-
ing, modifying, refusing or dissolving injunctions, or refusing to
dissolve or modify injunctions, except where a direct review may

:: - be had in the Supreme Court;
(2) Interlocutory orders appointing receivers, or refusing

orders to wind up receiverships or to take steps to accomplish the
purposes thereof, such as directing sales or other disposals of
property;

(3) Interlocutory decrees of such district courts or the judges
thereof determining the rights and liabilities of the parties to
admiralty cases in which appeals from final decrees are allowed.

(b) When a district judge, in making in a civil action an order not
otherwise appealable under this section, shall be of the opinion that
such order involves a controlling question of law as to which there is
Substantial ground for difference of opinion and that an immediate
appeal from the order may materially advance the ultimate termina-
tion of the litigation, he shall so state in writing in such order. The
Court of Appeals which would have jurisdiction of an appeal of such
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action may thereupon, in its discretion, permit an appeal to be tab :y
from such order, if application is made to it within ten dlays aft
the entry of the order: Provided, however. That application for an a?:-
peal hereunder shall not stay proceedings in the district court unl
the district judge or the Court of Appeals or a judge thereof shall i
order. X

(c) The United States Court of Appeals for the Federal Circj
shall have exclusive jurisdiction--

(1) of an appeal from an interlocutory order or decree de
scribed in subsection (a) or (b) of this section in any ease ovh
which the court would have jurisdiction of an appeal under sei
tion 1295 of this title; and

(2) of an appeal from a judgment in a civil action for pate
infringement which would otherwise be appealable to t Ie Unite4
States Court of Appeals for the Federal Circuit and is final excep
for an accounting. *

* * * * *

SECTION 337 OF THE TARIFF ACT OF 1930

SEC. 337. UNFAIR PRACTICES IN IMPORT TRADE.
(a) UNFAIR METHODS OF COMPETITION DECLARED UNLADWF .- X

* * * * * I. , :

(c) DETERMINATIONS; REVIEw.-The Commission shall dletermin
with respect to each investigation conducted by it under this sectior
whether or not there is a violation of this section. Each determinatioi!
under subsection (d) or (e) shall be made on the record after notic.
and opportunity for a hearing in conformity with the provisions
subchapter II of chapter 5 of title 5, United States Code. All legal
equitable defenses may be presented in all cases. Any person audverse
affected by a final determination of the Commission under sibsectio!
(d), (e) or (f) may appeal such determination, within 60 days aft
the determination becomes final, to the United States Court of Appeal
for the Federal Circufor or review in accordance with cha.pter 7
title 5, United States Code. Notwithstanding the foregoing pcrovisioi
of this subsection, Commission determinations under subsections (do
(e), and (f) with respect to its findings on the public health and we
fare,; competitive conditions in the United States economy, the produi
tion of like or directly competitive articles in the United States, anr
United States consumers, the amount and nature of bond, or the a[
propriate remedv shall be reviewable in accordance with section 7O
.of title .5. United States Code.

(d) EXcLUSION OF ARTICLES FROM£ EXNTRY.-If the Cownmissio:
determines, as a result of an investigation under this section, that
there is violation of this section. it shall direct that the articles con!
cerned. imported by any person violating the provision of this sectioin
be excluded from entry into the Ulnited States. unless after 4coisiKdet
ing the effect of such exclusion upon the public health and welfare
competitive conditions in the United States economy, the productio
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TITLE 35, UNITED STATES CODE
* * * * **:S

PART II-PATENTABILITY OF .INVENTIONS AND4-
GRANT OF PATENTS

CHAPTER 13--REVIEW OF PATENT AND TRADEMAR
OFFICE DECISIONS

* * * * * *

[§ 142. Notice of appeal
[When an appeal is taken to the United States Court of Appe

for the Federal Circuit, the appellant shall give notice thereof to t,
Commissioner and shall file in the Patent and Trademark Office hj
reasons of appeal, specifically set forth in writing, within such timi
after the date of the decision appealed from, not less than sixty da is
as the Commissioner appoints.]
§ 142. Notice of appeal -

When an appeal is taken to the United States Court of Appeals f<
the Federal Circuit, the appellant shall file in the Patent and T
mark Office a written notice of appeal directed to the Comnis
within such time after the date of the decision from which the a
is taken as the Commissioner prescribes, but in no case less than 60
after that date.

§ 143. Proceedings on appeal
[The United States Court of Appeals for the Federal Circuit shl

before hearing such appeal, give notice of the time and place of t
hearing to the Commissioner and the parties thereto. The Comb
sioner shall transmit to the court certified copies of all the necessar
original papers and evidence in the case specified by the appellant an,
any additional papers and evidence specified by the appellee an&d
an ex parte case the Commissioner shall furnish the court with't
grounds of the decision of the Patent and Trademark Office, in wi
ing, touching all the points involved by the reasons of appeal.]
§ 143. Proceedings on appeal

With respect to an appeal described in section 142 of this title, tJ
Commissioner shall transmrit to the United States Court of Appea
for the Federal Circuit a certified list of the documents comprisii
the record in the Patent and Trademark Office. The court may req
that the Comnmissioner forward the original or certified copies of 5u
documents during pendency of the appeal. In an eax parte case, t]
Commissioner shall submit to the court in writing the grouznds for M
decision of the Patent and Trademark Office, addressing all the issu
involved in the appeal. The court shall, before hearing an appeal, gNi
notice of the time and place of the hearing to the Comonissioner a
the parties in the appeal.
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[§ 144. Decision on appeal
rThe United States Court of Appeals for the Federal Circuit, on

petition, shall hear and determine such appeal on the evidence pro-
duced before the Patent and Trademark Office, and the decision shall
be confined to the points set forth in the reasons of appeal. Upon its
determination the court shall return to the Commissioner a certificate
of its proceedings and decision, which shall be entered of record in the
Patent and Trademark Office and govern the further proceedings iit
the case.]
§ 144. Decision on appeal

The United States Court of Appeals for the Federal Circuit shaUl
review the decision from which an appeal is taken on the record beforn
the Patent and Trademark Office. Upon its deternination the court
shall issue to the Commnissioner its mandate and opinion, which shale
be entered of record in the Patent and Trademark Office and shaoi
govern the further proceedings in the case.

SECTION 21 OF THE ACT OF JULY 5, 1946

AN ACT To provide for the registration and protection of trade-marks used im
commerce, to carry out the provisions of certain international conventions,
and for other purposes

SEC. 21. (a) (1) An applicant for registration of a mark, party to
an interference proceeding, party to an opposition proceeding, party
to an application to register as a lawful concurrent user, party to a
cancellation proceeding, a registrant who has filed an affidavit as pro-
ided in section 8, or an applicant for renewal, who is dissatisfied with

the decision of the Commissioner or Trademark Trial and Appeal
Board, may appeal to the United States Court of Appeals for the
Federal Circuit thereby waiving his right to proceed under section
21(b) hereof: Provided, That such appeal shall be dismissed if any
adverse party to the proceeding, other than the Commissioner, shal,
within twenty days after the appellant has filed notice of appeal ac-
cording to section 21 (a) (2) hereof, files notice with the Commissioner
that he elects to have all further proceedings conducted as provided
in section 21(b) hereof. Thereupon the appellant shall have thirty
days thereafter within which to file a civil action under said section
21(b), in default of which the decision appealed from shall govern
the further proceedings in the case.

X[(2) Such an appeal to the United States Court of Appeals for the
Federal Circuit shall be taken by filing a notice of appeal with the
Commissioner, within sixty days after the date of the decision ap-
pealed from or such longer time after said date as the Commissioner
appoints. The notice of such appeal shall specify the party or parties
taking the appeal, shall designate the decision or part thereof appealed
from. and shall state that the appeal is taken to said court.

IT(3) The court shall. before hearing sulch appeal, give notice of the
time and place of the hearing to the Commissioner and the parties
thereto. The Commissioner shall transmit to the court certified copies
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of all the necessary original papers and evidence in the case speec
by the appellant and any additional papers and evidence specifiec
the appellee, and in an ex parte case the Commissioner shall fu?
the court with a brief explaining the grounds of the decision ot
Patent and Trademark Office, touching all the points involved
the appeal. :i

[(4) The court shall decide such appeal on the evidence prodj
before the Patent and Trademark Office. The court shall return t
Commissioner a certificate of its proceedings and decision, which 6
be entered of record in the Patent and Trademark Office and go!
further proceedings in the case.

(2) When an appeal is taken to the United States Court of App
for the Federal Circuit, the appellant shall Ale in the Patent!
Trademark Office a written notice of appeal directed to the Comn
sioner, within such time after the date of the decision from which
appeal is taken as the Commissioner prescribes, but in no case less8
60 days after that date.

(3) The Commissioner shall transit to the United States Coui
Appeals for the Federal Circuit a certified list of the documents'i
prising the record in the Patent and Trademark Office. The court
request that the Commissioner forward the original or certified cc
of such documents during pendency of the appeal. In an ex parted
the Commissioner shall submit to the court a brief explaining
grounds for the decision of the Patent and Trademark Office, add
ing all the issues involved in the appeal. The court shall, before )
ing an appeal, give notice of the time and place of the hearing t4
Commissioner and the parties in the appeal.

(4) The United States Court of Appeals for the Federal Ci
shall review the decision from. which the appeal is taken on the re
before the Patent and Trademark Office. Upoa its determinatiol
court shall issue its mandate and opinion to the Commissioner, 'u
shall be entered of record in the Patent and FTrademark Office
shall govern the further proceedings in the case.

* * * * * *~~~
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