MEMORANDUM OF THE FIDERAL COMMUNICATIONS 76872
COMMISSION OF S. 658

1. Sections S and 15, Sections 5 and 15 of S. 658, as renorted on
April 8, 1952 by the House Committee on Interstate and Foreign Commerce contains
provisions which would deprive the Commission of the benefits of consultation
with any members of its staff in adjudicatory proceedings which have been desig-
nated for hearing, including those members who perform no investigatory or
Drosecutory functions which might conceivably affect their impartialitys This
result vould flow from the proposed Section 409(c)(2) contzined in Section 15 of
the bill (page 65 of the Committee Print, Union Calendar No. 559), which pro-
hibits Commissioners from consulting with, or receiving recommendations from,
any members of its staff in such hearing cases, with the cxception of a single
professional assistant appointed by each Commissioner pursuant to the provisions
of the proposed new Section 4(f)(2) of the Communications Act. This complete
separation is emphasized by the provisions of the proposed Section 5(c) of the
Act contalned in Section 5 of the bill (appearing at page 38 of the Committee
Print), which, vhile directing the Commission to estzblish a "review staff" to
ald it in hearing cases, limits such stoff to summrrizing, without recommenda-
tion, the evidence in hearing records =nd exceptions to initial decisions and
replies thereto, and to preparing without recormendstions and in accordance
with specific directions, memoranda opinions, decisions and orders.

: In view of these provisions, except for the limited degree of help

e Commission could secure from the review staff, it would have to meke oll
decisions on contested issues of fact, low and policy upon consulistion limited
solely to the Commissioners themselves, and each Commissioner in turn could
recelve recommendrtions as to such determinntions only from his single personal
professional assistrnt. The Commission would be prohibited from sccuring the
advicé of the review stoff which had made the enslyses, or any other members of
its staff, cven though the latter had hrd absolutely no part in the investi-
gation or prosccution of the particilar case, either during the hesring, or prior
thereto., : : - C . '

dn our opinion the principal effect of these provisions would be to
paralyze the Commission's functions at a time when it is immerative that the
Commission be able to act efficiently and expeditiously to permit the proposed
nationwide expansion of television brosdersting to become n reality, as well as
to take care of its heavy workload in other vitel areas of the comrunicéations
field. ZFor in 2ll adjudicatory cases coming to the Commission for review of
an examiner's initial decision, the Commission itself would apparently be re-
quired to consider each exception filed to either a finding of fact or
conclusion of law contained in the initial decision, and then instruct the
review stoff with respect to each such exception. The magnitude of this task,
for which each Commissioner could rely only on the advice of his single profes-—
sionel assistant, can be appreciated when it is realized thot it is nob unicormon
for the exceptions filed by a single party in a hearing case to run to well
over 100 in number. Moreover, since the proposed provisions would not permlt
consultation between professional assistants, or betwveen any Commissioner and
hbe assistants to other Commissioners, the Commission would be forced %o devotc
a disproportionate ~mount of time to conferences, at which the seven profes—~
sional assistants could not be present, held for the purpose of drawing up point
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by point directions to the review staff on each matter of fact or law raised

upon exceptions to initial decisions. The same cumbersome procedure would nec—
essarily be required in disposing of every queéestion raised in 21l interlocutory
motions made in hearing cases, and in petitions for rehearing of hearing cases.

Furthermore, it 1s believed that this isolation of the Commissioners
from the members of its staff, who have been employed for the very reason that
they have particular specialized skills not available to each of the individusl
Commissioners, is a fundamental departure from the traditional concept of bi-
partisan administrative agencies, and is completely unnecessary to achieve the
purposes .of the nroposed legislation. Since the Commissiont?s rules, adopted
pursuant. to the Administrative Procedure Act, already prohibBit consultation
with members of the Commission staff who, because of their previous participation
in the case, might conceivably lack an objective perspective, the only conceiv-
able result of the proposal would be to prohibit the Commission from meking
effective use of its staff specialists in a dynamic end complicated field wheére
such specialized knowledge is particularly essential.

The apparent attempt of the bill to equate Commissioners in their
consideration of adjudicatory proceedings with judges of appellate courts, -
jgnores the fundamental distinction between Commissioners and Jjudges with respect
to both their functions and the relationship of their experience and training to
the tasks they are required to perform. While members of the judiclary are require'
to resolve conflicts of law and fact presented to them by the parties to a pro-
ceeding, a Commissioner's job in deciding particular cases goes beyond this. For,
in addition to resolving the conflicts on the record presented to them in excep~—
tions to the initial decisions of excminers, Commissioners have the duty and
responsibility of determining the r-sults of contested proceedings on the basis
of policy considerations as to how the legislative standard of public interest,
convenience =nd necessity, and of encouraging the larger and more effective use
of radio, caf best be met. This important responsibility rests primarily on the
Commissioners themselves rather .than on the examiners who preside at the hearings,
or on the judges to whom interested parties mey subsequently take an appenls In
addition, while 2 judge is called upon to decide cuestions of = legal nature to
which his previous training has Dointed, end cen perform this functzon effec~
tively with the oid of one or two low:clerks whose training is along the some
professional lines, every member of the Federal Communications Commission must
deal with a wide variety of questions involving economic, engineering, legal and
other facets of the communications field. o one Commissioner cen be expected
to meke satisfactory decisions in these several fields without the assistconce ond
advice which mny be geined from free consultation with members of the staff pos—
sessing specinlized training in each of the flelds.

Although the problems ruised bv the sec+ions to which this letter. is
directed might be solved to o limited extent by nermittlng an extensive enlﬂrée—
ment of the professional staffs assigned directly to each of the Commissioners,
from the one to which they would be limited under the bill to whatever number
night be found adequate, this solution would necessrrily involve a seven—-fold
duplication of work and staff, as well as compliceted, time consuming problems of
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Phtra-Commission coordination. The Commission respectfully urges, therefore,
that both of the sections referred to should be deleted from the bill. The
Commission has proposed, in the place of :such providions, a provision making it
mandatory, as is presently the case under ‘the CommlsS1on's rules, that members
of the Commission's staff engaged in prosecutory or investigatory functions, or
in any other respect involved in any adjudicatory case, be prohibited from con-
sulting with or making recommendations to the Commission in such cases on an ex
parte basis, after the case is once designated for hesring. Such a provision
carries the separatlon principle beyond that required for all agencles under the
Administrative Procedure Act in that it applies to 2ll classes of adjudicatory
cases while the Administrative Procedure Act does not. A copy of such language,
to be substituted for the proposed Section 5(0), is attached. .

2¢ Section 8 of the b111 (paaes h6 through 50 of the Committee Print, °
Union Calendar ifo. 559)vw This section of the bill, which would make extensive
changes in the provisions of Sectisn 309 of the Communications Act relating to
the processing of radio and television applications is, in our opinion, comnletely
unsound. The section would meke two basic changes in the provisions of ‘the ex~’
isting law. Under the proposed new Section 309(d), before the Commission could
designate an application for hearing on the ground that i% was unable to determine
that a grant would serve the public interest, it would be required to notify
the applicant, as well as all other known parties in interest, of the reasons
why 1t bellieved that the application could not be granted anéd to afford the appli-
cant an opportunity to show why it believed that these reasons were not velid.

nly after considering such a reply from the applicant could the Commlssion

Igormally designate the application for hearing. The proposed Section 309(c)
would establish a protest procedure wheredy sny "party in interest" could file -
a protest within 30 days of the making of a grant without a hearing, end upon
the filing of such a protest the Commission would be required to set aside the

grant and de31g1ate the anpllcatlon for ‘hearing on the issues stafed by the
protestant. . .

The first of these two proposals would establish an unnecessary snd
burdensome procedure, entailing needless expense both upon new applicants and the
government, whereby before the Commission could designate an application for
hearing it would have to process the application twice, first upon consideration
of the application as filed, and subsequently, upon consideration of the renly -
receiv.d from the avplicant. This would be true even in the great number of
cases where a hearing is automatically required because the application is incon~-
sistent with the Communications Act or the Commission’s rules, or because it is
mutually inconsistent with another pending spplication. Horeover, this provision,
whidh has epparently been inserted in order to avoid unnecessary hearings vhere
further information from the apnlicant would make a hearing unnecessary, is
absolutely unnccessary to achieve this purpose.  For under existing Commission
rules, where an application has been designated for hearing the applicant may, at
any time before the hearing, petition the Commission for reconsideration of its
action, pursuant to the provisions of Section 405 of the Act, and request that
the hearing be set aside and the apnlication granted, ' This procedure has been
regularly used by applicants and in the substential number of cases where the
petition showed valid grounds for such action, the Commission has granted the
kmtitions and cancelled the bearings. It seems clear that such a procedure vhich,
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unlike the one proposed in the pending bill, does not require automatic re-

processing of all applications, is very much to be preferred %o ﬁhe one contained
in the proposed new Section 309(b). ’

~ The so-called protest rule procediure which would be-established by
the proposed Section 309(c) would,. in our opinion, subject the Commission proc-
esses to greater and even more unnecessary delays. In this instance, to the
burdens of delays caused to new applicants by the proposed pracedure, would be
added the likelihood of the greater expense in legal and engineering cests of
prosecuting applications, costs which presvntlv run to verv substantial amounts
partlcularly in hearlng casess .

At the present time, wbere an applicatlon for a2 radio licensec is 5rcnted

without hearing, persons who would e aggrieved or adversely affected thercby
mey always petition for reconsideration pursusnt to the nrovisions of Section 405
of the existing Act and the relevant provisions of the Commission'!s rules. To
the extent that the protest wocedure would merely give such a right to M"partics
in interest,”™ an undefined term which presumably means no more and no lecss than .
the term "aggrieved or adversely affected," the new procedure would appear to be
merely redundant. -However, there are two important distinctions detween the
present procedure urder Section 405 of the Act and the proposed protest proce- :
dure. In the first place, filing a petition for reconsideration under Section-
405 does not, in the absence of independent action by the Commission, operate to
stay the effectiveness of the grant against which the petition is directed. Of
even greater importence, however, is thée fact that filing of a petition for re-
consideration or rehearing pursuant to Section 405 of the existing- Act does not
autometicelly result in the setting aside of the grant =nd the d«51gnction of

the application for hesring. In all cases the Commission is. entitled to consider
the petition upon its merits and to determine whether upon the basis of the facts»
alleged any valid ¢laim has been made which would warrant setting.sside the gront,
end designutlng the spplication for hearing. The right of the Commission to
consider such petitions upon the pleddings and without first helding a formal
hearing thereon has been specifically upheld by the Supreme Court in the case of
Federal Communications Commission v. WJR, The Goodwill Stction. Inc., 377 U

265. .

Under the protest procedure, orotestq ts aTe. requlrod to snecify in
their petition ollegrtions of fact .showing thet they are » party in inturcst, and "
to specify with particulerity the "feocts: matters ~nd things relied wpon." If
the Commission finds that they hnve met.these two reguirements, i.e.,.they have
shown that they are a party in interest and heve specified the- substantive grounds
for their protest, the Commission is apparently required to set the applicotion-
for hearing upon the issuss set forth' in the protest. No prov151on whatsoever is
mode for the Commission to consider the protest upon its merits and determine
without a hearing that it states no valid rerson for setting sside the gront, '
where such » decision can be made as a mrtter of low, similar to a judicinl deci-
sion that a cause of action. is not steoted. The result is, of course, that the
protest procedure affords any party in interest, including, presumably, an-
existing station whose only interest is that it might be economically injured by
competition from the new licensee, the right to hold up » grant for a»n indefinite



=G

period of time and to require new applicants to go through the expense of the
hearing, even where the successful outcome of such a2 hearing is clear. The pos-
sibilities inherent in such a procedure for existing television licensees to
delay the entering of newcomers into the field are obvious.

The Commission beliéﬁes'therefore that the entire proposed revision

of Section 309 is undesirable and unnecessary and that the existing provisions

of Section 309 of the Communications Act should be retained in their present
form. i ) .



ATTACHMENT

No person'engaged directly or indirectly in any vrosecutory or investigatory .
fdnction in any adjudication proceeding or who is subject to the suéervision
or direction of any person performing or supervising any such prosecutory

or investigatory activity shall advise or consult with the Commission with

respect to decislons by it after formal hearing in any adjudication as

defined in section 2(d) of the Administrative Procedure Act.
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1. Sections 5 and 15, Sections 5 and 15 of S. 658, as remorted on
April -8, 1952 by the House Commlttee on Interstate and Foreign Commerce contains
provisions which would deprive the Commission of the benefits of consultation
with any members of its staff in adjudicatory proceedings which have teen desig-
nated for hearing, including those members who perform no investigatory or
prosecutory functions which might concei?ably affect their impartialitye This
result would flow from the proposed Section 409(c)(2) contained in Section 15 of
the bill (page 65 of the Committee Print, Union Calendar No. 559), which pro-
hibits Commissioners from consulting with, or receiving recommendations from,
any members of its staff in such hearing cases, with the exception of a-single
professional assistant appointed by each Commissioner pursuant to the provisions
of the proposed new Section 4(£)(2) of the Communications Act. This complete
separation 1s emphasized by the provisions of the proposed Section 5(c) of the
Act contalned in Sectlon 5 of the bill (appearing at page 38 of the Committee
Print), which, vhile directing the Commission to estsblish a "review staff" to
ald it in hearing cases, limits such stoff to summrrizing, without recommenda-
tlon. the evidence in hearing records and exceptions to initisl decisions and
replies thereto, and to preparing without recommendertions and in accordance
with specific directions, memoranda opinions, decisions and orders.

, In view of these provisions, except for the limited degree of help
Pihe Commission could secure from the review stzff, it would have to make 211
decisions on contested issues of fact, law and policy upon consultation limited
solely to the Commissioners themselves, and each Commissioner in turn could
receive recommsndrtions as to such determinntions only from his single péersonal
professional assistent. The Commission would be prohibited from sceuring the
advice of the review staff which had made the ennlyses, or any other members of
its staff, oven though the latter had hnd absolutely no part in the investi-
gation ‘or prosccution of the particular case, either durfng the heering, or prior
thereto. . ' :

dn our opinion the principal effect of these provisioné would be to

paralyze the Commission's functions a2t n time when it is imrerative thrt the
Commission be able to mct efficiently and expeditiously to permit the proposed
nationwide expansion of television brosdersting to become » roality, as well as
to take care of its heavy workload in other vitel areas of the communi éations
field. For in all adjudicatory cases coming to the Commission for review of

an examinerf’s initial decision, the Commission itself would apparently be re-—
quired to consider each exception filed to either a finding of fact or
conclusion of law contained in the initial decision, and then instruct the
review staff with respect to each such exception., The megnitude of this task,
for which each Commissioner could rely only on the advice of his single profes~
sionel assistant, can be appreciated when it is realized that it is nob uncommon
for the exceptions filed by a single party in a hearing case to run %o well
over 100 in number. Moreover, since the proposed provisions would not vermit
onsultation between professional assistants, or between any Cormissioner. and
he assistonts to other Commissioners, the Commission would be forced to devoto
a disproportionatec ~mount of time to conferences, at which the seven profes~
sional assistants could not be present, held for the purpose of drawing up point
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by point directions to the review staff or é4ch matter of fact or law raised

upon exceptions to initial decisions. The same cumbersome procedure would nec—
essarily be required in disposing of every question raised in 211 interlocutory
motions made in hearing cases, and in petitions for rehearing of hearing cases.

Furthermore, it is believed that this isolation of the Commissioners
from the members of its staff, who have been employed for the very reason that
they have particular specialized skills not available to each of the individual
Commissioners, is & fundamental departure from the trzditional concept of bi~:
partisan administrative agencies, and is completely unnecessary to achieve the
purposes of the proposed legislation. - Since the Commission's rules, adopted
pursuasnt to the Administrative Procedure Act, slready prohibBit consultation
with members of the Commission staff who, because of thelr previous participation
in the case, might conceivably lack an objective perspective, the only conceiv-
able result of the proposal would be to prohibit the Commission from making
effective use of its staff specialists in a dynemic and complicated field where
such specialized knowledge is particularly essential. )

The apparent attempt of the bill to equate Commissioners in their
consideration of adjudicatory proceedings with judges of appellate courts,
ignores the fundamental distinction between Commissioners and judges with respect.
to both their functions and the relationship of their experience and training to
the tasks they are required to perform. While members of the judiclary are requirefl
to resolve conflicts of law and fact presented to them by the parties to a pro-
ceeding, a Commissioner's job in deciding particular cases goes beyond this. For,
in addition to resolving the conflicts on the record presented to them in excep—
tions to the initial decisions of excminers, Commissioners have the duty and
responsibility of determining the r:sults of contested proceedings on the basis
of policy considerations as to how the legislative standard of public interest,
convenience and necessity, and of encouraging the larger and more effective use
of radio, can best be met. This important responsibility rests primarily on the
Commissioners themselves rather than on the examiners who preside at the hearings,
or on.the judges to whom interested parties mey subsequently take an apperl. In
addition, while 2 judge is called upon to decide guestions of = legal nature to-
which his previous training has pointed, znd can perform this function effec-
tively with the 2id of one or two law clerks whose training is along the scme
professional lines, every member of the Federsl Communications Commission must
deal with a wide variety of questions involving economic, engineering, legal znd
other facets of the communications field, o one Commissioner can bé expected
to make satisfactory decisions in these several fields without the assistcnce ond
advice which may be goained from free consultetion with members of the staff pos—.
sessing specialized training in each of the fields.

Although the problems raised by the sections to which this letter is
directed might be solved to a limited extent by permitting an extensive enlarge-—
ment of the professional staffs ossigned directly to each of the Commissioners,
from the one to which they would be limited under the bill to whatever number
night be found adequate, this solution would necesssrily involve a seven—fold
duplication of work and staff, as well as complicsted, time consuming problems of
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Prtra-Commission coordination. The Commission respectfully urges., therefore,
that both of the sections referred to should be’ deleted from the bill. The
Commission has proposed, in the place of such provisions, a provision making it
mandatory, as is presently the case under the Commission's rules, that members
of the Commission's staff engaged in prosedutory or investigatory functions, or
in any other respect involved in ‘any adjudicatory case, be prohibited from con-
sulting with or making recommendatfons to the Commission in such.cases on an gx
Darte basis, after the case is once designated for hearing. Such a nrovislon
carries the senaration principle beyond that réquired for all asgencies under the
Administrative Procedure Act in tuat it applies -to 21l classes of adjudicatory
cases while the Administrative Procedure Act does not.- A copy of such langusge,
to be substltuted for the proposed Sectlon 5(0). is attached.

. 2e Section 8 of the bill (paves L6 through 50 of the Committee Print,

Union Calendar Hoe 559).~ This section of the bill, which would make extensive
changes in the provisions of Sectisn 309 of the Communications Act relating to

the processing of radio and television applications is, in our opinion, comletely
unsound. The section would mske two basic changes in the provisions of the ex~
isting law. TUnder the nroposed new Section 309(b), before the Commission could
designate an application for hearing on the ground that i% was unable to determine
that a grant would serve the public interest, it would be reguired to notify

the applicant, as well as all other known parties in interest, of the reasons
why it belleved that the 2pplication could not be granted and to afford the aDDll—
cant an onnortunltv to show why it believed that these reasons were not velid.

Only after considering such a reply from the applicant could the Commission
tormally designate the application for hearing. The proposed Section 309(c)
would establish a protest procedure whereby any "party in interest" could file
a protest vithin 30 days of the making of a grant without a hearing, and upon

the filing of such a protest the Commission would be required to set aside the
grant and designate the anpllcatlon for hear’ng on the issues stated by the
protestant.

The first of these two nrososals would establish an unnecessary gnd
burdensome procedure, entailing needless expense both upon new applicants and the
government, whereby before the Commission could designate an application for
hearing it would have to process the application twice, first upon consideration
of the application as filed, and subsequently, upon consideration of the renly
received from the applicant. This would be true even in the great number of
cases where a hearing is automatically required because the application is incon~
sistent with the Communications Act or the Commission’s rules, or because it is
mutually inconsistent with another nending anp11Ca+1ow. Moreover, this provision,
wbidh has apparently been inserted in order to avoid unnécessary hearings vhere
further information from the avplicant would meke a hearing unnecessary, is
absolutely unnccessary to achieve this purpose. For under existing Commission.
rules, vhere an application has been designated for hearing the applicant may, at
any time before the hearing, petition the Commission for reconsideration of its
action, pursuant to the provisions of Section 405 of the Act, and request that
the hearing be set aside and the application granted. This procedure has been
regularly used by apnlicants and in the- substential number of cases where the
petition showed valid grounds for such action, the Commission has granted the

etitions and cancelled the hisarings. It seems clear that such a procedure which,



elfe
unlike the one proposed in the pending bill, does not require automatic re-

processing of all applications, is very much to be preferred to the one contained
in the proposed new Section 309(b).

The so-called protest rule procedure which would be established by
the proposcd Section 309(c) would, in our opinion, subject the Commission proc-
esses to greater and even more unnecessary deleys. In this instance, to the
burdens of delays caused to new applicants by the proposed procedure, would be
added the likelihood of the greater expense in legal and engineering costs of
prosecuting applications, costs which presently run to very substantial amounts,
particularly in hearing cases. - '

At the present time, where an application for a radio.license is granted
without hearing, persons who would be aggrieved or adversely affected thercby
moy always petition for reconsideration pursusnt to the nrovisions of Sectlon 405
of the existing Act and the relevant provisions of the Commission's rules. To
the extent that the protest rocedure would merely give such a right to. "partics
in interest,” an undefined term which presumably meens no more and no less then
the term "aggrieved or adversely affected," the new procedure would appear to be
merely redundants However, there are two important distinctions between the
present procedure under Section 405 of the Act and the proposed protest proce-
dure. In the first place, filing a petition for reconsideration under Section
405 does not, in the absence of independent action by the Commission, operate to
stay -the effectiveness of the grant against which the petition is directed. Of
even greater importence, however, is the fact that filing of a petition for re-
consideration or rehearing pursuant to Section 405 of the existing Act does not
autometically result in the setting aside of the grant snd the designatlon of
the application for hesring. In all cades the Commission is entitled to congider
the petition upon its merits and to determine whether upon the bosis of the facts
alleged ony valid claim has been made which would warrant setting aside the -gront
end designating the epplication for heering. The right of the Commission to
consider such petitions upon the plendings and without first holding a formal

- hearing thereon has been specifically upheld by the Supreme Court in the case of
Federal Communications- Commission ve. WJR, The Goodwill Strtion, Ince, 377 U. Se

Under the protest procedure, protestonts ~re required to speciiy in
their petition nllegrtions of fact showing thot they are o party in interecst, ~nd
to specify with particularity the "frcts, matters nnd things relied upon." If
the Commission finds that they hnve met these two requirements, l.e., they hove
shown thnt they nre a party in interest and hrve specified the substantive grounds
for theilr protest, the Commission is apprrently required to set the applicotion-
for hearing upon the issues set forth in the protest. No provision whatsoever is
mode for the Commission to consider the protest upon its merits and determine
without o hearing that it states no valid resson for setting sside the gront,
where such.a decision can be mede as a mrtter of law, similar to a Jjudicirl decil-
sion that a couse of action is not stated. The result is, of course, that the
protest procedure affords any party in interest, including, presumably, an’
existing stotion vhose only interest is that it might be economically injured by
competition from the new licensee, the right to hold up a grant for an indefinite
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period of time and to require new applicants to go through the expense of the
hearing, even where the successful outcome of such a hearing is clear., The pos-—
sibilities inherent in such a procedure for existing television licensees to
delay the entering of newcomers into the field are obvious.

The Commission believes'théreforé that the entire proposed revision
of Section 309 is undesirable and unnecessary and. that the existing provisions

of Section 309 of the Communications Act should be retained in thelr present
form.



ATTACHMENT

No person engaged directly or indirectly_in an& prosecutory or investigatory -
function in any adjudication proceeding or who is subject to the supervision‘
or direction of any person pérforming or supervising any such prosecutory

of investigatory activity shall advise or consult with the Commission with
respect to decisions by it after formel hearing in any adjudication as

defined in section 2(d) of the Administrative Procedure Act.
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Sec. 4927&/(a) The provisions of the Act of June 25, 1948

(62 stat. 992 =), as amended, relating to the enforcing or setting

aside of orders of the Interstete Commerce Commission are hereby

made apvnlicable to suits to enforce, enjoin, set aside, annul, or

suspend any order of the Commission under this Act (except those

appealable under the provisions of subsection (b) hereof), and such

suits are hereby authorized to be brought as provided in that Act,

The effect of this languege is to reestablish a method of review of those
orders of the Federal Communications Commission, other than those issued in the
exercise of its radio-licensing functions, which was in existence prior to the

2
enactment of Public Law 901 on December 29, 1950. Prior to the enactment of
that law, sectién 402 (a) of the Communications Act of 193), as amended, to and
including May 24, 1949, provided that the vrovisions of Title 28 U. S. G,
relating to the enforcing or setting aside of ovrders of the Interstate Commerce
kkmmﬂssion should be applicable to suits to enforce, enjoin, cet aside, annul
or suspend any order of the Communications Commicsion, except those issued in
the exercise of its-radio-licensing functions. 47 U. 8. C. 3ec. 402 (a).
The pertinent provisions of Title 28 are embodied in Sections 2321 to 2325,
inclusive, and Section 1253, Sections 2321 to 2325 provide for the review of

orders of the Interstate Commerce Commission by a District Court of three judges,

conuinting of a Circuit Judge and two Distriect JTudges. Seection 1253 provides

1. The reference to page 992 of 62 Stat. is apparently in error. The
correct citation would appear to be 62 Stat. 969.

2. In Senate Report 44 to accompany S, 658 on page 11, under the title of
"Section 15," it is stated that subsection (a) "substantially restates exist-
ing law with necessary clarification..." This statement apnarently overlooks
the existence of Rublic Law 901,



for a direct apoeal to the Supreme Court from the decisions of such three-
judge caurts.3 Similar provisions existed in the statutes for review of the
orders of the Secretary of Agriculture under the Packers and Stockyards Act
under the Perishable Agricultural Commodities Act and the orders of the
United States Maritime Commission, or of the Federal Maritime Board or of the
Maritime Administration. This method of review not ohly disrupted the
ordinary conduct of litigation of the courts by requiring the services of two
District Judges and one Circuit Judge, when in ordinary litigation only one
District Judge is needed for a trial, but also required the Supreme Court to
review many cases of minor importance involving lengthy records and thus
unduly added much to the burden of that Court.

In 1942 the iudicial Conference commenced a study of this problem. This
study continued, through committees of the Conference and reports of those
committees and discussion in the Conference itself, for several years. The
study resulted in a recommendation to Congress and in the drafting and enact-
menf, on December 29, 1950, of Public Law 901, In place of a review in three-
judge courts, with direct appeal to the Supreme Court, of the orders of the
Tederal Communications Commission {other then those issued in the exercise of
its radio—licensing functions) and also of the orders of the Secretary of
Agriculture and of the United States Maritime Commission, Board or Administration

above referred to, that law substituted a review by the approoriate United States

3. The provisions of Title 28 rceferred to in the text are reenactments in
substence of the Urgent Deficiencies Act of October 22, 1913.
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Court of Appeals upon the record made befors the Commission, with further

review on writ of certiorari by the Supreme Court in its discretion, os is the

practice in most other cases coming to the Supreme Court from the Court of
Appeals. * This was the pattern of review which had been established by Congress
for orders of the Federal Trade Commission in 1914 and which was thereaftef
established by Congress in respect of meny other administrative boards,
commissions and agencies, such as the Securities and Exchange Cormission, the
National Labor Relations Board, the Federal Power Commission and the Civil
Aeronautics Board, It was thought by Congress in enacting Public Law $01 that

a large saving of judicial time and energy would result. It was generslly
recognized that three-judee courts were not well adapted for conducting trials
Bboonuse of the necessity for holding conferences whegever questions arose, in

the course of a hearing, as to the admissibility of cevidence. Moreover, the
appeal as of right to the Supreme Court fronm fhe decisions of three-judge courts
was inconsistent with the system of review on writs of certiorari estsblished for
the Supreme Court by the Judicature Act of February 13, 1925. (43 Stat. 936.) .
Prior to the establishment of the system of review on certiorari, appeals to the
Supreme Court from the United States Courts of Appeals for the several Circuits
was as of right. But es a result of this the volume of business in the

Supreme Court became so great that that tribunal could not both promptly and
efficiently dispose of the appeals which reached it. Cohgress in setting up the

gystem of review on certiorari made the United States Courts of Appeals courts of

L. Section 3 of Public Law 901 provided that the venue of any proceeding
under the Act should be in the Judicial Circuit wherein is the residence of
Ehe party or any of the parties filing a petition for review, or wherein such

arty or any of the parties has its principal office, or in the United States
Court of Apnoals for the District of Columbia,



last resort in all of the cases appealed from either administrative ageuncies
or United States District Courts, except those which reached the Supreme Court
on writ of certiorari in its discretion. It‘was thought by Congress that one
appeal as a matter of right from the order of an administrative agency or the
judgment of a District Court was sufficient and that only those cases should go
to the Supreme Court which wére sccepted by it within its discretion. This
discretionary review is usually limited by the Supreme Court so far as cases
in United States Courts of Apveals are conceorned to those in which a Circuit
Court of Appeals has rendered & decision ih conflict with a decision of another
Circuit Cqurt of Appeals on the same matter; or has decided an important
question of local law in a way probably in conflict with aprlicable local
.Fecisions; or has decided an important question of federal law which has not
'been, but should be, settled by the Supreme Court; or has decided a fe@eral
question in a way probably in conflict with applicable decisions of the Supreme
Court; or has so far departed from the accepted and ususl course of judicial
proceedings, or so far sanctioned such a departure by a 1ower‘court, as to cell
for an exercise of the Supreme Court's power of supervision; or to those cases
wherein the United States Court of Appeals for the District of Coluﬁbia Circuit
has decided a question of general importence, or a question of substance relat-
ing to the construction or application of the Constitution, or a treaty or
statute of the United States which has not been, but ghould be, settied by the
Supreme Court; or to those cases wherein that court has not given proper effect
to an applicable decision of the Supreme Court.
,Publié Law 901 was a considered end deliberate step forward taken by the
Bongress in or_der tp conforfn the review of those orders of the Federal

Communications Commission presently under discussion to the pattern and theory



of ruview in the United States Courts of Appeals as @« matter of right and in
the Supreme Coﬁrt on certiorari set up by Congress under the certiorari system
above-deacribed.

The Judicial Conference ot its Marph meeting made the following
recommendation:

The Judicisl Conference of the United States having considered
the provisions of Section 15 of S. 659 and H. R. 1730 of the Eighty-
second Congress which deals with the judicial review of orders of
the Federal Communications Commission, and the effect of such Section
15 upon Public Law 901 of the Eighty-first Congress, approved
December 29, 195Q0; and it eppearing that epactment of Section 15 in
either of such bills would repeal the provisions of Public Law 901
insofar as review of Section 402 (a) orders of the Commission are
concerned and again vest in a three-judge statutory court jurisdiction
to review such orders; and it being the view of the Conference that
Public Law 901 provides a greatly improved procedure for the review of
such orders, the Conference urges that Section 15 be amended so that
it will not modify or amend Public Law 90l with respect to the review
of 402 (a) orders. (Ses Revort of the Proceecdings of a Special Session
of the Judiecial Conference of the United States, March 19-20, 1951,
page 12.)

It is -submitted, therefore, that the provision of S. 658 set forth above
should be omitted from the Act, since it has the effect of repealing by
implication Public Law 901 so far as that iaw is applicable to the orders of
the Federal Communications Commission other than those issued in the exercise
of its radio-licensing functions.

It is recommended that there be substituted for the langusge in question,
the following:

Sec. 15, Section 402 of guch Act is amended to read

as follows: '

Sec. 402. (=m) Any suit te=esfsmee, enjoin, set aside,
annul or suspend any order of the Commission under this Act

(except those appealable under the provisions of subsection (b)

hereof) shall be governed by the Act of December 29, 1950 (Public
Law 901, 8lst Congress.)
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The provision of S. 658 on pages 26 znd 27 to which the attention of the
Judicial Conference was called is a part of section 402 (b) which provides.
that appeals may be taken from decisione and orders of the Commission to the
United States Court of Appeals for the District of Columbia Circuit in cases
involving construction or operation of apparatus for the transmission of
energy or communications, or signals by radio. The provision in guestion is
in the following language: |

(3) The court's judgment shall be final, subject, however,
to review by the Supreme Court of the United States as hereinafter
provided--

(1) an appeal may be taken direct to the Supreme

Court of the United States in any case wherein the

jurisdiction of the court is invoked, or sought to be

invoked, for the purpose of reviewing any decision or

order enterad by the Commission in vproceedings instituted

by the Commission which have as their object and purpose the

revocation of an existing license or any decision or order

entered by the Commission in preceedings which involve the
failure or resfusal of the Commission to renew an existing
license,  Such apreal shall be taken by the filing of an
application therefor or notice thereof within thirty days

after the entry of the judement sought to be roviewed, and
in the event such an appeal is taken the record shall be

made up and the case docketed in the Supreme Court of the

United States within sixty days from the time such an appeal

is allowed under such rules as may be prescribed,

This provision is also inconsistent with the pattern of review set up
by Congress in the Judicature Act of 1925 asg above-described. In respect of
this provision the Conference seid in its report above cited:

And it further appearing to the Conference that the effect
of such Section 15 would be further to amend Section 402 of the

Communications Act of 1934 so as to provide for an appeal as of

right to the Suprems Court from judgments of the Court of Appeals
of the District of Columbia on review of Section 402 (b) orders of



the Communications Commission which involve the revocation of
existing licenses, or the failure to renew existing licenses,
and that such amendment would carve out a small segment of
Section 402 (b) orders, all of which under existing law are
reviewable in the Supreme Court by petition for certioreri; and
-1t being the view. of the Conference that review proczdure
legislation should be kept within the pattern established by the
Act of February 13, 1925, 28 U, S. C., Sec. 1254, and since
generally adhered to, namely, that where appeal as of right
lies to a United States court of sppeals, review in the Supreme
Court shall be by petition for certiorari; the Conference
therefore urges that Section 15 he further smended so as to
leave all of Section 402 (b) orders reviewable in the Supreme
Court only by petition for certiorari. (See Report of the
Proceedings of a Special Session of the Judicisl Conference
of the United States, March 19-20, 1651, pages 12 and 13.)

Senate Report No. 44 to accompany S, 658, at pages 12 and 13, justifies
the provision authorizing an appeal as of right to the Supresme Court from the

Court of Appeals for the District of Columbia Circuit, in the classes of cases

)

presently under discussion, in the following commant:

Subsection (j) contains important amendments to cxisting
low, Under the present law, review by the Supreme Court of
decisions of the United States Court of Appeals for the District
of Columbia is limited to certiorari proceedings end to certification
by the court of eppesls. This subscction provides that, in a
limited class of cases, appeals may be tsken dirsectly and as a matter
of right to the United States Suprems Court.

Experience to date has clearly demonstrated that it is
extremely difficult for private 1litigants to secure an ultimate
Supreme Court review of Commission action by the certiorari method.
Since 1927, only one such petition has heen granted upon request of
a private litigant, whereas only one such petition has been denied
when filed by the Government. The result has been that many cases
involving Commicsion action on applications for renewal and modification
of licenses have, during this period, been reviewed by the Supreme
Court upon request of the Government, and only one has received such
consideration upon petition of a private litigant, Since either .
revocation or renewal proceedings msy result in absolute or final
logs of license, the committee believes that adequate opportunity
should be given the parties affected in such cases to litigate their
claims; sand thet, in this limited class of cases, opportunity should
extend to and include review by the highost judicial tribunal. Such
appeals, as a matter of right, are given in practically all cases



involving decisions and orders of the Interstate Commerce Cormission
and are given under section 402 (a) of the Communications Act in
cases such as the network cases (National Broadcasting Company, Inc.,
et al v, U, S. et al., (319 U. S. 190)) which involve the exercise
by the Commission of its legislative, as distinguished from its
judicial nowers.

The committee sees no basis for the distinction made so long
as the result reeched is determinative and final in either cese and
goes to the right of a litigant to remain in the business of his
choice. The inclusion of such = provision should impose no undue
hardship upon the Supreme Court because of the limited number of
such cases. On the contrary, it would meke possible the develop-
ment of an authoritative body of law upon a subject vital to those
engaged in the communications business and of substantial importance
to the public generally.

Attention should be called to the fact that the assertion in the last
sentence of the second paragraph of the foregoing quotation is in error so
far as section 402 (a) of the Communications Act is concerned. The
lassertion reflects the law as it existed prior to the cnactment of Public
"Law 901 on December 29, 1950. Since the enactment of that law, as is
pointed out in the comments above concerning section 15 of S, 658 as it
amends section 402 (a) of the Communications Act, review of the orders of
the Commission, other than those issued in the exerciss of 1ts.radio~licensing
functions, is by the appropriate United States Court of Appeals on the record
made before the Commission, with further review by the Supreme Court at its
discretion on writ of certiorari. ’5%;( .
It is true, as indicated in the Senate Committec Report, that, sincs A¢7&;fclm§§f
! ! ’ 4
1927 (the year of the creation of the Radio Commission, the predecessor of
the Federal Communications Commission), the Commission hés’been mich more
successful in securing affirmative action on petitions in the Supreme Court
for writs of certiorari than have private litigants. The records of the

MNourt of Appeals for the District of Columbia Circuit show, so far as
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Cormission cases generally are concerned, thet since 1927 there has been a
total of 28 cases in which applications for writs of certiorari have been
made to0 the Supreme Court‘énd that in 10 of these, applied for by the
Commission, all of the spplications were granted, and that in 18, applisd for
by private party litigants, 1 application was granted and 17 denied.5 The
racords of the court show further that within those 28 cases, 10 involved
Commission revocations of radio licenses or refusals to renew such licensesg,
and that within these classes of cases 4 applications for writs of certiorari
filed by the Cormmission were grantsd and that.b filed by private party
litigants were denied.

It is submitted, howevef, that the inference seemingly drewn in the Senate
Committee Report from these bere stetistics that the Supreme Court is
;inhospitable to private litigants applying for writs of certiorari is not
warranted. In the absence of & c¢lear showing to the contrary -- and none is
made -- it is to be presumed that in the cases in which pfivate party

applied

litigants/for write of certiorsri the questions involved were not such as to

satisfy the criteria for the granting of writs doscribed earlier in this statemeiz,

5 It is to be noted that from 1927 until 1930 thg Supreme Count lacked
juriediction to review decisions vf the Court of Appeals for the District of
Columbia relating to orders of the Federsl Radio Commission. Federal Radio
Commission v. General Electric Co., 281 U. S, 464 (May 19, 1930), It acquired
such jurisdietion under the Aet of July 1, 1930, 46 Stat. 8L4. Federal Radio
Commission v, Nelson Bros. B. & M. Co., 292 U. S. 613 (1934). Of the 27 cases
mentioned in the text, three arose during these years when the Supreme Court

was without jurisdiction to review: =a writ of certiorari was granted on
petition of the Radio Commission in Federal Radio Commission v. General Electric
Co., supra, and subscquently dismissed, and writs of certiorari were denied the
private party petitioners in Agricultural Broadcasting v. Federal Radio
Commission, 281 U. S. 706 (June 2, 1930), and City of Now York v. Federal Radio
Commission, 281 U. 8. 729 (March 12, 1930).
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It is submitted also that the position taken in the Senate Committee
Report -- that the result in ceses involving revocations by the Commission
of radio licenses or refusals by the Commission to reneﬁ such licenses is
determinative of the right of the litigant to remain in the business of his
choice -- doss not warrant an invasion of the certiorari system which was set
up by Congress in the Judicature Act of 1925: As pointed out earlier in this
statement, the volume of business in the Supreme Court prior to 1925 when
appeals to that tribunal from the United States Courts of Appealswere as of
right, had become so great that the Supreme Court could not promptly and
efficiently dispose of the cases which reached it. It was thought by Congress
as said above that one appeal ~- to a United States Court of Appeals ~- as a
1metter of right from an ordcr of an ;dministrative agency or a judgment of a
District Court was sufficient, and that review thercafiter in the Supreme Court
should be at its discretion only. Congress in providing in the Judicature
Act of 1925 this system of review set up, so to speak, a dike against the flood
of appeals which was so far overwhelminé the work of the Supreme Court as to
make it substantially impossible for it competently to deal with its docket,
The provision in S. 653 presently under discussion that there shall be appeals
as of right to the Supreme Court from the decisions of tho United States Court
of Appeals for the District of Columbia Circuit in cases involving Commission
revocations of or refusals to renew radio licénses will create a breasch in that
dike. Such a breach will be likely to widen. There are many other cases in
which the action of courts or commissions results in the termination of a
busiggss, for example, revocation of or refusals to renew permits to graze upon

che public domain or. to fish in public waters. Indeed the action of courts at
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times terminates not merely a litigant's business, but his liberty or even his
life, If in such csses an appeal as of right to the Supreme Court from the
decisions of the United States Courts of Appeals is not thought necessary as
a matter of Justice, review of such cases being on writs of certiorari only,
a fortiori an sppeal of right is not necessary in the classes of cuses
preseﬁtly under discussion.

It is, therefore, recommended that the language above quoted f&om pages
26 and 27 of S, 658 be omitted from the bill and that the following be
substituted therefor:

(i) The court's judgment shall be final, subject however,

to review by the Supreme Court of tho United States upon writ of

certiorari on petition therefor under section 125/ of Title 28 of

the United States Code, by the appellant, by the Commission, or by

any interested party intervening in the appeal, or by certification
by the court pursuent to the provisions of that section.



