FEDERAL COMMUNICATIONS COMMISSION
Washington 25, D. C. 74515

April 106, 1952

INTER~-OFFICE MEMORANDUM

FOR: Information
TOs Commission
FROM: General Counsel

SUBJECT: Analysis of provisicus of S. 653, a bill to amend the
Conmuniocatiorns Act of 193L, as reported out by the
House Committee on Intergbate and Foreign Commerce.

1. On April %, 1952, the House Committee vn [nterstate and
Foreign Commerce reported out S, 658, the McFariand bill, This bill
wa3 passed by the Senate and has been substantially changed in cer-
tain respects by the House Csmmnittee. There is attached hereto an
analysis of the bill, section by section, comparing it witu the
present 4ict, the version passed by the Senate, the Comnission's pro-
posed revision of the Senate version, and estimating, in so fur as is
possible, its effect upon the Commission 1f passed.

2, It is believed that the House may act upon the bill at
any time after April 22, 1952, and this analysis is subuitted to aid
the Commission in determining whether any further action should be
taken by the Commission at this time. '
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Section 1. This section is the title. of the bill. - (e

Section 2. Section 2 amends maragranh (o). of Section % of the Communications
act to define "broadcasting" as "the dissemination of radio commuwnications in-
tended to be received directly by the mublic."™ This definition is the same as
tnat in S. 538 as massed by the Senate and the Commission's mromosal, excent

that it omits the word "general" before "nublic". The House committee remort
seys "general" was left out because there might be doubt as to the intended
significance of the chenge, which had been made by the Senate committec to con-
form vith mrovisions of the Atlantic City Treaty. Inclusion of the word "general"
might have caused confusion in connection with subscrintion services such as
phonevision, whieh is now under study by the staff. The new section 3(o) there-
fore werely omits the mention of relay stations now contained in the Act.

Section 3. This section adds new definitions to Section. 3 of the Act. It de-
fines "station license", "license" and "radio station license" as do S. (38 and
the Commission's mronosal, thus making clear that any special or temmorary
avthorization would be considered as » license. It also defines a broadcast sta-
tion, as do the Senate version of S. 658 and the Jommission's vnronoszl, as "a
radio stoation equirmed to engsge in broadcastiang as herein defined." It also
defines "construction mermit" to refer, as do the Senate version of 5. 658 and
+hqﬂQommission's vrovosal, to any instrument of authorization required for the

!onstruction of a station, or the installation of anmrratus, for the transmission
of encrgy, whatever name the Commission may glve it. Reference in the zew bill
to "construction of a station" is new, but arvears to be merely a clerifying
rcvision, .

Section 4. (2) This mrovision would rmend Scction 4(®) of the Act oy adding
after the mrohibition against Commissioners ensaging in any other bdusiness,
vocation or emmloyment, a mroviso that the nrohibition ghall not oomli- to the
nroparation of technical or orofescional nublications for which a reagonable
honorariwn or commensation mry be accented. The House pill eliminates the nro-
hibition in the Scnate version vhich would wmrovent any Commissioner vho had not
served his full term from renresenting anyonc before the Commission in ~ mro-
fessional canacity for one year nfter leaving the Commission. The Housc nro-
vision is the same ns that contained in the Commission's version of the bill,
and. strongly urged in the Commission's comments.

(b). This section amends Section 4(f) of thc ict, by striking out tho oxisting
provision which authorizes the Comnission to smnoint.certsain stnff officers
without regerd to the Civil Service Act or the Classificntion ict and substitutes
a mrovision authorizing the Commission to a~moint such emmloycces as nmay ve
necessary in accordance with the Civil Service Act and Classificetion Act. This
amendément merely conforms Section 4(f)(1l) to thc chnnses made by lnws cnacted
stbscouent to the Jommunications Act, but which did not svwecifically rmoend that
dot.

This section also 2dds a nrovision that ench Commigsioner mnay vithout regard
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to Civil Service Laws, but subject to the Classification Act appoint and fix

the salary of one professional assistant, . This provision is in accord with viad
expressed by the Commission, except that the recommendation that each Commis-
sioner also be authorized to appoint a secretary has, for undisclosed reasons,
not been adopted.

(c). This nrovision enlnrges Section 4(s) of the Act to authorize expenditures
for lond for monitoring stations and related facilities; for constructing such
stations; and for equipping, furnishing snd maintnining such stations and
labor~tories and related facilities {including construction of minor subsidiary
buildings costing less than $25,000 ench) used for research. Tuis ~mendmeoat is
identical to the one originally submitted to Congress by the Commission.

(d). This provision would amend Section 4(lk) of the Act by rcauiring the Com-
migsion to submit certain information to the Congress in its annunl renmort which
is not now rcouired. It is substantially identical to the »rovision contnined
in the Commission's version of the bill, but still retains a orovision to vhich
the Commission objected, requiring it, in its snnual remorts, to include infor-
mation ns to legislative recommendations submitted to the Bureau of the <cudget
for its clearance but not yet anvrovad.

Seciion 5. Scction 5 of 5. 658 amends the existing nrovisions of Scction 5 of
the Communications Act in the following resmects:

1. A new scction is added stating thot the Chairman of the Commission
shall mreside ot meetings and sessions of the Commission, reoresent it in matte
dealing with legislation or requiring confercnces or communications with other
government offices, and generally coordinate and organize the work of the Com-
mission to mromote mromnt ~nd cfficient dismosition of all matters within Com-
mission jurisdiction. It is expressly nrovided, however, that all othar commis~
sioners moy present their own minority or su~mlementnl views on a2ll nromosed
le~islotion. The nrovision is identicel with a similor nrovision of the McFarland
5111 as it massed the Scennte and was awnroved unanimously by the Commission in
its comments on the Senate version of the bill. As written, it woull not apmear
to involve any significont changes in Commission organization or nrocedures now
estnblished under the existing Act and under the Comdission's Administrative
Crder Zlo. 8.

2. Secction 5(b) of the bill requires that within six months of the
enactment of the bill the Commission is to organize its staff into integrnted
bureaus ~nd into such othcr divisional organizations as it may decm nccessary.

It also provides that integrated burcaus shall include all necessary legol,
enginecring and accounting mersornel as are neccssary. It ig identical vith
similar provisions of $5. 6E8 as rasscd by the Scnate and with the lengunge in-
corporated in the Commission's mromosed redraft of tho Senate bill, excent for
the fact thot the Commission's mroposed revision would have allowed twelve months
for comrleting the reorganization instead of the six months rrovided in the

House version of the bill. Since, in the meantime, the Commission has reorgan-
jzed itself in exactly the manner rcaquired by the bill, the charge in time from
twelve months to six months would not ammear to be important. It should de noted,
houever, that in commenting uvon this rrovision to the Housc Committee, Commi s~
sioner Eennock stated that she was of the oninion thet the functional or,g‘aniza\“



’sctup should not be mnde mondrtory but should be left to the Cormission's dis-
cretion ns under the existing law. Inactuent of the nrovisions would not anpear
to require any changes in the Commission's nresent organizational satum,

3. Scctlon 5 (c) of the bill rugalre tae vonnlss1on to establish a
specinl review staff consisting of legnl, engincering, accounting, and other
neccssary mersonnel. The staff is to be an indomendent one directly resnons1ble
to the Commission and not under the supervision of any other Commission cmnloyees.
Its solc job is to assist the Commission in cases of adjudication which have been
design~ted for hearing and its functions in this resnect are limited to the
following three categories:

(a) To mrenare, without recommendations, o sumiary of evidence
nresonted at such hearing; '

(v) To mremare, without recomnendntions, mrior to oral argu-
ment, a commilation of facts materinl to the excemtions to the initial
decisions of coxamwiners and the rornlies which have been filed tn@roto;
and

(¢) To »revare for the Cormission or any of its mombers, with
oubt recommendations snd in accordonce with gmecific directions, memo-
randa, oninions, decisions and orders. Thesc three functions can
only ve performed by members of the review staff or by onc of the
profossionnl assistants anmointed by, and resmonsible to, the indi-
vicdunl Commissioners.

This nrovision is =n cxnansicn and clarification of a similer nro-
Pyision vhich zwneared in the Sennste version of tho uicFarland Bill, and is not
in accordance with the views exnressed by the oajority of the Commission with
respect to that bill. Vhile Conissioner Jones had stated his disagreenent with
the Comnission majority on this moint, the Commission majority had stoted that
it belicved . that it should ve free, in adjudic~tory mroccedings, to consult with
memvers of its staff not cngnged in mrosacutory or investigantory functions.

Ag the »mrovision is written, it would ammear to reguire substantinl
revision of nresent Comzission mrocedures in adjudicatory vnroceedings. ZFor these
nrocedurcs, as éstaolishod by the Comnmission, 6o allow it to consult in hearing

ases with the General Counscl, Chief nnglneer, Chief Accountant and nembers of
their staffs. THoreover, the functions of the x1%t1.h Officce of Cwinion and Re-
view would be substentially restricted if the bill iere to be enncted into law..
Yot only could this office not consult with the Comnission in any ~dvisory
camucity, as it now may do, but, both with resmect to dismuted firndings of fact
and disruted coneclusions, this office would not bs mermitted to rocomnend the
nroner resolution of any of the snmecific conflicts raised eithoer in cxcontions
to initial decisions or in interlocutory motions dbrought to the Comaission for a
decision in hesring cnses. The Comrission could, nrosumsbly, under thue —roposed
nrovisions, snceificnlly direct the review stoff to mremnre memorandn of law or
eangineering with resmect to any nerticular issuc or issues involved in -~ hearing
cese, so0 long as such memoroada conteined no rccomuendations not theaselves
directed by the Com:ission. The riosult would anmmear to be, howaver, that

Comiissioneor, assisted only oy 2 single mrofcssionnl assistant, would e required
in the first instance to resolve each and every.such conflict as nmight be raised
1dther in exceptions to initinl decisions, in interlocutory motions in heering
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cases, or in metitions for rehearing of hearing cnses filed mnursunnt to thoe
nrovisions of Secticn 405 of the Communications Act.

In this resncct it should be wointed out that Section 4(v) of the bill,
wvhich nrovides for the anmointment of wmrofessional assistants by cach of the
Com.iissioners, oxnressly limits each Commissioncer to one vrofessional ~ssistant.
Under the bill as written, thercfore, it would aspnear that while Jomn.issioners
riight annoint more than one nmrofessional assistant to work in their immediate
of fices, only one of such anmointeces might be vwermitted to consult with the Com-
missioner in adjudicatory proccedings or make recommerdations to him in such mro-
ceedings.

4., Of squal immortance in determining the extent to which the »ro-
vision of the House bill would rcauvirc semar-tion of the Comrission Iron its
stoff ~re the provisions of the mromosed new Section 409(c) (2) and (3) containad
in Section 15 of the bill. (Scction 15 is discussed nt this moint becanse of its
close relationshin to the -mrovisions of Scction 5.) The first of these mrcvisione
nroh’bits eny Commaissioner and :is mrofessionrl assistant from consnlting on any
fact or guestion of law in issue in any odjudicatory »roceeding, or rcceiving any
reconmendntions from any person, excent unon notice ~nd ommoritunity of all marties
in the proceeding to marticimate. The oaly excentions to this rostriction are
that the Commissioners may consult among thomsclves or with thoir own assistants,
(tut not with the nrofessional mssistant of any other Comvaissicner), and any
utilize the services of the revicw strff to the linited oxtent mermitted by Sec-
tion 5 of the bill. Subscction 3, an amwmarcntly rcedundant -rovision , buttons
this up by »rohibiting Comaission investigntor, or mrosccutory mersonncl, or the
nersonncl engeged in court litigation, fron ndvising or consulting vith the Com—
nission in adjudicatory mrocecdings.

It should be mointed out that this mrovisinn 1is broader tuon the nro-
vision of %the MeFarland Bill as it massed the Sennte. Tor it not only »rohibits
Comrissioners and their nssictants from consulting with members of the Comnis-
sion's stoff in adjudicatory rrocesdings, but olso mrohibits thon from consulting
with any other wmerson, including the mrivate marties to such nroccciings, or
their attorneys or ongincers. Under the terms of the bill, such isolation would
comicnce at the time any case is designated for hoaring. Since 1% wrohivits the
Comaissioners, or their assistents, from receiving any recommendntions, es well
ag from consulting with sny merson, mresumably it would mrohibit the Cormis-
sioners from receiving sny letters concerning licaring cases or at least regnire
a Comnissioner who rcceives letters containing ~ny such recommendi-tions, to make
then available to all othor marties in the wnrocceding. .

5. Section 15(s) of the bill contoins a wrovision identical with that
contained in the Sconnte version smonding Scetion 409(a) of the Communications
Act to eliminate the —rovisions which now reouire Comnissioners to sit as ’
exominers in certain tymes of mroceedings, such as revocation nreceedings. This
asncet of the chrnge wns amnroved by the Comrission in its comments on the bill.
Tho House bill, howcver, also contains a mrovision which was not anmroved by the
Commission, viich nrohibits individual Commissioners from sitting a=s hoaring
cxeniners and requires that hearings be heard cither by one of the cxaniners
anpointed mursuant to the provisions of Section 11 of the Adninistrative Tro-
cedure Act or by the Commission s a wiole. The »urnose behind this amendément
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s that the Commission vould be reluctant to overrile one of its members. The
Commiasion had wointed out that the record in nrcevicus cases does not summort
any such conclusion and that there may be circuastances in which it is ~dvisable
or uscful to have a Comiissioner, rather than sn oxaniner, sit as the hearing
officer., Since this would be prohibited by the bill and since it is obviously
imnracticable, save in the nost extraordianry circumstances, for the Comnission
as a vholce to sit as an exaniner in hearing casos, the result of the —assage of
this »rovision would ampear to be to reinforce tic already mressing nced of the
Comnigsion to sccure additional exominers.

8. The nronoscd Section 409(b) set forth in Scetion 15 of tlhe bill as
revised by the House Comnittee, adonts cortain suggestions wiich hiad beon nade

by the Comnission with resnect to the wrenaration of intinl decisions. The
dcFarland 5111, as massed by the Senate, required the exauniner who heers a »ro-
cecding to »remarc an initial decision. The Cormiission mointod out thet »ro-
vision should be made for circumstances in wiaich the examiner becomes wavailable
end. cannot vnrenare the initial decision or for situntions requiring grest exne-
dition where the Commission may wish to order thoe rocord to be cortified to it
for drafting of the initial decision. The House adcented this suginstion and the
bill containsg an excontion in the cnse "where the henring officer becones un~
available to the Commission or where the Commigssion finds umon the record thnt
due and timely execution of its functions immeratively and unavoidably require
that .the rcecord be certified to the Comnigsion for initial or final decisions.!
The first »nart of this language is ambiguous for it does not make clenr viether
in cases of examiner unavailebility the nremaration of an initial deeision is to
Pe delegoted to another examiner or, os has beon coasistent Comnission —ractice
in the mast, certificd to the Coamission for the mremarstion of initinl decision
by the Cormsission itself. but, in nny eveant, if the review steff of thoe Commis—
sion is to be limited to annlyzing arguicnts and oxtracting relevant naoterial
from heoring records, without recomnendntion, then it would ammear, os o wractical
natter, that there will not be ~ny situations wvhere the Commission will be able

. to mrepare an initial decision. Tais is true narticnlarly since wador tiac oro-
nosed bill it would amparently not be mossible to delegete the drafting of an
initial decision to on individual Comnissioner. It would annear, thersfore, .
that as a nractical mnatter, wvhere the examiner vho hears a ﬂroceeding>cither'
becones nuavailable or for other reascns connot cxneditiously draft ond issue

his initial decision the only solution will be to assign the record to maother
cxaiainer.

7. The bill also contning mrovisions, vhich were in tho LcFrrland Bill
as nassed by the Senate, »rohibiting examincrs, in the conduct of their hearings,
from consulting with any merson cxcent unon noitice ~nd ommortunity for 11 nar-
ties to marticinate, and »roviding that in the merforuance of their Jutics,
exaninoars shnll not be resmounsibdle or subject to the direction cf nersons on-
gaged in the merfernrnce of investigrtive or nrosccutnry, nr other furctions of
the Commission, or any other agercy. The Commission in its comments on the
Senate bill, had suggested that » mroviso be added stating that exoiiners might
bec subject to the surervision of o member of the Commission or e chief oxominer
for administrative murwoscs relating to the merformence of their duties. This
sugzestion has not been adonted however and the absence of such langurge throws
goubt upon the authority of the Commission, undar the rrovision of the bill, te
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arpoint a chief examiner. It should be noted, however, that such doubt has

»lso becn cast unon the Commission's authority, indemondently of this bill, by

a recent decision of the foderal district court in the case of Federal Wrial
Examiners Conforence v. Ramsneck,(ensc no. 5171-51, U.8.D.2., D.C.), "In Addition,
the Houst.drnft of the Bill containe n wrovision —rohibiting .cxamincrs. fron
~dviging or consulting with the Comtission or ~ny of its staff w1tn ruvwect to
an initisl decision or the cxcewtlonﬂ filed t\ 1oto. '

8. Section 5 of the 0ill also reinstates, at the suggestion of the
Commission, the language of the existing Section 5 of the Comaunicstions Act
authorizing the Commission to divide itself into manels. .ioreover, Section 5(e)
of the Dill constitutes a general revision of tic language of Scction 5(e) of
the present Act relating to delegation of outhority by the Comaission. In
essence, the revised wrovisions pernits the referonce of any mortion of the Com-
nission's obusiness, cxcent action on hearing cnses in ndjudicatory rroccedings,
either to an individual Commissioner, or to a board of COFﬂiﬂsion amloyaes, ,
with suthority given to tho Cheirman of the Commission to designote the Commis-
sionoer or emnloyee to serve temmornrily where the anmointed dblogaub is ~bsent |
or unavoilable. Fersons cmerating mursuant to such delegation coan toke all
actions which the Commission could itself take and their actions will have the
san¢ force and effect as if they had becn taken by the Commission itself. The
action of any Cormmissiorer or emnloyee delegated tn act for tae Conmission as a
whole is exnressly made subject to a metition for rchearing dirccted to the Com-
nission as o whole mursuant to Scection 405 of the Act.

The revised delegation section amocars to be an immrovesent over the
confusing longuage of the cexisting Act »nd is not in snubstantia 1 conflict with
ardy of the suggestions nade by the Commission in its comments umon tlu Suncte‘
0ill. The only significant change fron existinz law eliminates the »rovision
in the ~resent Act vhereby the action of ‘a morson delesnted to oct for tiic Com-
mission manel mey be reviewed umon metition by the Commission »noncl, and sub-

cquently, wnon another metition, by the Ceommission as & 1%olc,, and cocs not
annear to raise any substantial nroblems. Tor even if the Comnission werc; at
some subsequent date, to organize itself into manels there would ammear to be
no serious mroblems involved in requiring metitions for. rechearing of actions
by mersons delegnted to act for a mancl to be considered directly vy the Com-
mission os a whole in the first instence r~thor than being requ1red to be first
heard by tie vanel.

cction 6. Tais scction relates to license rercwals. The new307(d) here proposed
onaits the wmresent 1qnuu1g° to tho effect thet action with resnect to ronewels
shall be governad by the saue considerations nnd rractices affecting the crant
of original amlications. The nev scetion nrovides that ronewals ney be gr ranted
if the Commission finds that the »ublic interost, convenionce end necessity
would be scrved thereby. It further wrovides that, with resncct to broadcosting
renewals, the Comuission shall not roquire cny annlicant to file infermation
which has previcusly been furnished, or which-is not directly natericl to the
conciderations cf feeting grant or denial of the anmlication. Tinelly, subsec-
tion (a) of Section 6 wrovides that the license shnll be continued in cffect
vending hearing and finol decision on such an anpmlication snd the di

w

3|

ignosition
of a metition for rehearing mursusnt to Section 4C5. The change concerning
the handling of rencwal armlications was in thc Senate version of 5. 4586 ~nd va
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onnoscd By .the Commigsion, martly on the ground that in conjunction with Sec-
tion 1% of §. 658, which mut unon the Conmission the burden of nrocceding with
the evidence and substantiating the grounds smecified in the notice of hearing,
the proposal provided for grant of a resewal unless it could affirnatively be
shown that o grant was not in the nublic interest. The House version of S. 658
does not contain the mrovision with resmoct to burden and to that extent mects
the Commission objection. The Commission, however, had also stated that 1%
ommosed the change in language cven without the shift in burden of w»roof, be-
cause it raised a substantizl question as to whether licensecs, incl-ding non-
broalcast licensees, werc being afforded a tyme of mermanent franchise, con-
ditioned only upon meeting minimum qualifications, and whether grants could be
rade ~t renewal time to commeting ormliconts with surerior quslific-tions. The
new House committee revision of S. 658 anmnarently attemnts to clear un this
doudbt by a vrovision,discussed below, relating to graants to new ammliconts of
the facilitics of existing licensces who are up for renewal, and also oy the
deletion of the burden of nroof scction.

The mrovisions with resmect to the information to be filed are new and
it is difficult to =recdict their effect, if any, on nresent Comnigsion forms or
reguirenents. It would not, however, orevent the Cormigsion from sccuring all
infornation necessary to » detormination as to whether a license renecw:l would
serve the mublic interest. Tho last nrovision merely dumlicates the nrovisions
of the Administrative Frocedure Act.

Saction 6 of the House committee version of 8. 538 also contains a new
section 307(f) of the Act, which mrovides that when 2 renewal is not graanted,
but another ammlicant is gronted the same or rmutunlly exclusive facilities, the
grant of a station license to the other arnlicant shall be conditioned, won
recuest of the avnlicant for renewal, uvwon the wurchase by the other annlicant
of the physical nlant and equivment of the old licenses, at a falr volue to ve
deternined by the Commission. This vprovision is ovperable only if the amplicant
for ronewal has omerated substanticlly as set forth in the license and lLias not
wilfully violated the ict, Commission rules or = treaty. This nrovision annears
to put the difficult burden unon the Comaission of determining the value of
station plant and cquirment. It olso ammears to be inconsistent with the tra-
ditional concent of the Communications Act that there is no »nromerty right in a
license. 1ts execution wouwld, furthermore, be extremely immractical, if not
impossible in those instsnces wherc the new avnlicant is constructing his sta-
tion in a city differcnt from that of the station of the a-nlicant for renewal,
but is nutually exclusive with the renewal anmlication, since the new annlicant
nizht have no conceivable use feor the fixed port of a station mlant in rnother
city. -

Section 7. This section wonld amend Section 308(a) of the Act to wrovide, for
all services, for the grant of construction »mermits, licenses, nnd aocdifications
or rencunls thercof, without the filing of a formal srmlication, (1) in cases of
emeryency involving danger to life or mromerty or duc to dammge to equinment,
(8) during o mroclaimed nntional emergency or var, when neccssary for the
national defense or security or furthorance of the war effort, or (3 in cases
of cnergency in the nonbroadcrst services wiien the normal licensing mrocoedure

wonld not be feasible. The authorizations are limited to the meriod of the

.
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eiergency or war. The present section 308(a) is linmited to liee nses, reacwals,
and modificntions for stations on vessels or aircraft and nrovides for 3 month
licenses in csdses of emérgpncy This nrovision is substant1a11J the same as

the Scnate version of S. 658 with the added mrovision with rGS“OCt %0 the non-
broadcast services su&gbsted by the Commiission. fThe Conm1s51on had no objection
to this mrovision. .

Saction 7 also. «wends subsectlon (o) of Scction 308 so that it relates
to "all anmlications for station 11chseg, or riodifications or rencwals thersof"
instead of "all such annlications." This anmpears to be merely an editorinl
change. ‘ ) ‘ . B :
. An immortant new subsection (3) is nlso added to Sccticn 308 to
nrovide: ‘

"Dhe Co-nission shall not make or mrorwmlgznte eny rule or resvlation,
of substﬂnce or nrocedarc, the murnose or result of which is to
cffect a discriminntion between mersons bnsed uron interest in,
association with, or ownershi~ of any mcdium nrimarily engoaged

in the. gathering and disscminstion of informetion ~nd no ammli-
cation for = construction mernit or staotion license, or for the
renewal modification, or transfer of such a mernit or liceasc,
shall bp denied by the Commission solely becouse of.any such
interest, association, or ownershin.!

It is not ﬁ0051b10 to determine exactly what offect tiiis »rovision would have
unon ‘the Commission's past policy, which has been sustoeined in court in the face
of charges that it constitutes imvromer discriminction, of considering newsvancy
cwnershiy a commarative, but not a disqualifying froctor. NewsHomer ownurshlp
nmight be the sole factor of difference in a comrarstive hearing. Although, on
its face,; the vrovision conld wlso be construcd to strlke at the multinle owner-
shin rules, since there the "discrimination" is also brsed on ovnershin of a
mediuwr of mnss communications which might conceivably be construed, to he
"primarily cngoged in the gathering and discemination of informetion", the com-
mittée remort on the bill states that is is 1ntbnuod to ammly to newsnamers.

How a court might construe the vprovision in ragard to these two crous of
anblguity is a matter of sone doubt. ’
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Section 8 '8, This section proposes extensive amendments %o Section 309(a)
of the Act with respect to action up0n, form of, and conditions attached
to licenses. The House proposal is virtually identical with the Senate

version.

Section (a) of the proposal provides that the Commission shall
grant any application provided for in Section 308 if, upon examination,
it shall make a finding that the public interest would be served by a
grant. This provision i's -substantially the same as that in the present
Act, except that the new provision would apply to construction permits
as well as licenses, However, this provision must be pead in conjunction
with the proposed subsection (¢) of Section 309, This provides that all
authorizations granted without a hearing shall remain subject to protest
by any interested party for a thirty day period, The protest must show
that the protestant is a party in interest and must specify with particu~
lapity the facts relied on, and within fifteen days from the date of filing
of any protest the Commission must make findings as to whether the protest
meets these requirements of the section, If the Commission so finds, the
application must be set for hearing on the issues specified in the protest,
as well as such other issues as the Commission may prescribe. The protest-
ant shall have both the burden of proceeding and the burden of proof with
respect t0 issues set forth in the protest and not specifically adopted
by the Commission. The Commisgsion is directed t0 expedite protest hearing
cases and the effective date of the Commission's action shall be postponed
until the Commission's decigion after hearing, unless the varticular
authorization is necessary t0 maintain an existing service.’

Subsection (b) of the proposal provides that if the Commission
is unable to find that a grant of the application would be in the public
interest, it must, before designating o hearing, alvise the applicant
and all other known parties in interest of the nature and source of all
objections, and give the applicant opportunity to reply. If the Commis—
sicn is still unable t0 make the finding necessary for a grant, it shall
designate the application for hearing and notify all parties in interest
of the matter in issuwe. Prior to ten days before the date of hearing
parties in interest who have not been notified by the Commission may
petition to intervene, The applicant would have- the burden of proceeding
w1th the ev1dence and the burden of proof,

" Subsection (b) of the present section, with respect to the form
of, and conditions attached to, licenses, is retained as subsection (d).

It should be noted thot Section 12 of the bill (which otherwise
contains only editorial changes in Section 319 of the Act, and is not
separately discussed) would amefid Section 319 of the Act to provide
that applications for licenses shall not be subject t0 the provisions
of the proposed subsections (a), (b), (¢) of Section 305. This amendment
is a consequence of the changes proposed in Section 309, since the
provisions of that section will apply t0 applications for construction
permits and it would obviously be unnecessary for them to apply also to
applications for licenses in 319 situations,
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.The Cormission has previously raised strong objections to the .
proposals contained in this section, It seems clear thot they arc in
striking contrast to other provisions in this bill which are designed
to accelerate Commission action in hardling applications. In no case
could the Commission designate an application foy hearing vefore giving
all parties in interest written notification and the applicant an ]
opportunity to argue why no hearing should be held, This would require
both the staff and the Commission t0o consider any application twice
before designating it for hearing. Moreovep, the section would apoarently
require this procedure even in those cases where a hearing would be
required by the protest yrule or by virtue of the fact that there was nend~
ing an application that was c¢learly mutually exclusive,

The‘Commission has also pointed out previously that the protest

rule, in edditien to0 being undesirable, is also unnecessary. In view

of the Supreme.Court decision in Federal Comnmunications Commigsion v,
National Broadcasting Company (KOA}, 319 U,S, 239, legislation is clearly
not necessary t0 assure a hearing to stations who would receive inter-
ference from a proposed station within their protected contours. It
appears therefore that the sole.effect of the proposal would be to permit
existing stations to delay or prevent a station which would be an econonic
competitor from securing a construction pepmit or license. At least for
the period of time that an application would be delayed, this provision
would serve t0 extend the license of an existing station into a monopely
and would be at variance with the basic philosophy of the Act that the
public interest in broadcasting would be served by competition., It is
also significant that the langusge of the amendment does not restrict
these provisions to broadcast stations and they would therefore be appli-
cable to proceedings in all the radio services, and would therefore permit
taxicab companies and industrial users of padio to delay applications,

of competitors.

It should also be pointed out that the Senate Committee Report
on S, 658 -clearly indicated that economic injury within the meaning of
the Sanders case would make a person a "party in interest." The House
Report does not mention the meaning of the phrase "party in interest.®
It appears that a party ‘who could appeal under the Sanders case because
. of economic injury could also protest. However, it does not: appear ;
that the section as proposed would do more than confer standing to raise
issues other than economic injury, or overrule the Sanders .rule that
economic injury is not of itself a factor determinative of the public
interest, o

The protest provisions waise the further guestion of whether
issues raised by a protest under the pronosed provisions could be‘dis~
posed of by the Commission on the written pleadings or would have to
be made the subject of an adversary hearing., The proposed protest
provisions state that if the Commission finds that a protest meets the
stated requirements{that it contain allegations of fact showing the
protestant t0 be a party in interest, and specifying with particularity
the facts, matters and things relied upon), the application involved
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"shall be set for hearing upon the issues set forth in said protest!
together with such issues as the Cormission may add. While this
language appears t0 be capable of an interpretation requiring a hear
ing upon any issues specified by the protestant, that result would

be undesirable, particularly where the Commission could find, without a
fact-finding hearing, as a matter of law that a particular issue

has no relationship to operation in the public interest. It is believed
that under present law such issues of law may be disposed of on the
written pleadings and without an oral, fact-finding hearing. See
Federal Communications Commission v. WJR, The Goodwill Statien, Inc.,
337 U.S8. 265. The proposed language might, however, be construed to
deny authority to the Commission to decide on the relevance of issues
proposed by a protestant in advance of a hearing,
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Section 9., This section amends the provisions of Section 310(b) of
the Act relating to transfers. The existing provision prohibiting
the transfer of a license without a finding by the Coumission that
the transfer would be in the public interest is expanded to include
construction permits. The existing provision in Section 319(b) of
the Act, which provides that construction permits shall not be trans—
ferred without the approval of the Commission, would be eliminated
by Section 12 of this bill as being no longer necessary in view of
the amendment to Section 310(b).

Section 310(k) is further amended by the addition of a
provision that an application for transfer shall be disposed of as
if the transferee were making application under Section 308 for a
permit or license, and that in acting on any such zpplication the
Commission may not consider whether the public interest would be
served ®y a transfer to a person other than the proposed transferee,
In explaining this provision, the Committee report states: "In other

words, in applying the test of public interest, convenience, and
necessity the Commission must do so as though the proposed t rans-
feree or assignee were applying for the construction permit or
station license and as though nw other person were interested in
securing such permit or license.!

(’;; would appear from the language of the proposed amend-
ment and the report, that this amendment would restrict the Commis—
sion, in transfer cases, to determining whether the transferee is
qualified to hold a license or construction permit, and could be
interpreted to preclude any inquiry by the Commission into the _J
public interest considerations involved in the transfer itself,

The original Senate bill provided that in transfer cases the Com-
mission would be limited to determining whether "the proposed
transferce or assignee possesses the qualifications required of

an original permittee or licensce." In commenting on the Senate
bill, the Commission raised strong objection to this provision on
the grounds that it would open the door to trafficking in licenses
and would also seriously underminc the Commission!s power to enforce
the Act and its Rules, since, presumably, a licensee, even though
he had violated the Act or the Rules and might be in danger of
losing his license, could always transfer the license so long as

the proposed transferee met the minimum qualifications for a licensee,

The changed wording in the House wrsion raises a question
as to whether the Commission would merely be prevented from c onsider-
ing whether the transfer should be made to someone other than the
proposed transferee (as was forierly done under the Avco procedure
where on opportunity was given for others to request the facilities),
or whether it is intended in addition that the Commission may not
question the desirability of the transfer per se, The change in
wording made iy the House Committee leaves room for argunent in
support of either interpretation, The language of the House Report
sheds no light on this mattecr. k
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Section 10, This section of the bill constitutes a substantizl revision
of the provisions of Section 312(a) of the Communications Act which
presently provides only for revocation of station licenses, The bill

as passed by the Senate limited to some extent the circumstances in
which licenses could be imediately revoked, but also added a provision
providing for the issuance of cease and desist orders and for revocation
of licenses where the licensee has failed to comply with 2 cease and

.desist order. The House bill, however, gocs beyond this, in general
confernity with suggestions made by the Commission, to authorize the
Comnissioen in certain cases to suspend licenses, and also to provide

for a system of forfeitures in lieu of suspension, revocation, or the
issuence of a cease and desist order; or in addition to the issuance

of a cease 2nd desist order,

Specifically, Section (a) of the proposed revision would
authorize the Comuission to revoke liccenses or peraits or to suspend
licenses for a period of not morc than 90 days, in five types of
situations. The second, authorizing such suspensions or revocetions
"because of conditions coming to the atiention of the Commissicn which
would warrant it in refusing to grant a license or permit on an original
application", is identical with the grounds now provided in Section 312
of the Act for revocation. However, under the bill as proposed, authori-
zations could te revcked or suspended for false statements made to the
Commission only where they were "knowingly made, and authorizations

could be revoked or suspended for failure to operate substantially
as set forth in the licensc or for failure to observe any provision

of the Act, or rule or regulation of the Cormission, only wherc such
failures arce eitherwillful" or "reopeated", These limitations on the
existing authority to revoke were proposed by the Comaission itself,
since it is clear that the Comuission never has and never would revoke
any license for false staterents unless they were "knowingly mede,"

er unless the failure to operate in accordance with the license, or

in accordance with the Coumission's rules and rcgulations, was "will-
ful" or "repeated." However, the addition of this specific limiting
language was belicved to be useful in order to allay the unfounded
suspicion that the Coumission might conceivably abuse its powers,.

In addition to these grounds for revocation or suspension of
authorizations, the new provision would suthorize the Commission to
take such action for violation of, or failure to obsecrve, any ccase
and desist oraer issued by the Commission, a provision identical
with one taoken fron the Senzte version of the bill,

One ground for revocation or suspension suggested by the
Coumission in its proposed redraft of the bill has been eliminated.
This ground would have authorized revocation or suspension wher:z a
licensee or permittee engages in a course of conduct designed to
coerce other licensees or peraittees to violate the act or the
Comuission's regulations, or engages in any course of conduct which
would have warranted the Commission in refusing an authorigation to
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such other licensee or permittec, This provision had been csuggested
by the Comuission to take care of the type of situation involved in
the Don Lce case where the network itself, because of the nmanner

in which the network regulations are necessarily written, had not
violated the Couwrission's chain broadcasting regulations, but had,

on the contrary, coerced its affiliates into violztion of the
regulationse Deletion off this provision will mean that networks
which induce other licenseecs to violate the Commissionts chain broad-
casting regulations will, in the absence of modification of the
Commissionts chain brosdcasting regulations, be subject to Comuission
sanctions only to the extent that the nctwork is itself the licensee
of one or morce stations, znd its course of conduct is such that the
Commission determines, upon rencwal or upon its application for
further authorizations, that, because of such conduct, it is not
qualified to be a licensee, The liccnscs of network-owned stations
could apparently never be revoked or suspended for such acts nor could
fines be inposed upon the network pursuant to the provisions of the
section discussed below,. On the other hand, to the cxtent that the
network could be said to have conspired to induce a violation of the
Comnission'!s rules and regulations, it might be possible to proceed
against the network in a criminal procecding pursuant to the pro-
visions of Sections 501 or 502 of the Communications Act.

A proposed new Section 312(b) contained in Section 10 also
provides that wherec any person has failed to operate substantially as
set forth in a license or failed to observe any provisions of the Act
or any rule or regulation of the Commission, the Commission may order
such person to cease and desist from such action, even where such
failure was not willful or repeated, And, s indicated above,
subsequent violation of such a cease and desist order could itself
be &« ground for revocation or suspension of a license,

A proposed new Sectior 312(c) would cstablish a new pro-—
cedure to be followed by {he Conaission before revoking or suspending
a license, or issuing a cease and desist order, is the Gommission is
aware, under the procedures prcsently preseribed by Sectioa 312(2)
of the Act for reveocation caises. the Ucummission revokes & license .
subject to suspension of the reiccation order upon a written request
Ly the licensee for a hearing, This has led to confusion on the part
of the public since Conmission orders have been described in the
rress as finrlly -revoking the license authority, whereas such orders
have in rcality merely constituted the initiotion of revocation pro-
ceedings., The new procedurc, which is substantiaily identical with
that containcd in the Senoate bill and was approved by the Commission
in its comzents, provides thet refore revoking a license the Commis-
sion shall first issue a show causc order affording thc licensee or
permittec opportunity to show by evidence in a hearing why it
believes that the revocation, suspension, or cease and desist order
should not bl issucd. No.final order of rovocation or suspension,
or a cease and wesist order, can be issued uutil after a hearing
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or the waiver thereof, - such hearing tb be a full adjudicatory pro-
ceeding following the procedures set forth elsewhere in the bill.

Section 10 also contains authorlty, along the lines recom~
mended by the Commissiony, for the Commission to direct persons to
pay a forfeitvre of up to $500 for each day of offense in any c ase
where it is authorized to revoke or suspend a license or perwmit,to
issue a cease and desist order, or suspand & radio operator's license.
Under the provisions of the House bill, the Commission may im.ediately
direct the licensec or permittee to pay a forfeiture, or way do so
after a revocation, suspension or ceass and desist hearing, in licu
‘of issuing any such order, or in addition to issuing & cease and
desist order. Where the Coumission chooses to imposc a fine
without initiating any revocation, suspension or cease ond desist
order proceeding, it is required to inform thc party of his apparent
liability for the forfeiturec of a specific sun of money and afford
him an opportunity either to secure a2 hearing.or to submit a written
request for remission or reduction of the amount of forfeiture which
has becn imposed, Upon final determination of forfeiture, the party
involved must be given at least 30 days in which to pay .the sum to
the Treasury of the United States, and if the sum is not paid within
the period specified, suilt may be brought by the Department of Justice
to recover the forfeiture in accordance with the provisions of Section
50l of the Act. : ‘

Finally, the House proposal contains two provisions not
contained in the Commission's draft proposal. In the first place
the burden of proceeding with the introduction of evidence and the
burden of proof is expressly placed upon the Commission in all cases
coming within the section. In addition, the provision of Section {b)
of the Administrative Procedure Act providing that, except in cases
of willfulness or where public health, interest,or safety othcrwise
require, prior to institution of cgency action "facts or conduct
which might warrant such cction saell have been called to the atten-
tion of the licensee by the agency in writing and the licensee shall
have been accorded opportunity to demcnstrate or achieve compliance
with 211 lawful requirements" iz expressly mede applicable to Com-
mission proceedings looking toward the issuance of a cease and
desist order or the imposition of a forfeiture. The language of Sec~
tion 9(b) of the Administrative Procedure ket is now applicable only
in suspension or revocation cases. These provisions raise the saue

qucstions as do Section 9(b) of tnc Administrative Procadure Act as
to the necessity for affording an "opportunity to deuonstrate or
achieve compliance with all lawful requirements" with respect to
non-recurring .or non-continuing acts which by their nature canrnot be
rectified or corrected once coumitted, Furthermore, this problem is
conplicated by the fact that since cease and desist orders may be
issued for acts which zre not willful or repeated, this provisicn
would in many cases reqguire special notice and an opportunity to
achieve or demonstrate compliance with lawful requirements before



—]16-—-

the Commission could institute proceedings looking toward issuznce
of a cecasc and desist order, and to that cxtent would weaken the
effectiveness of the cease and desist procedure, itself intended
for use in cases of non-willful action.,

Sectiem_i%. This provision of the bill is identical to a provision
of the Senate version and would add & new Section 316 to the Act
relatirg to modification of construction permits end licenses.
Section 312(%) of the present Lot provides for modifications, but
in vicw of ths faxt thao wider this Lill Scetion 312 relates to
sancticas, “hz authority to modily is omitved from Section 312

and is deal® with in a new sectionu.

This section retains the present provision of Section 312(b)
authorizing the Commission to modify licenses and construction permits
if it finds the public intersst will be promoted, or if the Act or
any treaty will thereby be nore fully complied with. However, the
present Lct provides that before an ordor of modification becomes

‘final a liccensee or permittee muct be notified in writing of the
reasons for the modification and be given a reasonablec opportunity
to show cause why en order of modification should not issuc, while
the House bill would requirc that the licensec or permittec be given
at least 30 days to show cause, at a public hearing, if rcquested,
why such an order should not issuc. There is also a provision that
in any hearing conducted pursuant to this section, the Comnission
shall have the burden of procceding with the evidcnce and the burden
of procf, The Commission nas previously approved these provisions
and they were incorporated in the Commissionts redraft of the Mckarland
bill,

. It should be n-ted, hewever, that the previous comments of
the Commission were subactted before tne EARC agreement was concluded
in Geneva, 1951. In cavrying out itc obligations under the agrecrent,
it will be necessary for the Commiss.on to modify the licenszs of a
grecat number of stations in owrfer to bring the Atlantic City Table
of Froquency Allocations into effect, In meny instances there will
be a criticzl time element involved in the implementation program,
end the added procedural requirement proposed in this scction may
hamper the Commission in carrying out the necessary modificaticns of
licenses., :

Sectipn 12, This section is discussed with Section 8,
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®eoction 13, This section amends Section 402(a) to conform to Fublic Law 901,

than those referred to in Section 402(b), in the courts of appeals. . Public Law
901 refers, however, to "final" orders and the new section does not. The present
Section 402(2) does not contain the word "final" .eithar, so the new section will
probably be limited to the final orders mentioned in Public Law 201, as is the
present 402(a) by judicial construction. The present Section 402(a) refers to
enforcement of orders, but Public Law 901 does not nor does the new proposed
Section 402(a), The Senate version of 402(a) and the Commissiou's revision con-
tained the word "enforce." This is eliminated, Enforcement of Commission orders
will therefore be handled in the district courts as provided in Ssction 4C1l of the
Act. . : , . :
. Section 13 also amends Section 402(bd), not only to revise its language
in accordance with the new definitions, but also to provide spscifically for
appeals (1) by parties to applications for transfers which are denied, (2) appli-
cants for permits under Section 325 or permittees under that section whose permits
are revoked, (3) holders of construction peruits or licenses whose peraits or
licenses are modified, suspended or revoked, (4) any other person who is aggrieved
or whose interests are adversely affected by an order granting or denying one of
the applications above-mentioned, (5) any person upon whom a cease and desist
order is served (under Section 312 as revised) or (6) any operator whose license
is suspended. These provisions are substantially the same as those in the Senate
version of 402(b) and the Commission's revision, except that the Senate version
also provided for appeals by parties aggrieved by the declauratory order provided
br in the proposed revision of Section 401 contained in the Senate version but
liminated in the House version, as recommended by the Commission.

Section 13 also provides for the appeal procecdure under Section 402(db)
which was in the Commission's proposed revision of the Senate version and in the
Senate version, except that both the Senate and the naw House committee proposals
provide that upon a remand the Commission shall decide upon the basis of the
0ld record unless otherwise ordered by the court, ard that the new bill provrides
for Suopreme Court review only by way of certiorari, while the Commission ani
Senate versions provided for direct appeal to the Suprere Court from the Court
of Appeals in revecation proceedings or upor failure to rerew a license, The
remand provision overrules the Pottsville case and may make necessary frcguent
requests to the court to permit opening the record where parties change, the
evidence has become stale, etc, The Commission previously objected to this pro-
vision, ZRequiring certiorari for Supreme Court review seems desirable since few
Commission cases under 402(b) involve broad principles of federal law of wide
effect, Yhe change from dirsct appeal specified in the Senate bill to the
certiorari procedure now in force, was strongly urged by spokesmen for the United
States Supreme Court,

Section 14. I:is section relates to Section 405 of the Act concerning rehearings,
The present section of the aAct permits petitions to be filed for rehearing within
20 days after a decision is effective in cases arising under Title III, and at
any time in other cases. HMoreover, under the present section, a petition for re-
hearing may be filed in any case only by a party thereto, except that in Title
a4ll cases any person aggrieved or whose interests are adversely affected may
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file such a petition. The proposed amendment would permit a potition for re-
hearing to be filed in all cases within 3C days of the date on which pudlic
notice is given cf the decision, and by any party to the proceeding, or by any
other person aggrieved or whose interecsts would be adversely affected, 4
The proposed amendment also provides that a petition for rehearing is
not a prerequisite to secking judicial review, except where thne party seeking
review was not a party to ‘the proceedings or relies on gquestions of fact or law
upon which the Comuission has not been afforded an opportunity to pass, e
amendment also would add a a provision specifying that the time for filing an
appeal under Section 402 shall be computed from the date upon which public notice
is given of orders disposing of all petitions for rehearing filed in any case.
The Zouse amendment eliminates the provisions in the Senate bill, to
which the Commission objacted, which would have restricted the Commission to con-
sidering only newly discovered evidence upon rehearing and would have made
petitions for rehearing serve as an automatic stay of the effective date of any
Commission order, 7The amendment contained in the House b111 was in the Commis-
sionts redraft,

Section 15, This section is discussed with Section 5.
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Section 16, This section amends Section 410(a) of the Act, concerning
the use of joint boards, t0 make such use subject to the provisions of
Section 409(a) which, if amended as proposed, will provide that in cer-
tain cases a hearing may be held only by the entire Commission o» by
an examiner, It deletes the language in the present Section 410(a) to
the effect that a joint board shall have the same powers as a member

of the Commission when designated to held a hearing, since it is
proposed to eliminate fyrom 409(a) the present language with respect to

designation of individual Commissioners.

Section 17, This section, the last, provides that the act shall take
effect on the first day of the first month which begins more than sixty
days after the date of enactment, except that requirements imposed by
procedural changes shall not be mandatoryas to any agency proceeding
(as defined in the Administrative Procedure Act) initiated prior to

the effective day and that the amendments to the review provisions

shall not apply to pending court actions, The act does not spell out
what are procedural changes, and while some matters, such as the pro-
vision with respect to consultation by examiners with other persons,

are clearly procedural, there may be some doubt about others, such

as the transfer provisions, It is also not entirely clear when a
proceeding is "initiated" under this section, TFor example, there might
be some doubt whether a rule making proceeding was initiated by a notice
of proposed rule making issued by .the Commission, or by the institution
of an investigation or the receipt of a petition requesting rule making
where either of these led to rule making, Similarly, a question could
be raised, in the absence of more specific language, a2s to whether
licensing proceedings are initiated by the acceptance of an application
for filing, or only when processing on such application actually starts
or, even, only when the Commission actually takes some action on the
application, Since, if the bill passes at any time within the next

few months, there will be many applications on file, dbut not yet reached
for processing, and they should be treated the same as others at a

more edvanced stage (especially since they may be found to conflict
with such more advanced applications), it would appear that adminis-
tratively the first of these possibilities ig clearly preferable,.
Nothing in the bill or the House Report prejudices such an interpre-
tation of the present lenguage, but its vagueness might lead to dispute.
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FEDERAL COMITUNICATIONS COMMISSION
Washington 25, D. C.
May 1, 1952

Honorable Sam Rayburn
Speaker of the House of Representatives
Washington 25, D. C.

Dear Mr, Speaker:

The purpose of this letter is to point out to the Congress,
as is more fully detailed in the attached memorandum, the Commission's
firm belief that the encctment, in its present form, of S, 658, a bill
to amend the Communications Act of 1934, now pending before the House,
would have, as a principal detrimental conseguence, the disruntion o
the Commission's functions, It would cause serious delavs in the
processing of applications for radio and television station licenses
at a time when we are about to undertake the processing of hundreds
of apnlications for new television stations.

These consequences, we believe will flow chiefly from the
provisions of the proposed Section 5(c) contained in Section 5 of
the bill, the proposed Section 409(c)(2) in Section 15 of the bill, and
the prOpOSed revision of Section 309 contained in Section 8 of the bill,
The Commission's position with respect to otherprovisions of this bill
are of record.

The first two of these sections would deprive the Commigsion
of the benefits of consultation with any members of its staff in
adjudicatory proceedings which have been designated for hearing, with
the exception of a single professional assistant provided for in a
proposed new Section 4(f)(2) of the Act. These provisions, depriving
the Commigsioners of the staff assistance vital to their decision of
the complex cases with which they must deal, canonly result in the
seri ous disruption of the Commission processes and in substantial
and unnecessary delays in deciding hearing cases,

The other section would make extensive changes in the pre-
visions of Section 309 of the Communications Act relating to the process—
ing of radio and television applications. It would require double
processing and Comnission consideration of all applications which must
be designated for hecering and, as a result of the new "protest procedure"
reouire a large number of unnecessary additional hcarings., It would,
consequently, impose upon the Commission an unnecessary additional pro-
cedural workload which is certain to delay all grants of radio and tele-
vision applications, increase substantially the Commission's budgetary
requirements, and add to the already substantial cost of securing a
radio or television license,

Because of absence, Commissioner Jones did not participate
in the formulation of these views,

By Direction of the Commission

Paul A, VWalker
Chairman
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FEDERAL COMIUNICATIONS COIMISSION
Washington 25, D. C.
May 1, 1952

Honorable Sam Rayburn
Speaker of the House of Representatives
Washington 25, D. C.

Dear Mr. Speaker:

The purpose of this letter is to point out to the Congress,
as is more fully detailed in the attached memorandum, the Commission's
firm belief that the enzctment, in its present form, of S, 658, a bill
to amend the Communications Act of 1924, now pending before the House,
would have, as a principal detrimental consequence, the disruption of
the Commission's functions, It would cause serious delavs in the
processing of applications for radio and television station licenses
at a time when we are about to undertake the processing of hundreds
of apnlications for new television stations.

These consequences, we believe will flow chiefly from the
provisions of the proposed Section 5(c) contained in Section 5 of
the bill, the proposed Section 409(c)(2) in Section 15 of the bill, and
the prOpOSed revision of Section 309 contained in Section 8 of the bill,
The Commission's position with respect to otherprovisions of this bill
are of record.

The first two of these sections would deprive the Commission
of the benefits of consultation with any members of its staff in
adjudicatory proceedings which have been designated for hearing, with
the exception of a single professicnal assistant provided for in a
proposed new Section 4(f)(2) of the Act. These provisions, depriving
the Commissioners of the staff assistance vital to their decision of
the complex cases with which they must deal, canonly result in the
serl ous disruption of the Commission processes and in substantial
and unnecessary delays in deciding hearing cases,

The other section would make extensive changes in the pro-
visions of Section 309 of the Communications Act relating to the process-
ing of radio and television applications. It would require double
processing and Commission consideration of all applications which must
be designated for hearing and, as a result of the new "protest procedure",
recuire a large number of unnecessary additional hsarings. It would,
consequently, impose upon the Commission an unnacessary additional pro-
cedural workload which is certain to delay all grants of radio and tele-
vision applications, increase substantially the Commisgsion's budgetary
requirements, and add to the already substantial cost of securing a
radio or television license,

Because of absence, Commissioner Jones did not participate
in the formulation of these views,

By Direction of the Commission

Paul A, Walker
Chairman
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Hsnorable REnabert Zrosser

Chairman , Commities ou Interstate
and rereign Commerce

Fouse oi Hdepresentatives

Washington, D, O,

Dear Congressraan Crosser:

The Federal Communications Comnmission wishiee Yo take this opnertunity
t¢ request the consideration by your CUommittee of a change in the Commissionis
proposed substituse for Secticn 11 of S, 453, a blll to smend the Communicaticns
Act of 193L. —

SE €08 was pessed 'y “he Senaie on Februery 5, 1951, and is present-
1y before the House Cammiltee on Interstete and Foreign Comrzerce. The Com-
mission has vrevionsly submittad a proposed revisiin of 8. 658. Seaction 9

of the Commission's proposed revision. a copy of wihich is enclosed hercwith

as Appendix A, is ~ subkstitate for Section 11 of “he btill passed by the Serate,
and cortiins aa additicnal orovision providing for the imposition of reason-
able forfeitures ky the Commission £9r the violation of the JSomminizations

Act or the Comunission's rules. Tais provisicn, which would be a new Secticn
312(d) of the Communications Act, has been reccnsicdered by the Commission.

It is believed desirehble to replace it witn a revisad Section 312(d), a copy
of vhich 18 enclosed herewith as Apperdix B.

Toe Commission has previcusly stated its agreewrsnt with the vurpese
of S. 658 to provide additional sanctione less stringent in nature than the
vevocation of a licease, and ius belief {hat cease and desist orders alonc
will not adecuately meet the problem. Tits proposal for the power to impnse
reasonabtle forfeitures for violaticn of the Communizations Acw or the Com-
mission'’s rules was based vpon this belief,

In mary insvances, present enforcemert procedures are wduly cumn-
rersome and severe. In the safety and special radio services ficld, fov
example, most violations ere individually of a comparatively minor nature,
such ac failure to comply witin the rules rzquiring trensmitter msasuvements
to be made at regular intervele or failare o attiach iderntificetlion cards to
trarsmitters. However, althcugh such vielatiors nmay not warrant revocation
of a license or the institution of crimirnal procecdings, they constitute a
major mpediment to effective implemertation of the ,sict. Reported violati ns
in this field alone are estimated tor th: fis-nal wvear 1250 at approcimately
20,600, Violations %y stations aboard small boats, particularly fishing
vessaels operating in remote eress, are very nwierols zud troublesome. &
special enforcement campaign corducted during iMarch 1959 shewea that of 161
ship telephoie statloas inspected, 120 were noy in corpliance with one or
more of the Cemmissionts hwles Governing Saip Service, The otbher servianas
present a similer picturc of the need for an expsditious enforcement method
lese severe than revocation and admimistratively less cumbersome taar the
cease and desist order procedure,
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The Gecmmission's present proposal makes clear that a proceeding
looking toward the imposition of a forfeiture may be instituted as an inde-
pendent alternative to the issuance of an order to show cause looking toward
revocation or suspension of a license, or the issuance of a cease and desist
order, It also provides for the imposition of a forfeiture as an alternative
remedy after hearing on an order to show cause and a determination that imposi-
tion of a forfeiture provides an adequate remedy in lieu of a final order
ef revocation or suspension or issuance of a cease and desist order, er should
be imposed in addition to 2 cease and desist order., The provision safeguards
the right to a hearing before the Commission in either type of proceeding,

The Commission believes that its present proposal is simpler of administra-
tion than its previous proposal,that it me¢re clearly provides for independent
forfeiture procecdings, and that it is better adapted to correction of the
numerous but predominantly minor violations with which it is concerned,

The Commission therefore respectfully urges that consideration be
given to this proposal in lieu of its previous proposed revision of Sectien 11

of S. 658,

By Direction of the Commission

Wayne Coy
Chairman



Appendix A

Sec., 9, Section 212 of such Act, as amended, is amended to read
as follows:

TADMINISTRATIVE SANCTIONS

"Sec, 312. (a) Any station license may be revoked or suspended
for a period not to exceed ninety days, and any construction Hermit may be
revoked -~

1(1) for false statements knowingly made either in the appli-
cation or in any statement of fact which may be recuired pursuant to sec-
tion 308;

"(2) because of conditions coming to the attertion of the
Commission which would warrant it in refusing t0 grant a license or nmermit
on an original application;

n(S) for willful or repeated failure to operate substantially
as set forth in the license;

1(4) for willful or repeated violation of, or willful or
repeated fallure to observe, any provision of this Act or any rule or
regulation of the Commission authorized by this Act or by a treaty rati-
fied by the United States;

"(5) ‘because the licensee or permittee (or any person control-
ling, controlled by, or under common control with, such licensee or per—
mittee) has engaged in a course of conduct designed to persuade, induce,
or coerce any other licensee or permitiee (A) to violate or fail to
observe any of the provisions of this Act or any rule or rezulation of
the Commission, or (B) to engage in any course of conduct which, under
any rule or regulation of the Commission, would warrant the Commigsion
in refusing to grant a license or permit to such other licensee or permittee;

"(6) for violation of or failure to observe any cease end
desist order issued by the Commission under the section.

"(b) Where any person (1) has failed to operate substantially
as set forth in a license, or (2) has violated or has failed to observe
any of the provisions of this Act, or (3) has violated or failed t0 observe
any rule or regulation of the Commission avthorized by this Act or by
a treaty ratified by the United States, the Commission may order such
person to cease and desist from such action.

"(c) Before revoking or suspending a license or revoking a
permit pursuant to subsection (2), or issving a cease and desist order
pursvant to subsection (b), the Commission shall serve upon the licensee,.
permittee, or person involved an order to show cause why an order of
revocation Or suspension or a cease and desist order should not be issued,
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Any such order to show cause shall contain a statement of the ratters with
respect t0 which the Commission is inquiring and shall cell unon said
licensee, permittee, or person t0 aposcar before the Commission at a time
and place stated in the order, but in no event less than thirty days after
the receipt of such order, and give evidencze upon the matter specified
therein; except that where safety of life or property is involved, the
Commission may provide in the order for a shorter pericd. If after hear-

ing, or a waiver thereof, the Commission determines that an order of
revocation or suspension or a cease and desist orcer should issue, it shall
issue such order, which shall include o statement of the findings of the
Commission and the grounds and reasons therefor and specify the effective
date of the order, and shall cause the sama to be served on said licensece,
nermittee, or person,

1(d) In any case where the (ommission is authorized pursuant

to this section to suspend or revoke o license, or to revoke a permit, or

to issue a cease and desist order, the Comnission, after the heariag
required by subsection (c¢), or waiver thersof, in lieu of revoking or sus—

pending a license, or revoking a vermit, or issuing a cease and cdesist
order, or in sddition to issuing a cease and desist order, may order the
licensee or permittee to forfeit to the Taited States the sum of $5G0 for
each day during which the Cormission finds that any offense set forth in
the order to show cause issued pursusnt to subgsection (c¢) occurred, or such
lesser sun as the Cormission mey find appropriate in the light of all the
facts and circunstances of the particular case, Any forfeiture ordered by
the Cormission under this subsdction shall be paid by such nernittee or
licensee to the Tressury of the United States within thirty days after the
public notice of the order of the Cormission unless the Comnission shall,
upon application, extend the time for payment, and, if not so paid, the
license or perrit shall be deered revoked and shall be surrendered forth-
with unless within such time the licensee shall file a suit in accordance
with the provisions of section 402 (a) hereof to enjoin or set aside the
order of the Commission, If the order is sustained, the forfeituce, together
with interest thereon, shall be Haid into the Ureasury of the United States
within thirty days after public notice of the order of the court unless the
Commission shall, upon application, extend the time for payment, and, if
not so paid, the license or permit shall be deered revoked, and shall be

surrendered forthwith,

2(e) Any station license granted under the provisions of this
Act, or the construction pernit required herebdy, ey be rnolified by the
Comuarission either for a linited tinme or for the duration of the tern
thereof, if in the juldgment of the Cormission such action will promote
the public interest, convenience, and necessity, or the nrovisions of
this Act or of any treaty ratified by the United States will be nore fully
complied with: Provided, however, That no such order of modificestion shall
becone final until the holder of such outstanding license or pernit shall have
been notified in writing of the proposed action and the grounds or reasons
therefor and shall have been given reasonsble opportunity, in no event less
than thirty days, t0 show cause by public hearing, if requested, why such
order of medificaticn shout not issue, Provided, That vhere.safety of life
or property is involved, the Comnission mey, by order, provide for a

shorter period of notice.!

1(f) In any case where a hearing is conducted pursuant to the nro-
visions of this section, both the burden of proceeding with the introduction
of evidence snd burden of vroof shall be upon the Cormission,®



APPENDIX B

(d) Excent in so far as other provisions of this Act provide
for smecific forfeitures, in auy case where subsection (a)
or (b) of this section vrovides for the revocation or
suspvension of a 1license, the revocation of a construction
pernit, or the issuance of a cease and desist order, and
in any case where section 5C3(m) of this Act nrovides for
the suspension of an onerator's license, the Commission may
direct the vayment of a forfeiture to the United States of
the sum of $500 Tor each day during which any offense
svecified in subsection (a) or (b) of this section, or in
sectioa 303(m), occurred, cr such lesser sum as the
Commission may find ammronriate in the light of all of the
facts and cirzumstances of tne marticular case. 3Before
the imposition of aay forfeiture herein mrovided for, the
Commission shall serve a notice of avnarent liability for
the forfeiture of a swecific sum of money, which sum may
be determined by the Commission on the basis of information
then before it. Such notice shall give a reasonable
opvortunity to apmly for a hsaring, cr, if a heariag is
waived, to submit a written request for rcmission, or
reduction in the amount of the forfeituro, such written
request to be supvorted by = statement of the facts
warranting remission or reduction. The Commission, upon
final determination of the amount of any forfeiturec, shall
give notice thereof znd svecify the time, not lcss than
30 days after receipt of notice, within which to way such
sum into the Treasury of the United States. If not waid
within the period speocified, suit may be bronght as provided
in section 504 of this Act for reocovery of a forfeiture.
In any casc where the Commission has served an ordcr to show
cause nursusnt to subscction (¢} of this section, the
Commigsion, after hearing or walver taecrcof ~s thercin
nrovided, may, in lieu of revoking or suspending a licoensc,
or rcovoking a permit, or issuing a ccase nnd desist order,
or in nddition to issuing » corsc ~ad desist order in such
proceeding, immosc the forfeiture orovided for in this
subscetion. If a hearing is walved, a rcasoncble onportunity
shall be givon to submit n written request for rcmission, or
reduction in the amount of the forfeiture, summoried by a
statement of the facts warranting romission or reduction.
Any forfeiture ordered aftcr the service of nn order to show
cause shall be collacted as nrovided abovea



TO: Commissioner Bartley
FROM: Phil

SUBJECT: Amendment of Section 310 (b) of the Act
to include transfers of construction permits.

1. The McFarland amendments of 1952 (S-658) modified
Section 310 (b), which was applicable only to transfers of station
licenses, to apply also to transfers of construction permits.

Existing provisions:
Sec. 310 (b)

The station license required hereby,
the frequencies authorized to be used
by the licensee, and the rights
therein granted shall not be trans-
ferred, assigned, or in any manner
either voluntarily or involuntarily
disposed of, or indirectly by trans-
fer of control of any corporation
holding such license, to any person,
unless the Commission shall, after
securing full information, decide
that said transfer is in the public
interest, and shall give its consent
in writing.



