871 CONGRESS HOUSE OF REPRESENTATIVES ReporT
1st Session No. 996

FACILITATING THE PROMPT AND ORDERLY CONDUCT
~OF THE BUSINESS OF THE FEDERAL COMMUNICA-
TIONS COMMISSION

Avuaust 18, 1961.—Ordercd to be printed

Mr. Harris, [rom the committee of conference, submitted the
following

CONFERENCE REPORT

[To accompany S. 2034]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the House to the bill (S. 2034) to amend
the Communications Act of 1934, as amended, in order to expedite
and improve the administrative process by authorizing the Federal
Communications Commission to delegate functions in adjudicatory
cases, repealing the review staff provisions, and revising related pro-
visions, having met, after full and free conference, have agreed to
recormmend and do recommend to their respective Houses as follows:

That the Senate recede from its disagreement to the amendment of
the House and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the House amend-
ment insert the following:

That subsection (c) of section & of the Communications Act of 1934, as
amended, relating to ¢ “review staff’”’, is hereby repealed.

Sec. 2. Subsection (d) of section & of the Communications Act of
1984, as amended, is amended to read as follows:

“(d) (1) When necessary to the proper functioning of the Commission
and the prompt and orderly conduct of its business, the Commaission may,
by published rule or by order, delegate any of its functions (except func-
twns granted to the Commission by this paragraph and by paragraphs
(4), (6), and (6) of this subsection) to a panel of commissioners, an
indindual commasstoner, an employee board, or an individual employee,
including functions with respect to hearing, determining, ordering, certi-
fying, reporting, or otherwise acting as to any work, business, or matier;
except that in delegating review functions to employecs in cases of adjudi-
cation {(as defined in the Admanistrative Procedure Act), the delegation
m any such case may be made only to an employee board consisting of
three or more employees referred to in paragraph (8). Any such rule
or order may be adopted, amended, or rescinded only by a vote of a magority
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2 FACILITATING THE BUSINESS OF THE FCC

of the members of the Commission then holding office. Nothing in this
paragraph shall authorize the Commission to provide for the conduct,
by any person or persons other than persons referred to in clauses (2) and
(3) of section 7(a) of the Administrative Procedure Act, of any hearing
to which such section 7(a) applies.

“(2) As used in this subsection (d) the term ‘order, decision, report,
or action’ does not include an initial, tentative, or recommended decision
to which exceptions may be filed as provided in section L09(b).

“(8) Any order, decision, report, or action made or taken pursuant to
any such delegation, unless remewed as provided in paragraph (4), shall
have the same force and effect, and shall be made, evidenced, and enforced
i the same manner, as orders, decisions, reports, or other actions of the
Commission. :

“(4) Any person aggrieved by any such order, decision, report or acton
may file an application for review by the Commission within such time
and vn such manner as the Commassion. shall prescribe, and every such
application shall be passed upon by the Commission. The Commassion,
on its own initiative, may review in whole or in part, at such time and
i such manner as it shall determine, any order, decision, report, or
action made or taken pursuwant to any delegation wnder paragraph (1).

“8) In passing upon applications for review, the Commission may
. grant, in whole or in part, or deny such applications without specifying
any reasons therefor. No such application for review shall rely on
questions of fact or law wpon which the panel of commissioners, indimdual
commissioner, employee board, or indwidual employee has been afforded
no opportunity to pass.

“(6) If the Commission grants the application for review, it may
affirm, modify, or set astde the order, decision, report, or action, or 1t
may order a rehearing upon such order, decision, report, or action in
accordance with section 405.

“7) The filing of an application for review under this subsection shall
be a condition precedent to judicial review of any order, decision, report,
or action made or taken pursuant to o delegation under paragraph (1).
The time within which a petition for review must be filed 1n a proceeding
to which section 402(a) applies, or within which an appeal must be taken
under section 402(b), shall be computed from the date upon which public
notice 18 given of orders disposing of all applications for review filed in
any case. .

“(8) The employees to whom the Commission may delegate review
Junctions in any case of adjudication (as defined in the Administrative
Procedure Act) shall be qualified, by reason of their training, experience,
and competence, to perform such review functions, and shall perform no
duties inconsistent with such review functions. Such employees shall be
wm o grade classification or salary level commensurate with their important
duties, and in no event less than the grade classification or salary level
of the employee or employees whose actions are to be reviewed. In the
performance of such review functions such employees shall be assigned to
cases in rotation so far as practicable and shall not be responsible to or
subject to the supervision or direction of any officer, employee, or agent
engaged in the performance of investigative or prosecuting functions for
any agency.

“(9) The secretary and seal of the Commission shall be the secretary
and seal of each panel of the Commission, each individual commissioner,
and each employee board or indiwvidual employee exercising functions
delegated pursuant to paragraph (1) of this subsection.” :
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Skc. 8. Section 405 of the Communications Act of 1934, as amended,
18 hereby amended to read as follows:

“REHEARINGS

“Skc. 4056. After an order, decision, report, or action has been made
or taken in any proceeding by the Commission, or by any designated
authority within the Commassion pursuant to @ delegatron under section
&(d) (1), any party thereto, or any other person aggrieved or whose interests
are adversely affected thereby, may petition for rehearing only to the
authority making or taking the order, decision, report, or action; and it
shall be lawful for such authority, whether it be the Commission or other
authority designated under section 65(d)(1), in iis discretion, to grant
such a rehearing if sufficient reason therefor be made to appear. A peti-
tion for rehearing must be filed within thirty days from the date upon
which public notice is given of the order, decision, report, or action com-
plained of.  No such application shall excuse any person from complying
with or obeying any order, decision, report, or action of the Commassion,
or operate in any manner to stay or postpone the enforcement thereof,
without the special order of the Commission. The filing of a petition for
rehearing shall not be a condition precedent to judicial review of any
such order, decision, report, or action, except where the party seeking such
review (I) was not ¢ party to the proceedings resulting wn such order,
decision, report, or action, or (2) relies on questions of fact or law upon
which the Commission, or designated authority within the Commission,
has been afforded no opportunity to pass. The Commission, or desig-
nated authority within the Commaission, shall enter an order, with a con-
cise statement of the reasons therefor, denying a petition for rehearing or
granting such petition, in whole or in part, and ordering such further
proceedings as may be appropriate: Provided, That in any case where
such petition relates to an wnstrument of authorization granted without a
hearing, the Commission, or designated authority within the Commission,
shall take such action within ninety days of the filing of such petition.
Rehearings shall be governed by such general rules as the Commission
may establish, except that no evidence other than newly discovered evi-
dence, evidence which has become available only since the original taking
of evidence, or evidence which the Commission or designated authority
within the Commission believes should have been taken in the original
proceeding shall be taken on any rehearing. The time within which a
petition for review must be filed wn a proceeding to which section 402(a)
applies, or within which an appeal must be taken under section 402(b)
m any case, shall be computed from the date wpon which public notice is
given of orders disposing of all petitions for rehearing filed with the Com-
mission in such proceeding or case, but any order, decision, report, or
action made or taken after such rehearing reversing, changing, or modify-
ing the original order shall be subject to the same provisions with respect
to rehearing as an original order.”

Skc. 4. Section 409 (a), (b), (¢), and (d) of the Communications Act
of 1984, as amended, are amended to read as follows:

“(a) In every case of adjudication (as defined in the Administrative
Procedure Act) which has been designated by the Commission for hearing,
the person or persons conducting the hearing shall prepare and file an
wnitial, tentative, or recommended decision, except where such person or
persons become unavailable to the Commission or where the Commission
Sinds upon the record that due and timely execution of its functions
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imperatively and unavoidably require that the record be certified to the
Commassion for initial or final decision.
“(b) In cvery case of adjudication (as defined in the Admanistrative
Procedure Act) which has been designaied by the Commission for hearing,
any party to the proceeding shall be permatted to file exceptions and memo-
randa in support thereof to the initial, tentative, or recommended decision,
which shall be passed upon by the Commission or by the authority within
the Commassion, if any, to whom the function of passing upon the excep-
tions s delegated under section 5(d)(1): Provided, however, That such
authority shall not be the same authority which made the decision to
which the exception is taken.
“e)(1) In any case of adjudication (as defined in the Administrative
Procedure Act) which has been designated by the Commission for a hear-
ing, no person who has participated in the presentation or preparation
for presentation of such case at the hearing or upon review shall (except
to the extent required for the disposition of ex parte matters as authorized
by law) directly or indirectly make any additional presentation respecting
such, case to the hearing officer or officers or to the Commassion, or to any
authorsty within the Commission to whom, in such case, review functions
have been delegated by the Commission under section 5(d)(1), unless
upon notice and opportunity for all parties fo participate.
“(2) The proviston in subsection (c) of section 8 of the Administrative
Procedure Act which states that such subsection shall not apply in deter-
mining applications for initial licenses, shall not be applicable hereafter
in the case of applications for initeal licenses before the Federal Communs-
cations Commaission.
- “(d) To the extent that the foregoing provisions of this section and
section 5(d) are in conflict with the provisions of the Administrative
Procedure Act, such provisions of this section and section 5(d) shall be
held to supersede and modify the provisions of that Act.”
See. 5. Notwithstanding the foregoing provisions of this Act, the
second sentence of subsection (b) of section 409 of the Communications
Act of 1934 (which relates to the filing of exceptions and the presentation
of oral argument), as in force at the time of the enactment of this Act,
shall continue to be applicable with respect to any case of adjudication
(as defined in the Administrative Procedure Act) designated by the Federal
Communications Commission for hearing by a notice of hearmg zssue(l
prior to the date of the enactment of this Act.
And the House agree to the same.
Oren Harreis,
Warnter Rocsers,
Jou~n J. Frywnt, Jr.,
Joun K. Moss,
Pavin G. Roagurs,
Joun B. BennzrT,
W. L.. SPRINGER,
J. ArRTHUR YOUNGER,
Verxon W. THOMSON,
Managers on the Part of the House.
Joun O. PasTORE,
Srrom THURMOND,
Gare W. McGex,
Crirrorp P. Casg,
Norzris Corron,

Managers on the Part of the Senate.



STATEMENT OF THE MANAGERS ON THE PART OF THE
HOUSE

The managers on the part of the House at the conference on the
disagreeing votes of the two Houses on the amendment of the House
to the bill (S. 2034) to amend the Communications Act of 1934, as
amended, in order to expedite and improve the administrative process
by authorizing the Federal Communications Commission to delegate
functions in adjudicatory cases, repealing the review staff provisions,
and revising related provisions, submit the following statement in

hxplanation of the effect of the action agreed upon by the conferees
nd recommended in the accompanying conference report:

This legislation deals exclusively with amendments to the Com-
munications Act of 1934, referred to herein as ““ the Act”.

Insofar as the substitute agreed to in conference differs from the
House amendment in substance, the differences are explained below.
Otherwise, except for clerical, conforming, and minor technical
changes, the substitute agreed to in conference is the same as the
House amendment.

DISPOSITION OF APPLICATIONS FOR REVIEW BY THE COMMISSION

The proposed paragraph (4) of subsection (d) of section 5 of the
Act, as contained in this legislation, provides that where a person is
aggrieved by an order, decision, report, or action taken by any
authority (that is, a panel of commissioners, an individual commis-
sioner, or an employee board) in the exercise of review functions
delegated to it by the FCC, such aggrieved person may file an applica-
tion for review by the full Commission. Paragraph (4) provides that
every such application shall be passed upon by the full Commission.
'he function of passing upon such applications is a function which

nder this legislation the Commission will not be authorized to
delegate to anyone else.

In the House amendment, paragraph (4) contained a proviso author-
izing the Commission by published rule or by order to limit the right
to file such applications for review by the full Commission, in cases of
adjudication (as defined in the Administrative Procedure Act), to
proceedings involving issues of general communications importance.

The bill as passed by the Senate contained no such provision.

This provision is not retained in the conference substitute. The
Senate members of the committee of conference did not favor it.
Furthermore, some of the House members of the committee of con-
ference did not favor the provision.

Those who favored retaining the provision felt that it would aid the
members of the Commission to relieve themselves of the necessity of
passing on applications for review in many cases which are relatively
unimportant and of a routine nature, thereby enabling them to
devote more time to the consideration of questions of relatively major
importance. However, those opposed to the provision made the
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point that since a party could always raise the issue of ‘“‘general com-
munications importance” and argue that his case fell in that category,
the time which might be consumed by the Commission in considering
and ruling on this issue might very well offset any saving of time
which might otherwise be achieved by exercising the authority granted
by the proviso. Furthermore, it was pointed out that the burden of
passing upon applications for review is not necessarily a heavy one,
since the Commission will not be required, under the legislation, to
specify any reasons for its action when it grants or denies an applica-
tion for review.

INDIVIDUALS SERVING ON EMPLOYEE BOARDS

Under this legislation the Commission would be authorized to
delegate review [unctions in cases of adjudication (as defined in the
Administrative Procedure Act) to boards,of employees.

Both the bill as passed by the Senate and the House amendment
contained special provisions with respect to the employees to whom
such delegations may be made,

The Senate provision provided that such functions could be dele-
gated to employces “who by reason of their training, experience,
competence, and character are especially qualified to perform such
review functions”. It also provided that insofar as practicable such
functions should be delegated only to employees who are “in a grade
classification or salary level equal to or higher than the employee or
employees whose actions are to be reviewed”.

The House provision provided that such employees shall be “well
qualified, by reason of their training, experience, and competence, to
perform such review functions”. The House provision also provided
that such employees should be given no other duties than the duty of
exercising such review functions. As to compensation, it provided
that such employees should be paid “compensation at rates commen-
surate with the difficulty and importance of their duties”. It con-
tained another provision to the effect that such employees “shall not
be responsible to, or subject to the supervision or direction of, any
person engaged in the performance of investigative or prosecuting,
lunctions for the Commission or any other agency of the Government”.

In the substitute agreed to in conference the provision on this sub-
ject, designated as paragraph (8), is similar to the provision in the
House amendment but there are some differences.

Instead of providing that such employees shall perform no other
duties than those concerned with the exercise of such review func-
tions, the conference substitute provides that such employees shall
“perform no duties in¢onsistent with such review functions”.

The FCC has submitted the following examples of additional duties
which, in its opinion, would not be inconsistent with the review func-
tion and which therefore could be assigned to employees serving on
employee boards:

1. Drafting or analyzing legislation.

2. Studying procedures of the FCC with a view to expediting cases.

-3. Assignment to Administrative Conference of the United States
and performance of duties in connection with the work of such
Conference.
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. Assisting commissioners in the drafting of opinions.

The substitute provides that such employees be “in a grade classifi-
cation or salary level commensurate with their important duties, and
in no event less than the grade classification or salary level of the
employee or employees whose actions are to be reviewed”. It also
contains a provision which was not in the House amendment, that in
the performance of such review functions such employees shall be
assigned to cases in rotation so far as practicable,

AUTHORITY TO PASS UPON EXCEPTIONS

There was another difference between the Senate bill and the House
amendment—a difference more of language than of substance. In
the Senate bill, in the provision (subsec. (b) of sec. 409) authorizing
parties to file exceptions to initial, tenative, or recommended decisions,
a proviso was included stating in effect that the authority to which
he Commission delegates the function of passing on the exceptions
to such a decision shall not be the same authority which made the
decision. Although the House amendment contained no similar pro-
vision, it is believed that the same result would have been reached
under the House amendment, reading it as a whole. Certainly there
was no intention that the maker of the decision could be given
authority to review its own decision. The Senate proviso is retained
in the conference substitute in order that this will be abundantly clear.

" OreN Hagrgrts,
Warrter RoGirs,
Joun J. Frynr, Jr.
Joun E. Moss,
Pauvr G. RocGEers,
Joun B. Brxwerr,
W. L. SPRINGER,
J. ARTHUR YOUNGER,
Virnon W. THomsoN,
Managers on the Part of the House.
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