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Mr. Pasrorg, from the Committee on Commerce, submitted the
following

REPORT

[To accompany S. 2034]

The Committee on Commerce, to whom was referred the bill
(S. 2034) to amend the Communications Act of 1934, as amended,
in order to expedite and improve the administrative process by
authorizing the Federal Communications Commission to delegate
functions in adjudicatory cases, repealing the review staff provisions,
and revising related provisions, having considered the same, report
favorably thereon with amendments and recommend that the bill as
amended do pass.

AMENDMENTS

The bill as amended and approved by your committee reads as
follows:

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, That sub-
section (c¢) of section 5 of the Communications Act of 1934,
as amended, is hereby repealed.

Sec. 2. Subsection (d) of section 5 of the Communications
Act of 1934, as amended, is amended to read as follows:

“(c)(1) When necsssary to the proper functioning of the
Commission and the prompt and orderly conduct of its busi~
ness, the Commission may, by published rule or by order,
delegate any of its functions to a panel of commissioners, an
individual commissioner, an employee board, or an individ-
ual employee, including functions with respect to hearing,
determining, ordering, certifying, reporting, or otherwise
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acting as to any work, business, or matter, and may at any
time amend, modify, or rescind any such rule or order.
- Nothing in this paragraph shall authorize the Commission
to provide for the conduct, by any person or persons other
than persons referred to in clauses (2) and (3) of section 7(a)
of the Administrative Procedure Act, of any hearing to which
such section 7(a) applies.
~“(2) As used in this subsection (c) the term ‘order, deci-
sion, report, or action’ does not include an initial, tentative,
or recommended decision to which exceptions may be filed
as provided in section 409(b).

“(3) Any order, decision, report, or action made or taken,
pursuant to any such delegation, unless reviewed as provided
1n paragraph (4), shall have the same force and effect, and
shall be made, evidenced, and enforced in the same manner as
orders, decisions, reports, or other actions of the Commission.

“(4) Any person aggrieved by any such order, decision,
report, or action, may file an application for review by the
Commission, within such time and in such manner as the
Commission shall prescribe. The Commission shall have
authority on its own initiative to order any matters dele-
gated under paragraph (1) before it for review on such
conditions as it shall prescribe and ahall make such orders
therein, consistent with law, as shall be appropriate.

“(5) In passing upon applications for review, the Com-
mission may grant, in whole or in part, or deny such appli-
cations without specifying any reasons therefor. No such
application for review shall rely on questions of fact or law
upon which the panel of Commissioners, individual Com-
missioner, employee board, or individual employee, has been
afforded no opportunity to pass.

() If the Commission grants the application for review,
it may affirm, modify, or set aside the order, decision, report,
or action, or 1t may order a rehearing upon such order, deci-
sion, report, or action in accordance with section 405.

“(7) "The filing of an application for review under this sub-
section shall be a condition precedent to judicial review of
any order, decision, report, or action made or taken pursuant
to a delegation under paragraph (1). The time within
which a petition for review must be filed in a proceeding to
which section 402(a) applies or within which an appeal
must be taken under section 402(b), shall be computed from
the date upon which public notice is given of orders disposing
of all applications for review filed in any case.

“(8) The Secretary and seal of the Commission shall be
the secretary and seal of each panel of the Commission, each
individual Commissioner, and each employee board or indi-
vidual employee exercising functions delegated pursuant to
paragraph (1) of this subsection.”

SEc. 3. Section 405 of the Communications Act of 1934,
as amended, is hereby amended to read as follows:



FACILITATING THE BUSINESS OF THE FCC

“REHEARINGS

“Smc. 405. After an order, decision, report, or action has
been made or taken in any proceeding by the Commission or
by any designated authority within the Commission pursuant
to a delegation under section 5(c)(1), any party thereto, or
any other person aggrieved or whose interests are adversely
affected thereby, may petition for rehearing only to the
authority making or taking the order, decision, report, or
action; and it shall be lawful for such authority, whether it
be the Commission or other authority designated under
section 5(c)(1), in its discretion, to grant such a rehearing if
sufficient reason therefor be made to appear. A petition for
rehearing must be filed within thirty days from the date upon
which public notice is given of the.order, decision, report, or
action complained of. No such application shall excuse any
person from complying with or obeying any order, decision,
report, or action of the Commission, or operate in any
manner to stay or postpone the enforcement thereof, without
the special order of the Commission. The filing of a petition
for rehearing shall not be a condition precedent to judicial
review of any such order, decision, report, or action, except
where the party seeking such review (1) was not a party to the
proceedings resulting in such order, decision, report, or ac-
tion or (2) relies on questions of fact or law upon which the
Commission, or designated authority within the Commission,
has been afforded no opportunity to pass. The Commission,
or designated authority within the Commission, shall enter
an order, with a concise statement of the reasons therefor,
denying a petition for rehearing or granting such petition, in
whole or in part, and ordering such further proceedings as
may be appropriate: Provided, That in any case where such
petition relates to an instrument of authorization granted
without a hearing, the Commission, or designated authority
within the Commission, shall take such action within ninety
days of the filing of such petition. Reliearings shall be
governed by such general rules as the Commission may
establish, except that no evidence other than newly dis-
covered evidence, evidence which has become available only
since the original taking of evidence, or evidence which the
Commission or designated authority within the Commission
believes should have been taken in the original proceeding
shall be taken on any rehearing. The time within which a
petition for review must be filed in a proceeding to which
section 402(a) applies, or within which an appeal must be
taken under section 402(b) in any case, shall be computed
from the date upon which public notice is given of orders
disposing of all petitions for rehearing filed with the Commis-
sion in such proceeding or case, but any order, decision, re-
port, or action made or taken after such rehearing reversing,
changing, or modifying the original order shall be subject to
thf1 same provisions with respect to rehearing as an original
order.”
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Sec. 4. Section 409 (a), (b), (¢), and (d) of the Communi-
cations Act of 1934, as amended, are amended to read as
follows:

“(a) In every case of adjudication (as defined in the
Administrative Procedure Act) which has been designated
for a hearing by the Commission, the person or persons con-
ducting the hearing shall prepare and file an initial, tentative,
or recommended decision, except where such person or
persons become unavailable to the Commission or where the
Commission finds upon the record that due and timely execu-
tion of its functions imperatively and unavoidably require
that the record be certified to the Commission for initial or
final decision.

“(b) Inevery case of adjudication (as defined in the Admin-
istrative Procedure Act) which has been designated by the
Commission for hearing, any party to the proceeding shall
be permitted to file exceptions and memoranda in support
thereof to the initial, tentative, or recommended decision,
which shall be passed upon by the Commission or by the
authority within the Commission, if any, to whom the
function of passing upon the exceptions is delegated under
section 5{c)(1).

“(e¢) (1) In any case of adjudication (as defined in the
Administrative Procedure Act) which has been designated
for a hearing by the Commission, no person who has par-
ticipated in the presentation or preparation for presentation
of such case at the hearing or upon review shall (except to
the extent required for the disposition of ex parte matters
as authorized by law) directly or indirectly make any addi-
tional presentation respecting such case to the hearing officer
or officers or, upon review, to the Commission or to any au-
thority within the Commission to whom, in such case, review
functions have been delegated by the Commission under sec-
tion 5(c)(1), unless upon notice and opportunity for all
parties to participate. '

“(2) The provision in subsection (¢} of section 5 of the
Administrative Procedure Act which states that such sub-
section shall not apply in determining applications for initial
licenses, shall not be applicable hereafter in the case of appli-
cations for initial licenses before the Federal Communications
Commission.

“(d) To the extent that the foregoing provisions of this
section and section 5(c) are in conflict with the provisions of
the Administrative Procedure Act, such provisions of this
section and section 5(c) shall be held to supersede and modify
the provisions of that Act.”

Sec. 5. Notwithstanding the foregoing provisions of this
Act, the second sentence of subsection (b) of section 409 of
the Communications Act of 1934 (which relates to the filing
of exceptions and the presentation of oral argument), as in
force at the time of the enactment of this Act, shall continue
to be applicable with respect to any case of adjudication (as
defined in the Administrative Procedure Act) designated by
the Federal Communications Commission for hearing by a
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notice of hearing issued prior to the date of the enactment of
this Act.

SEc. 6. Section 5(e) of the Communications Act of 1934,
as amended, is hereby designated section 5(d).

PURPOSE OF LEGISLATION

The purpose of this legislation is to amend the Communications
Act of 1934 so that the Federal Communications Commission will be
able, by making better use of its own time and more effective use of
its experienced and technically qualified personnel, to handle its large
workload of adjudication cases with greater speed and efficiency thsa -
is presently possible. This would be done by authorizing the FCC
to delegate functions in adjudicatory cases, repeal the review staff
provisions, and modify certain related sections of the Communications
Act that are affected thereby.

GENERAL STATEMENT

S. 2034 was introduced by Senator John O. Pastore, chairman of
the Subcommittee on Communications of your committee, on June
7, 1961, at the request of the Federal Communications Commission.
This bill has for 1ts purpose the expediting and improving of the
administrative process of the Commission. It would authorize the
Commission to delegate review functions in adjudicatory cases, repeal
the ‘“review staff’’ provisions of section 5(c) of the Communications
Act of 1934, as amended, and modify certain related provisions.

The bill is an outgrowth of Reorganization Plan No. 2 of 1961,
transmitted by the President to the Congress on April 27, 1961, and
disapproved by the House on June 15, 1961. The plan was designed
to provide the Commission with greater flexibility in the handling
of its business in order to (1) expedite the disposition of such business
and (2) permit the Commissioners to concentrate on major matters
of planning and policy. The plan would have given the Commission
the widest possible discretion to delegate its functions.

It was generally agreed that the objectives of plan No. 2 were
desirable and meritorious, but objection was raised on the ground
that it would amend substantive provisions of the Communications
Act—specifically, these in section 409(b) giving parties the right to
file exceptions to initial decisions of examiners and to have oral
argument therecn before the full Commission. It was suggested
that these basic provisions of the act should be amended by the
legislative process rather than a Presidential reorganization plan. In
addition, it was urged that section 2 of the plan which proposed to
transfer to the Chairman of the Commission the function of assigning
Commission personnel, including Commissioners, to perform the
delegated functions, would concentrate too much power in the Chair-
man.

In the hearings before this committee on May 23, there was division
of opinion among the Commissioners of the Federal Communications
Commission with respect to the meaning or legality of some of the
provisions of plan No. 2. At the hearing before your committee, the
Commissioners were urged by the subcommittee chairman to resolve
their differences and to submit to your committee as quickly as possible
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a legislative proposal that would bring about the desirable objectives
of Reorganization Plan No. 2. S. 2034 was the result of the coopera-
tive effort then undertaken by the Commissioners. :

S. 2034 would give the Commission considerable discretion in handl-
ing its caseload. The Commission would be empowered to use a panel
of Commissioners or employ boards to review those cases which it
deems of insufficient importance to warrant review by the full Com-
mission. The parties aggrieved by the decision of the panel or em-
ployee board could apply to the Commission for review, but such
further review would be solely in the discretion of the Commission,

_and could be denied without specifying reasons therefor. This pro-
cedure is patterned on that long used by the Supreme Court in passing
on petitions for writ of certiorari.

In addition, the Commission would be permitted full use of its staff

. in adjudicatory cases where that staff had not been engaged in the
investigation or prosecution of the case or a factually related one.
This is accomplished by the elimination of section 5(c) and amending
certain portions of section 409(c) of the present act. By eliminating
section 5(¢) and modifying portions of section 409(¢) of the Commu-
nications Act, the Commission would have available to it the expert
advice and services of qualified personnel in the Office of General Coun-
sel, Office of Chief Engineer, and Office of Chief Accountant, as well
as the full use of the members of the review staff.

Under S. 2034 there would be a right to obtain review of the initial
decision but not necessarily before the full Commission. This bill
malkes no provision for the transfer of assignment functions from the
Commission to the Chairman. Section 5(a) of the Communications
Actnow gives the Chairman broad authority to coordinate and organize
the work of the Commission. Your committee agrees with the
Commission that any additional specification of authority, such as
to assign personnel, should be accomplished by Commission rule.-

The committee wishes to point out one other background fact.
The above-described revisions in S. 2034 are designed to modify the
requirements imposed upon the Commission by the Communications
Act Amendments of 1952, The amendments adopted by the Congress
in 1960 (Communications Act Amendments of 1960, Public. Law
86752, approved Sept. 13, 1960) were one step taken to afford
the Commission sufficient flexibility in its administration and pro-
cedures. S. 2034, as amended by your committee, is another step
in that direction. In the judgment of your committee, this legislation
will bring about much needed administrative improvements within
the Commission and will also speed up its adjudicatory proceedings
while providing the necessary safeguards to assure due process.

In the further hearings before your subcommittee on June 28, 1961,
on S. 2034 concern was expressed that if S. 2034 is enacted, the
Commission might appoint to an employee board of review, employees
of less qualification and stature than examiners whose decisions they
would be reviewing.

Your committee has noted the intention of the Commission to use
employee boards to review initial decisions in adjudicatory cases
involving purely routine issues. The committee has been assured .
by the Commission that it will select for such work the very best
employees, including examiners, who by reason of their training,
experlence, competence, and character are especially qualified to
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perform such review functions. TIn addition, your committee urges
the Commission in designating employees to serve on review boards,
to select individuals who, at the time of their designation, are in grade
¢lassification or compensation level equivalent to or higher than hear-
ing officers whose decisions they would be reviewing.

Concern was also expressed that while the Commission, under the
proposed revision of section 405 of the Communications Act relating
to rehearings, shall take action within 90 days on a petition for
rehearing with respect to an instrument of authorization granted
without & hearing, a panel of Commissioners or an employee board
would not be required to take action within sych 90-day period.
Accordingly, your committee has provided in section 3 of the bill an
appropriate amendment to the proposed revision of section 405 of the
Communications Act to require action by a review panel or board
within 90 days of the filing of such a petition. Your committee
recognizes that the decision of the designated authority within the
Commission, unlike that of the Commission, may not be final and
effective if an application for review is filed pursuant to proposed
section 5(c)(3) but believes that the same time limitation should be
applicable. In the judgment of your committee, the 90-day period
provided in your committee’s amendment should be clearly sufficient
to act on any petition for rehearing.

CONCLUSION

Your committee feels that the public interest will be served by the
adoption of this legislation. The strengthening of the Communica-~
tions Act provided by the grant of additional authority to the Com-
mission to delegate its adjudicatory review functions should be of
material assistance to the Commission in increasing its efficiency,
cutting down on its backlog of pending cases, and permitting the
Commissioners to concentrate on the more important and far-reaching
policy problems with which they are faced, such as the one involving
a space satellite communications system.

Your committee urges enactment of this legislation.

SECTION-BY-SECTION DISCUSSION

1. Section 1 would repeal the provisions of section 5(c) of the
Communications Act, relating to the review staff. Under these pro-
visions, the review staff, even though it has no other functions than
assist the Commission in adjudicatory cases, is nevertheless precluded
from making any recommendations to the Commission. This re-
striction is wasteful and inefficient, since it deprives the Commission
of the full assistance of which this review staff 1s capable, and requires
the two-step procedure of instructions and draft order even as to the
most routine interlocutory matters. The repeal of these unduly re-
strictive provisions should contribute to speedier action, without de-
priving parties of any rights in view of the continuing safeguards of
section 409(c) of the Communications Act and section 5(c) of the
Administrative Procedure Act.

2. Section 2 would permit the Commission to delegate any of its
functions, including those in adjudicatory cases, to a panel of Com-
Inissioners, or individual Commissioners or employees, or an employee
board (with the exception that adjudicatory hearings could only be
conducted by one of the three authorities specified in sec. 7(a) of the
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Administrative Procedure Act). The decision of the authority to
whom the matter was delegated could then be reviewed, in wnole or
in part, by the Commission, either upon its own iritiative or upon
an application for review filed by a person aggrieved by the decision,
but the Commission could deny such application without assigning
any reasons therefor. The filing of an application for review is made
a condition precedent to judicial review of a delegated decision; and
th~ application cannot rely on questions of fact or law upon which the
delegated authority has been afforded no opportunity to pass. In this
way, the case will be presented to the Commission (and if the appli-
cation is denied, to the courts) with a ruling on every issue, and the
Commission will have an opportunity to review the decision before the
matter goes before the courts. The statutory language also makes
clear that the application for review procedure is inapplicable to the
initial decision 1n adjudicatory cases; such decisions are to be re-
viewed: solely by the filing of exceptions (as provided in sec. 409(b)).

These provisions would give the Commission much needed author-
ity, now withheld under present section 5(d) (1), to employ panels of
Commissioners or employee boards to pass on adjudicatory cases.
Under the present law, it is necessary for the full Commission to hear
every adjudicatory case, including such matters as fishing boat sus-
pensions or the most routine aural broadcast cases. With the new
authority the Commission would be able to concentrate on the im-
portant .cases involving major policy or legal issues, and the hearing
of all cases by some authority within the agency should be substan-
tially expedited.

3. Section 3 would revise section 405, relating to petitions for
rehearing, so as to reflect the above-described statutory scheme.
As revised, the section would permit an aggrieved party to file a
petition for rehearing only to the authority making the decision,
that is, to the Commission, if it made the decision, or to the desig
nated authority under the new 5{(c)(1), if it issued the decision. :

4. Section 4 would make extensive revisions in section 409, which
contains general provisions relating to adjudicatory proceedings.
First, the restriction in the present subsection (a) that the hearing
shall be conducted only by the Commission or one or more examiners is
dropped. This means that the Commission, like other agencies, will
be governed by the provisions of section 7(a) of the Administrative
Procedure Act and therefore, that one or more Commissioners may
also conduct the hearing.

Second, subsection (b) would retain the right of a party to file
exceptions, which must be passed upon by the Commission or a desig-
nated authority within the Commission (e.g., a panel of Commissioners
or employee board). It would eliminate the last sentence of the
present section 409(b) as unnecessary in view of the provisions of
section 8 of the Administrative Procedure Act; the first sentence of the
present provision is retained as the new section 409(a).

Further, subsection (b) would change the existing law by making
oral argument discretionary rather than mandatory. This does not
mean that oral argument will no longer be available. On the con-
trary, it is expected that this valuable procedure would still be greatly
employed by the Commission or the panels or employee boards.
But the Commission would now have the discretion not to allow such
argument in those instances where in its judgment it would serve no
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useful purpose, as for example, in the case of a frivolous appeal or
one having no merit or designed largely to gain delay. Every other
major Federal regulatory agency presently has such discretion;
clearly, the Commission should be given similar flexibility.

Third, the provisions of subsection (c) relating to ex parte presenta-
tions by persons who have participated in the presentation or prepara-
tion for presentation of the case at the hearing or review stage would
be retained. But the separation of functions provisions of the present
section 409(c) would be deleted, and the provisions of section 5(c) of
the Administrative Procedure Act would be made applicable to the
Commission, including Commission proceedings to determine initial
licenses. Specifically, the law would be changed as follows:

(i) There would be eliminated the provisions in present sections
409(c) (2) and (3) proscribing in adjudicatory cases any staff contact
with the Commission by the offices of General Counsel, the Chief
Engineer, or Chief Accountant. Instead, under the standard of
section 5(c) of the Administrative Procedure Act, only staff persons
who had engaged in the performance of investigative or prosecuting
functions in the case or a factually related one would be precluded from
participating in the intra-Commission discussions leading to the
1ssuance of the decision. Virtually all the major administrative agen-
cies have functioned well under it. There is thus every reason to
‘permit the Commission to return to it. For it is clearly wasteful to
cut off the Comniission in an adjudicatory case from the valuable
assistance of its chief legal and engineering officers, where these
officers have had no investigative or prosecutory connection with the
case (or a factually related one).

(ii) Under section 5(c¢) of the Administrative Procedure Act, the
hearing officer would be precluded from consulting any person or
party on any fact in issue but would be free to consult with other
examiners or appropriate staff members (see (i), above) on legal or
technical questions. Permitting such consultation should result in
improving the quality of initial decisions and in expediting their
preparation. (See Attorney General’s Manual on the Administrative
Procedure Act, pp. 54-55.) Significantly, examiners in other agencies
are governed by the standard in section 5(c) of the Administrative
Procedure Act. There is clearly no reason for proscribing appropriate
consultation in the case of the examiners of this one agency.

Finally, subsection (d) would provide that to the extent the fore-
going provisions or those of the new section 5(c¢) conflict with the
provisions of the Administrative Procedure Act, the latter are super-
seded. This is made necessary by the statement in section 12 of the
Administrative Procedure Act that no subsequent legislation shall be
deemed to supersede the provisions of the act ‘“‘except to the extent
that such legislation shall do so expressly.”

This legislation clearly goes beyond the Administrative Procedure
Act by making (i) the proscription against ex parte presentations by
parties applicable to any case of adjudication (including, therefore,
Commission staff members who are parties in adjudicatory cases
involving the validity or application of past rates, facilities, or
practices of public utilities or carriers) and (ii) the separation of

functions provisions of section 5(c) applicable to Commission initial
license proceedings. Section 409(b) would also appear to go beyond
the provisions of section 8 of the Administrative Procedure Act by
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bestowing on the parties the right to file exceptions to the initial
decision. Finally, it has been argued that a ruling on the merits of
every pleading filed in the case 1s required under sections 6(d) and
8(b) of the Administrative Procedure Act. Whatever the validity
of this argument, section 409(d) of the bill, by its explicit reference to-
the new section 5(c) which authorizes denial without assigning reasons
of the application for review of a delegated decision, obviates any
question on this score.

5. Section 5 would provide that all cases set for hearing by the:
Commission prior to the date of enactment shall continue to be:
governed by the second sentence of the present section 409(b). "This.
means that in such cases the Commission must hear oral argument.
upon the request of the parties.

6. Section 5(e) of the Communications Act of 1934, as amended,,
would be redesignated as section 5(d).

AGENCY COMMENTS

The comments of the Federal Communications Commission and
the Comptroller General of the United States are set forth below:

FeperaL CommuNIcaATIONS COMMISSION,
Washington, D.C., July 17, 1961.
Hon. Joux O. PasToRE,
U.S. Senate, Washington, D.C.

Dear Sevaror Pastore: I wish to call to the subcommittee’s:
attention a mistake in my testimony on 8. 2034 on June 28, 1961.
In doing so, it is my hope that the subcommittee will be able to take
corrective action.

When asked to comment on the differences between S. 2034, as
introduced, and H.R. 7856, I gave as the first difference the following:
(p- 33, transcript of June 28, 1961):

“In section 5(d)(1), H.R. 7856, provides that a rule or order dele-
gating a matter can be rescinded only by vote of a majority of the:
members of the Commission then holding office.

“In S. 2034, on the other hand, the rule or order could be rescinded
by a vote of the majority of the members then participating.”

Commissioner Cross and I indicated that we had no preference
between the two provisions; Commissioners Hyde, Lee, and Craven
indicated their satisfaction with the provision in S. 2034; and Com-
missioner Bartley thought there might “be merit in having the con-
stitutional majority authorized to repeal a delegation’” (pp. 33-35).
He stated that in any event “we wouldn’t take advantage of members.
in Europe on an international conference” (p. 35).

It is thus apparent that both Commissioner Bartley and I (and
possibly others) misread the provision in H.R. 7856. For that pro-
vision is not limited to rescinding delegation orders or rules. It
applies equally to their adoption (or modification). This means that.
when two Commissioners are absent because of illness or official
duties, the Commission can make delegations only by a vote of four
out of the five Commissioners participating, or just one vote short of
unanimity. This is, I believe, much too restrictive. It would
frustrate the purpose of S. 2034, which is to promote such delegations,
where appropriate, in order to speed up the Commission’s processes
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and permit the Commissioners themselves to concentrate on the
important matters of policy and planning.

Nor is the absence of two Commissioners a bizarre or rare oc-
currence. As you know, one Commissioner is frequently called upon
to attend abroad lengthy international conferences. Indeed, both
Commissioners Hyde and Craven were required to attend for several
months the 1959 Geneva Conference. Further, the Defense Com-
missioner is also required to be absent from Washington on numerous
occasions. I could, of course, give several more examples along these
lines. T strongly believe, therefore, that the flexibility, which is the
keystone of S. 2034, would be promoted by elimination of the require-
ment that a delegation rule or order may be adopted only by the vote
of a majority of the members of the Commission then holding office.

I do not think that this would in any way lead to abuses. At the
present time, the Commission can take action on any matter, including-
one of the most important substance, even though one or more
Commissioners are absent. I assure you, however, that on the
important matters, we await the Commissioners’ return, unless they
have given prior approval to its consideration in their absence. As
Commissioner Bartley indicated in his testimony, such deference to

“absent colleagues is required as a matter of courtesy, good working
relations, and practicality. For, it makes no sense to adopt a matter
one week by a narrowly divided vote taken in the absence of two
Commissioners, only to have it reversed the next week upon their
return and participation in a motion to reconsider. In short, the
restriction in H.R. 7856 is unnecessary as to any important matter
such as a broad delegation rule; and it is unduly burdensome when
it inhibits or blocks delegation orders with respect to routine cases,
because of the prolonged absence of two Commissioners and the
resultant requirement of four votes out of the five participants.

As T stated at the outset, I am writing essentially to correct the
record. I hope the provision in section 5(c)(1) of S. 2034, as intro-
duced, will be adopted. But I wish to make clear that whichever
provision is adopted, I wholeheartedly support the bill.

Thank you again for your great interest in the legislative proposals.
to assist the Commission in the important tasks before it. We are
deeply appreciative.

With all good wishes,
Newron N. MiNow, Chairman.

CoMPTROLLER GENERAL OF THE UNITED STATES,
Washington, June 22, 1961.
Hon. Warren G. MAGNUSON,
Chairman, Committee on Commerce,

U.S. Senate. .

Drar Mr. CHarrRMAN: Your letter of June 9, 1961, acknowledged
June 12, transmitted a copy of S. 2034, entitled “A bill to amend the-
Communications Act of 1934, as amended, in order to expedite and
improve the administrative process by authorizing the Federal Com-
munications Commission to delegate functions in adjudicatory cases,
repealing the review staff provisions, and revising related provisions,”
and requested our comments thereon.
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Other than the explanation which was made a part of the record
at the time S. 2034 was introduced, we have no information as to the
necessity for or desirability of further amending the Cemmunications
Act of 1934, as amended, as proposed by S. 2034, and since the pro-
visions of the bill would not affect the functions of our Office we have
no comments with respect to its merits or recommendations regarding
its enactment.

Sincerely yours,
; JosErpH CAMPBELL,
Comptroller General of the United States.

CHANGES IN EXISTING LAW

In compliance with subsection 4 of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill are
shown as follows: (existing law proposed to be omitted is enclosed in
black brackets; new matter is printed in italic; and existing law in
which no change is proposed is shown in roman):

CommuUNICcATIONS AcT OF 1934, A8 AMENDED
ORGANIZATION AND FUNCTIONING OF THE COMMISSION

Sec. 5. (a) * * *

b * kK ¥k . )

L(c) The Commission shall establish-a special staff -of employeesy
hereinafter in this Act referred to as the ‘“review staff,”” which shall
consist of such legal, engineering, accounting, and other personnel
as the Commission deems necessary. Thereview staff shall be directly
responsible to the Commission and shall not be made a part of any
bureau of divisional organization of the Commission. Its work shall
not be supervised or directed by any employee of the Commission
other than a member of the review staff whom the Commission may
designate as the head of such staff. The review staff shall perform no
duties or functions other than to assist the Commission, in cases of
adjudication (as defined in the Administrative Procedure Act) which
have been designated for hearing, by preparing a summary of the
evidence presented at any such hearing, by preparing, after an initial
decision but prior to oral argument, a compilation of the facts material
to the exceptions and.replies thereto filed by the parties, and by
preparing for the Commission or any member or members thereof,
without recommendations and in accordance with specific directions
from the Commission: or such member or members, memoranda,
opinions, decisions, and orders. The Commission shall not permit
any employee who is not a member of the review staff to perform the
duties and functions which are to be performed by the review staff;
but this shall not be construed to limit the duties and functions which
any assistant or secretary appointed pursuant to section 4(f)(2) may
perform for the commissioner by whom he was appointed.}

L(d)(1) Except as provided in section 409, the Commission may,]
(e) (1) When necessary to the proper functioning of the Commission and
the prompt and orderly conduct of its business, [by order assign or refer
any portion of its work, business, or functions to an individual com-
missioner or commissioners or to a board composed of one or more
employees of the Commission, to be designated by such order for
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action thereon, and may at any time amend, modify, or rescind any
such order of assignment or reference. Any order, decision, or report
made, or other action taken, pursuant to any such order of assign-
ment or reference shall, unless reviewed pursuant to paragraph (2),
have the same force and effect, and shall be made, evidenced, and
enforced in the same manner, as orders, decisions, reports, or other
action of the Commission.] the Commission may, by published rule
or by order, delegate any of its functions to a panel of commissioners, an
individual commissioner, an employee board, or an individual employee,
including functions with respect to hearing, determining, ordering,
certifying, reporting, or otherwise acting as to any work, business, or
matter, and may at any time amend, modify, or rescind any such rule
or order. Nothing in this paragraph shall authorize the Commission
to provide for the conduct, by any person or persons other than persons
referred to in clauses (2) and (3) of section 7(a) of the Administrative
Procedure Act, of any hearing to which such section 7(a) applies.

(2) As used in thas subsection (c) the term “‘order, decision, report, or
actron’’ does not include an initial, tentative, or recommended decision
to which exceptions may be filed as provided in section 409(b).

(3) Any order, decision, report, or action, made or taken pursuant to
any such delegation, unless reviewed as provided in paragraph (4), shall
have the same force and effect, and shall be made, evidenced, and enforced
wn the same manner, as orders, decisions, reports, or other actions of the
Commassion.

L2 (4) Any person aggrieved by any such order, decision, [or]
report , or action, may file an application for review by the Commis-
sion, within such time and in such [form] maenner as the Commission
shall prescribe . [, and every such application shall be passed upon
by the Commission. If the Commission grants the application, it
may affirm, modily, or set aside such order, decision, report, or action,
or may order a rehearing upon such order, decision, report, or action
under section 405.] The Commission shall have authority on its own
wmitiative to order any matters delegated under paragraph (1) before it
for review on such conditions as it shall prescribe and shall make such
orders therein, consistent with law, as shall be appropriate.

(8) In passing upon applications for review, the Commission may
grant, in whole or in part, or deny such applications without specifying
any reasons therefor. No such application for review shall rely on
questions of fact or law wupon which the panel of Commissioners, individual
Commissioner, employee board, or indwidual employee, has been afforded
no opportunity to pass.

(6) If the Commission granis the application for review, it may
affirm, modify, or set aside the order, decision, report, or action, or i
may order a rehearing upon such order, decision, report, or action in
accordance with section 405.

(7) The filing of an application for review under this subsection shall be
a condition precedent to judicial review of any order, decision, report, or
action made or taken pursuant to a delegation under paragraph (1).
The time within which a petition for review must be filed in a proceeding
to which section 402(a) applies, or within which an appeal must be
taken under section 402(b), shall be computed from the date upon which
public notice is given of orders disposing of all applications for remew
Jiled in any case. i

[£(3)] (8 The Secretary and seal of the Commission shall be the
secretary and seal of each panel of the Commission, each individual
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commissioner , [or board.J and each employee board or individual
employee exercising funciions delegated pursuant to paragraph (1) of
this subsection.

[REHEARINGS BEFORE COMMISSION]
REHEARINGS

Skc. 405. After [a decision, order, or requirement] an order,
decision, report, or action has been made or taken in any proceeding by
the Commission, [in any proceeding, any party thereto, or any other
person aggrieved or whose interests are adversely affected thereby,
may petition for rehearing; and it shall be lawful for the Comanis-
sion, ] or by any designated authority within the Commission pursuant
to a delegation under section 6(c)(1), any party thereto, or any other
person, aggrieved or whose interests are adversely affected thereby, may
petition for rehearing only to the authority making or taking the order,
deciston, report, or action; and it shall be lawful for such authority,
whether it be the Commassion or other authority designated under section
5(c) (1), in its discretion, to grant such a rehearing if sufficient reason
therefor be made to appear. [Petitions] A petition for rehearing must
be filed within thirty days from the date upon which public notice is
given of [any decision, order, or requirement] the order, decision,
report, or action complained of. No such application shall excuse any
person from complying with or obeying any [decision, order, or
requirement] order, decision, report, or action of the Commission, or
operate in any manner to stay or postpone the enforcement thereof,
without the special order of the Commission. The filing of a petition
for rehearing shall not be a condition precedent to judicial review of
any such [decision, order, or requirement,y order, decision, report, or
actron, except where the party seeking such review (1) was not a party
to the proceedings resulting in such [decision, order, or requirement,
order, decision, report, or action, or (2) relies on questions of fact or
law upon which the Commission | or designated authority within the
Commission, has been afforded no opportunity to pass. The Commis-
sion, or designated authority within the Commaission , shall enter an
order, with a concise statement of the reasons therefor, denying a
petition for rehearing or granting such petition, in whole or in part,
and ordering such further proceedings as may be appropriate: Pro-
vided, That in any case where such petition relates to an instrument
of authorization granted without a hearing, the Commission , or
designated authority within the Commaission, shall take such action
within ninety days of the filing of such petition. Rehearings shall be
governed by such general rules as the Commission may establish,
except that no evidence other than newly discovered evidence, evi-
dence which has become available only since the original taking of
evidence, or evidence which the Commission or designated authority
within the Commission believes should have been taken in the original
proceeding shall be taken on any rehearing. The time within which
a petition for review must be filed in a proceeding to which section
402(a) applies, or within which an appeal must be taken under section
402(b) in any case, shall be computed from the date upon which public
notice is given of orders disposing of all petitions for rehearing filed
with the Commaission in such proceeding [any] or case, but any [deci-
sion, order, or requirement] order, decision, report, or action made or
taken after such rehearing reversing, changing, or modifying the
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original order shall be subject to the same provisions with respect to
rehearing as an original order.

GENERAL PROVISIONS RELATING TO PROCEEDINGS—WITNESSES AND
DEPOSITIONS

Sec. 409. (a) In every case of adjudication (as defined in the Ad-
ministrative Procedure Act) which has been designated for a hearing
by the Commission, [the hearing shall be conducted by the Commis-
ston or by one or more examiners provided for in section 11 of the
Administrative Procedure Act, designated by the Commission.] the
person, or persons conducting the hearing shall prepare, and file an
wmatial, tenative, or recommended decision, except where such person or
persons become unavailable to the Commassion or where the Commaission
Jinds wpon the record that due and timely execution of s functions
imperatiely and unavoidably require that the record be certified to the
Commasston for initial or final decision.

L(b) The officer or officers conducting a hearing to which subsec-
tion (a) applies shall prepare and file an 1nitial decision, except where
the hearing officer becomes unavailable to the Commission or where
the Commission finds upon the record that due and timely execution
of its functions imperatively and unavoidably require that the record
be certified to the Commission for initial or final decision. In all
such cases the Commission shall permit the filing of exceptions to
such initial decision by any party to the proceeding and shall, upon
request, hear oral argument on such exceptions before the entry of
any final decision, order, or requirement. All decisions, including
the initial decision, shall become a part of the record and shall include
a statement of (1) findings and conclusions, as well as the basis
therefor, upon all material issues of fact, law, or discretion, presented
on the record; and (2) the appropriate decision, order, or requirement.}
(b) In every case of adjudication (as defined in the Administrative
Procedure Act) which has been designated by the Commassion for hearing,
any party to the proceeding shall be permitted to file exceptions and
memoranda in support thereof to the initial, tentative, or recommended
decision, which shall be passed upon by the Commission or by the authority
within the Commission, if any, to whom the function of passing upon
the exceptions is delegated under section 5(c)(1).

(¢) (1) In any case of adjudication (as defined in the Administra-
tive Procedure Act) which has been designated for a hearing by the
Commission, no [examiner conducting or participating in the conduct
of such hearing shall, except to the extent required for the disposition
of ex parte matters as authorized by law, consult any person (except
another examiner participating in the conduct of such hearing) on
any fact or question of law in issue, unless upon notice and oppor-
tunity for all parties to participate. In the performance of his duties,
no such examiner shall be responsible to or subject to the supervision
“or direction of any person engaged in the performance of investiga-
tive, prosecutory, or other functions for the Commission or any other
agency of the Government. No examiner conducting or participating
in the conduct of any such hearing shall advise or consult with the
Commission or any member or employee of the Commission (except
another examiner participating in the conduct of such hearing) with
respect to the initial decision in the case or with respect to exceptions
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taken to the findings, rulings, or recommendations made in such
case.] person who has participated in the presentation or preparation
for presentation of such case at the hearing or upon review shall (except
to the extent required for the disposition of ex parte matters as authorized
by law) directly or indirectly make any additional presentation respecting
such case to the hearing officer or officers or, upon review, to the Commis-
ston or to any authority within the Commassion to whom, in such case,
review functions have been delegated by the Commassion under section
5(c) (1), unless upon notice and opportunity for all parties to participate.

(¢)(2) [In any case of adjudication (as defined in the Administra-
tive Proecedure Act) which has been designated for a hearing by the
Commission, no person who has participated in the presentation or
preparation for presentation of such case before an examiner or exam-
mers or the Commission, and no member of the Office of the General
Counsel, the Office of the Chief Engineer, or the Office of the Chief
Accountant shall (except to the extent required for the disposition of
ex parte matters as authorized by law) directly or indirectly make any
additional presentation respecting such case, unless upon notice and
opportunity for all parties to participate.] The provision in sub-
section (¢) of section & of the Administrative Procedure Act which states
that such subsection shall not apply in determining applications for
snitial licenses, shall not be applicable hereafter in the case of applications
for initial licenses before the Federal Communications Commission.

L(3) No person or persons engaged in the performance of investiga-
tive or prosecuting functions for the Comunission, or in any litigation
before any court in any case arising under this Act, shall advise, con-
sult, or participate in any case of adjudication (as defined in the Ad-
ministrative Procedure Act) which has been designated for a hearing
by the Commission, except as a witness or coursel in public pro-
ceedings.§

. (d) To the extent that the foregoing provisions of this section and
section 6(¢) are in conflict with the provisions of the Administrative
Procedure Act, such provisions of this section and section 5(c) shall
be held to supersede and modify the provisions of [the] that Act.

ORGANIZATION AND FUNCTIONING OF THE COMMISSION

Sec. 5. (a) * * * :

E)] (d) Meetings of the Commission shall be held at regular
intervals, * * * and the Commission shall promptly report to the
Congress each such case which has been pending before it more than
such three- or six-month period, respectively, stating the reasons
therefor.

@)
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OF THE BUSINESS OF THE FEDERAL COMMUNICA-
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Jury 19, 1961.—Ordered to be printed
Filed under authority of the order of the Senate of July 18, 1961

M:. Pasrorg, from the Committee on Commerce, submitted the
following '

REPORT

[To accompany S. 2034]

The Committee on Commerce, to whom was referred the bill
(S. 2034) to amend the Communications Act of 1934, as amended,
in order to expedite and improve the administrative process by
_.authorizing the Federal Communications Commission to delegate
functions in adjudicatory cases, repealing the review staff provisions,
and revising related provisions, having considered the same, report
favorably thereon with amendments and recommend that the bill as
amended do pass.

: AMENDMENTS

The bill as amended and approved by your committee reads as
follows:

Be it enacted by the Senate and House of Representatives of
the United States of America in. Congress assembled, That sub-
section (c¢) of section 5 of the Communications Act of 1934,
as amended, is hereby repealed. :

Sec. 2. Subsection (d) of section 5 of the Communications
Act of 1934, as amended, is amended to read as follows:

“(e)(1) When necsssary to the proper functioning of the
Commission and the prompt and orderly conduct of its busi-
ness, the Commission may, by published rule or by order,
delegate any of its functions to a panel of commissioners, an
individual commissioner, an employee board, or an individ-
ual employee, including functions with respect to hearing,
determining, ordering, certifying, reporting, or otherwise

72008



FACILITATING THE BUSINESS OF THE FCC

acting as to any work, business, or matter, and may at any
time amend, modify, or rescind any such rule or order.
Nothing in this paragraph shall authorize the Commission
to provide for the conduct, by any person or persons other
than persons referred to in clauses (2) and (3) of section 7(a)
of the Administrative Procedure Act, of any hearing to which
such section 7(a) applies.

~““(2) As used in this subsection (c) the term ‘order, deci-
sion, report, or action’ does not include an initial, tentative,
or recommended decision to which exceptions may be filed
as provided in section 409(b).

“(3) Any order, decision, report, or action made or taken,
pursuant to any such delegation, unless reviewed as provided
in paragraph (4), shall have the same force and effect, and
shall be made, evidenced, and enforced in the same manner as
orders, decisions; reports, or other actions of the Commission.

““(4) Any person aggrieved by any such order, decision,
report, or action, may file an application for review by the
Commission, within such time and in such manner as the
Commission shall prescribe. The Commission shall have
authority on its own initiative to order any matters dele-
gated under paragraph (1) before it for review on such
conditions as 1t shall prescribe and ahall make such orders
therein, consistent with law, as shall be appropriate.

“(5) In passing upon applications for review, the Com-
mission may grant, in whole or in part, or deny such appli-
cations without specifying any reasons therefor. No such
application for review shall rely on questions of fact or law
upon which the panel of Commissioners, individual Com-
missioner, employee board, or individual employee, has been
afforded no opportunity to pass.

“(6) If the Commission grants the application for review,
it may affirm, modify, or set aside the order, decision, report,
or action, or 1t may order a rehearing upon such order, deci-
sion, report, or action in accordance with section 405.

“(7) The filing of an application for review under this sub-
section shall be a condition precedent to judicial review of
any order, decision, report, or action made or taken puarsuant
to a delegation under paragraph (1). The time within
which a petition for review must be filed in a proceeding to
which section 402(a) applies or within which an appeal
must be taken under section 402(b), shall be computed {rom
the date upon which public notice is given of orders disposing
of all applications for review filed in any. case.

“(8) The Secretary and seal of the Commission shall be
the secretary and seal of each panel of the Commission, each
individual Commissioner, and each employee board or indi-
vidual employee exercising functions delegated pursuant to
paragraph (1) of this subsection.”

Skc. 3. Section 405 of the Communications Act of 1934,
as amended, is hereby amended to read as follows:
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“REHEARINGS

“Sgc. 405. After an order, decision, report, or action has
been made or taken in any proceeding by the Commission or
by any designated authority within the Commission pursuant
to a delegation under section 5(c)(1), any party thereto, or
any other person aggrieved or whose interests are adversely
affected thereby, may petition for rehearing only to the
authority making or taking the order, decision, report, or
action; and it shall be lawful for such authority, whether it
be the Commission or other authority designated under
section 5(c) (1), in its discretion, to grant such a rehearing if
sufficient reason therefor be made to appear. A petition for
rehearing must be filed within thirty days from the date upon
which public notice is given of the order, decision, report, or
action complained of. . No such application shall excuse any
person from complying with or obeying any order, decision,
report, or action of the Commission, -or operate in any
manner to stay or postpone the enforcement thereof, without
the special order of the Commission. The filing of a petition
for rehearing shall not be & condition precedent to judicial
review of any such order, decision, report, or action, except
where the party seeking such review (1) was not a party to the
proceedings resulting in such order, decision, report, or ac-
tion or (2) relies an questions of fact or law upon which the
Commission, or designated authority within the Commission,
has been afforded no opportunity to pass. The Commission,
or designated authority within the Commission, shall enter
an order, with a concise statement of the reasons therefor,
denying a petition for rehearing or granting such petition, in
whole or in part, and ordering such further proceedings as
may be appropriate: Provided, That in any case where such
petition relates to an instrument of authorization granted
without a hearing, the Commission, or designated authority
within the Commission, shall take such action within ninety
days of the filing of such petition. Rehearings shall be
governed by such general rules as the Commission may
establish, except that no evidence other than newly dis-
covered evidence, evidence which has become available only
since the original taking of evidence, or evidence which the
Commission or designated authority witbin the Commission
believes should have been taken in the original proceeding
shall be taken on any rehearing. The time within which a
petition for review must be filed in a proceeding to which
section 402(a) applies, or within which an appeal must be
taken under section 402(b) in any case, shall be computed
from the date upon which public notice is given of orders
disposing of all petitions for rehearing filed with the Commis-
sion in such proceeding or case, but any order, decision, re-
port, or action made or taken after such rehearing reversing,
changing, or modifying the original order shall be subject to
thée1 same provisions with respect to rehearing as an original
order.”
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Sec. 4. Section 409 (a), (b), (¢), and (d) of the Communi-
cations Act of 1934, as amended, are amended to read as
follows:

“(a) In every case of adjudication (as defined in the
Administrative Procedure Act) which has been designated
for a hearing by the Commission, the person or persons con-
ducting the hearing shall prepare and file an initial, tentative,
or recommended decision, except where such person or
persons become unavailable to the Commission or where the
Commission finds upon the record that due and timely execu-
tion of its functions imperatively and unavoidably require
that the record be certified to the Commission for initial or
final decision.

“(b) In every case of adjudication (as defined in the Admin-
istrative Procedure Act) which has been designated by the
Commission for hearing, any party to the proceeding shall
be permitted to file exceptions and memoranda in support
thereof to the initial, tentative, or recommended decision,
which shall be passed upon by the Commission or by the
authority within the Commission, if any, to whom the
function of passing upon the exceptions is delegated under
section 5{¢)(1).

“(c) (1) In any case of adjudication (as defined in the
Administrative Procedure Act) which has been designated
for a hearing by the Commission, no person who has par-
ticipated in the presentation or preparation for presentation
of such case at the hearing or upon review shall (except to
the extent required for the disposition of ex parte matters
as authorized by law) directly or indirectly make any addi-
tional presentation respecting such case to the hearing officer
or officers or, upon review, to the Commission or to any au-
thority within the Commission to whom, in such case, review
functions have been delegated by the Commission under sec-
tion 5(c)(1), unless upon notice and opportunity for all
parties to participate.

“(2) The provision in subsection (¢) of section 5 of the
Administrative Procedure Act which states that such sub-
section shall not apply in determining applications for initial
licenses, shall not be applicable hereafter in the case of appli-
cations for initial licenses before the Federal Communications
Commission,

“(d) To the extent that the foregoing provisions of this
section and section 5(c¢) are in conflict with the provisions of
the Administrative Procedure Act, such provisions of this
section and section 5(c) shall be held to supersede and modify
the provisions of that Act.” )

Sec. 5. Notwithstanding the foregoing provisions of this
Act, the second sentence of subsection (b) of section 409 of
the Communications Act of 1934 (which relates to the filing
of exceptions and the presentation of oral argument), as in
force at the time of the enactment of this Act, shall continue
to be applicable with respect to any case of adjudication (as
defined in the Administrative Procedure Act) designated by
the Federal Communications Commission for hearing by a



FACILITATING THE BUSINESS OF THE FCC 5

notice of hearing issued prior to the date of the enactment of
this Act.

Sec. 6. Section 5(e) of the Communications Act of 1934,
as amended, is hereby designated section 5(d).

PURPOSE OF LEGISLATION

The purpose of this legislation is to amend the Communications
Act of 1934 so that the Federal Communications Commission will be
able, by making better use of its own time and more effective use of
its experienced and technically qualified personnel, to handle its large
workload of adjadication cases with greater speed and efficiency than
is presently possible. This would be done by authorizing the FCC
to delegate functions in adjudicatory cases, repeal the review staff
provisions, and modify certain related sections of the Communications
Act that are affected thereby.

GENERAL STATEMENT

S. 2034 was introduced by Senator John O. Pastore, chairman of
the Subcommittee on Communications of your committee, on June
7, 1961, at the request of the Federal Communications Commission.
This bill has for its purpose the expediting and improving of the
administrative process of the Commission. It would authorize the
Commission to delegate review functions in adjudicatory cases, repeal
the “review staff’” provisions of section 5(c) of the Communications
Act of 1934, as amended, and modify certain related provisions.

The bill is an outgrowth of Reorganization Plan No. 2 of 1961,
transmitted by the President to the Congress on April 27, 1961, and
disapproved by the House on June 15, 1961. The plan was designed
to provide the Commission with greater flexibility in the handling
of its business in order to (1) expedite the disposition of such business
and (2) permit the Commissioners to concentrate on major matters
of planning and policy. The plan would have given the Commission
the widest possible discretion to delegate its functions.

It was generally agreed that the objectives of plan No. 2 were
desirable and meritorious, but objection was raised on the ground
that it would amend substantive provisions of the Communications
Act—specifically, these in section 409(b) giving parties the right to
file exceptions to initial decisions of examiners and to have oral
argument therecn before the full Commission. It was suggested
that these basic provisions of the act should be amended by the
legislative process rather than a Presidential reorganization plan. In
addition, it was urged that section 2 of the plan which proposed to
transfer to the Chairman of the Commission the function of assigning
Commission personnel, including Commissioners, to perform the
delegated functions, would concentrate too much power in the Chair-
man,

In the hearings before this committee on May 23, there was division
of opinion among the Commissioners of the Federal Communications
Comumission with respect to the meaning or legality of some of the
provisions of plan No. 2. At the hearing before your committee, the
Commissioners were urged by the subcommittee chairman to resolve
their differences and to submit to your committee as quickly as possible
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a legislative proposal that would bring about the desirable objectives
of Reorganization Plan No. 2. S, 2034 was the result of the coopera-
tive effort then undertaken by the Commissioners.

S. 2034 would give the Commission considerable discretion in handl-

}ing its caseload. The Commission would be empowered to use a panel
"of Commissioners or employ boards to review those cases which it
deems of insufficient importance to warrant review by the full Com-
mission. The parties aggrieved by the decision of the panel or em-
ployee board could apply to the Commission for review, but such-
further review would be solely in the discretion of the Commission,
and could be denied without specifying reasons therefor. This pro-
cedure is patterned on that long used by the Supreme Court in passing
on petitions for writ of certiorari. ‘

In addition, the Commission would be permitted full use of its staff
in adjudicatory cases where that staff had not been engaged in the
investigation or prosecution of the casé¢ or a factually related one.
This is accomplished by the elimination of section 5(¢) and amending
certain portions of section 409(c) of the present act. By eliminating
section 5(¢) and modifying portions of section 409(c) of the Commu-
nications Act, the Commission would have available to it the expert
advice and services of qualified personnel in the Office of General Coun-
sel, Office of Chief Engineer, and Office of Chief Accountant, as well
as the full use of the members of the review staff. :

Under S. 2034 there would be a right. to obtain review of the initial
decision but not necessarily before the full Commission. This bill
makes no provision for the transfer of assignment functions from the
Commission to the Chairman. Section 5(a) of the Communications
Actnow gives the Chairman broad authority to coordinate and organize
the work of the Commission. Your committee agrees with the
Commission that any additional specification of authority, such as
to assign personnel, should be accomplished by Commission rule.

The committee wishes to point out one other background fact.
The above-described revisions in S. 2034 are designed to modify the
requirements imposed upon the Commission by the Communications
Act Amendments of 1952. The amendments adopted by the Congress
in 1960 (Communications Act Amendments of 1960, Public Law
86-752, approved Sept. 13, 1960) were one step taken to afford
the Commission sufficient flexibility in its administration and pro-
cedures. 8. 2034, as amended by your committee, is another step
in that direction. In the judgment of your committee, this legislation
will bring about much needed administrative improvements within
the Commission and will also speed up its adjudicatory proceedings
while providing the necessary safeguards to assure due process.

In the further hearings before your subcommittee on June 28, 1961,
on S. 2034 concern was expressed that if S. 2034 is enacted, the
Commission might appoint to an employee board of review, employees
of less qualification and stature than examiners whose decisions they
would be reviewing.

Your committee has noted the intention of the Comunission to use
employee boards to review initial decisions in adjudicatory cases
involving purely routine issues. The committee has been assured
by the Commission that it will select for such work the very best
employees, including examiners, who by reason of their training,
experience, competence, and character are especially qualified to
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perform such review functions. In addition, your committee urges
the Commission in designating employees to serve on review boards,
to select individuals who, at the time of their designation, are in grade
classification or compensation level equivalent to or higher than hear-
ing officers whose decisions they would be reviewing.

Concern was also expressed that while the Commission, under the
proposed revision of section 405 of the Communications Act relating
to rehearings, shall take action within 90 days on a petition for
rehearing with respect to an instrument of authorization granted
without a hearing, a panel of Commissioners or an employee board
would not be required to take action within such 90-day period.
Accordingly, your committee has provided in section 3 of the bill an
appropriate amendment to the proposed revision of section 405 of the
Communications Act to require action by a review panel or board
within 90 days of the filing of such a petition. Your committee
recognizes that the decision of the designated authority within the
Commission, unlike that of the Commission, may not be final and
effective if an application for review is filed pursuant to proposed
section 5(c)(3) but believes that the same time limitation should be
applicable. In the judgment of your committee, the 90-day period
provided in your committee’s amendment should be clearly sufficient
to act on any petition for rehearing.

CONCLUSION

Your committee feels that the public interest will be served by the
adoption of this legislation. The strengthening of the Communica-
tions Act provided by the grant of additional authority to the Com-
mission to delegate its adjudicatory review functions should be of
material assistance to the Commission in increasing its efficiency,
cutting down on its backlog of pending cases, and permitting the
Commussioners to concentrate on the more important and far-reaching
policy problems with which they are faced, such as the one involving
a space satellite communications system.

Your committee urges enactment of this legislation.

SECTION-BY-SECTION DISCUSSION

1. Section 1 would repeal the provisions of section 5(c) of the
Communications Act, relating to the review staff. Under these pro-
visions, the review staff, even though it has no other functions than
assist the Commission in adjudicatory cases, is nevertheless precluded
from making any recommendations to the Commission. This re-
striction is wasteful and inefficient, since it deprives the Commission
of the full assistance of which this review staff is capable, and requires
the two-step procedure of instructions and draft order even as to the
most routine interlocutory matters. The repeal of these unduly re-
strictive provisions should contribute to speedier action, without de-
priving parties of any rights in view of the continuing safeguards of
section 409(c) of the Communications Act and section 5(c) of the
Administrative Procedure Act.

2. Section 2 would permit the Commission to delegate any of its
functions, including those in adjudicatory cases, to a panel of Com-
missioners, or individual Commissioners or employees, or an employee
board (with the exception that adjudicatory hearings could only be
conducted by one of the three authorities specified in sec. 7(a) of the
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Administrative Procedure Act). The decision of the authority to
whom the matter was delegated could then be reviewed, in wnole or
in part, by the Commission, either upon its own initiative or upon
an application for review filed by a person aggrieved by the decision,
. but the Commission could deny such application without assigning
any reasons therefor. The filing of an application for review is made
a condition precedent to judicial review of a delegated decision; and
th~ application cannot rely on questions of fact or law upon which the
delegated authority has been afforded no opportunity to pass. In this
way, the case will be presented to the Commission (and if the appli-
cation is denied, to the courts) with a ruling on every issue, and the
Commission will have an opportunity to review the decision before the
matter goes before the courts. The statutory language also makes
clear that the application for review procedure is inapplicable to the
initial decision in adjudicatory cases; such decisions are to be re-
viewed solely by the filing of exceptions (as provided in sec. 409(b)).

These provisions would give the Commission much needed author-
ity, now withheld under present section 5(d)(1), to employ panels of
Commissioners or employee boards to pass on adjudicatory cases.
Under the present law, it 1s necessary for the full Commission to hear
every adjudicatory case, including such matters as fishing boat sus-
pensions or the most routine aural broadcast cases. With the new
authority the Commission would be able to concentrate on the im-

ortant cases_involving major policy .or legalissues, and the hearing
of all cases by some authority within the agency should be substan-
tially expedited. '

3. Section 3 would revise section 405, relating to petitions for
rehearing, so as to reflect the above-described statutory scheme.
As revised, the section would permit an dggrieved party to file a
petition for rehearing only to the authority making the decision,
that is, to the Commission, if it made the decision, or to the desig-
nated authority under the new 5(c) (1), if it issued the decision.

4. Section 4 would make extensive revisions in section 409, which
contains general provisions relating to adjudicatory proceedings.
First, the restriction in the present subsection (a) that the hearing
shall be conducted only by the Commission or one or more examiners is
dropped. This means that the Commission, like other agencies, will
be governed by the provisions of section 7(a) of the Administrative
Procedure Act and therefore, that one or more Commissioners may
also conduct the hearing.

Second, subsection (b) would retain the right of a party to file
exceptions, which must be passed upon by the Commission or a desig-
nated authority within the Commission (e.g., a panel of Commissioners
or employee board). It would eliminate the last sentence of the
present section 409(b) as unnecessary in view of the provisions of
section 8 of the Administrative Procedure Act; the first sentence of the
present provision is retained as the new section 409 (a).

Further, subsection (b) would change the existing law by making
oral argument discretionary rather than mandatory. This does not
mean that oral argument will no longer be available. On the con-

" trary, it is expected that this valuable procedure would still be greatly
employed by the Commission or the panels or employee boards.
But the Commission would now have the discretion not to allow such
‘argument in those instances where in its judgment it would serve no
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useful purpose, as for example, in the case of a frivolous. appeal or:
one having no merit or designed largely to gain delay. Every other
major Federal regulatory agency presently has such discretion;
clearly, the Commission should be given similar flexibility.-

Third, the provisions of subsection (c) relating to ex parte presenta-
tions by persons who have participated in the presentation or prepara-
tion for presentation of the case at the hearing or review stage would
be retained. But the separation of functions provisions of the present
section 409 Lc),,_woplzc‘{fﬁeww’ae Teted, and the provisions of section 5(¢) of
the Administrative Procedure Act would be made applicable to the
Commission, including Commission proceedings to determine initial
licenses.  Specifically, the law would be changed as follows:

(1) There would be eliminated the provisions in present sections
409(c) (2) and (3) proscribing in adjudicatory cases any staff contact
with the Commission by the offices of General Counsel, the Chief ‘
Engineer, or Chief Accountant. Instead, under the standard of
section 5(c) of the Administrative Procedure Act; oily Staff persons
who had engaged in the performance of investigative or prosecuting
Tunctions In the caseor 4 factially related one would be precluded from
participating in~ the intra-Commission discussions leading to the
is8Uance of thie decision. Virtially all the major administrative agen-
cies have functioned well under it. There is thus every reason to
permit the Commission to return to it. For it is clearly wasteful to
cut off the Commission in an adjudicatorycase -from the valuable
assistance of its chief legal and engineering officers, where these
officers have had no investigative or prosecutory connection with the
case (or a factually related one).

(1) Under section 5(c) of the Administrative Procedure Act, the

hearing officer would be precluded from consulting any person or
Pparty on any fact in issue but would be free to consult with other
-examiners or appropriate staff members (see (i), above) on legal or
technical questions. Permitting such consultation should result in
improving the quality of initial decisions and in expediting their
preparation. (See Attorney General’s Manual on the Administrative
Procedure Act, pp. 54-55.) Significantly, examiners in other agencies
are governed by the standard in section 5(c) of the Administrative
Procedure Act. There is clearly no reason for proscribing appropriate
consultation in the case of the examiners of this one agency.
- Finally, subsection (d) would provide that to the extent the fore-
going provisions or those of the new section 5(c) conflict with the
provisions of the Administrative Procedure Act, the latter are super-
seded. This is made necessary by the statement in section 12 of the
Administrative Procedure Act that no subsequent legislation shall be
deemed to supersede the provisions of the act “‘except to the extent
that such legislation shall do so expressly.”

This legislation clearly goes beyond the Administrative Procedure
Act by making (i) the proscription against ex parte presentations by
parties applicable to any case of adjudication (including, therefore,
Commission staff members who are parties in_adjudicatory~cases
Involving the validity or application of "past rates, facilities, or,

ractices of public utilities or carriers) ind (ii) The separation of
%unctions provisions of séction 5(¢) applicable to Commission initial
license proceedings. Section 409(b) would also appear to go beyond
the provisions of section 8 of the Administrative Procedure Act by
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bestowing on the parties the right to file exceptions to the initial
decision. Finally, it has been argued that a ruling on the merits of
every pleading filed in the case 1s required under sections 6(d) and
8(b) of the Administrative Procedure Act. Whatever the validity
of this argument, section 409(d) of the bill, by its explicit reference to-
the new section 5(c) which authorizes denial without assigning reasons
of the application for review of a delegated decision, obviates any
question on this score.

5. Section 5 would provide that all cases set for hearing by the
Commission prior to the date of enactment shall continue to be
governed by the second sentence of the present section 409(b). This.
means that in such cases the Commission must hear oral argument.
upon the request of the parties.

6. Section 5(e) of the Communications Act of 1934, as amended,.
would be redesignated as section 5(d).

AGENCY COMMENTS

The comments of the Federal Communications Commission and:
the Comptroller General of the United States are set forth below:

FeperaL CoMMuNIicaTIiONS COMMISSION,
» Washington, D.C., July 17, 1961 .
Hon. Jou~ O. PasToRE, .
U.S. Senate, Washington, D.C.

Dzsar Senxaror Pasrore: I wish to call to the subcommittee’s
attention a mistake in my testimony on S. 2034 on June 28, 1961.
In doing so, it is my hope that the subcommittee will be able to take:
corrective action.

When asked to comment on the differences between S. 2034, as:
introduced, and H.R. 7856, I gave as the first difference the following:
(p. 33, transcript of June 28, 1961):

“In section 5(d)(1), H.R. 7856, provides that a rule or order dele--
gating a matter can be rescinded only by vote of a majority of the
members of the Commission then holding office.

“In 8. 2034, on the other hand, the rule or order could be rescinded
by a vote of the majority of the members then participating.”

Commissioner- Cross and I indicated that we had no preference
between the two provisions; Commissioners Hyde, Lee, and Craven
indicated their satisfaction with the provision in S. 2034; and Com-
missioner Bartley thought there might “be merit in having the con~
stitutional majority authorized to repeal a delegation” (pp. 33-35)..
He stated that in any event “we wouldn’t take advantage of members:
in Europe on an international conference” (p. 35).

It is thus apparent that both Commissioner Bartley and I (and
possibly others) misread the provision in H.R. 7856. For that pro-
vision is not limited to rescinding delegation orders or rules. It
applies equally to their adoption (or modification). This means that.
when two Commissioners are absent because of illness or official
duties, the Commission can make delegations only by a vote of feur
out of the five Commissioners participating, or just one vote short of
unanimity. This is, I believe, much too restrictive. It would
frustrate the purpose of S. 2034, which is to promote such delegations,
where appropriate, in order to speed up the Commission’s processes:
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and permit the Commissioners themselves to concentrate on the
important matters of policy and planning.

Nor is the absence of two Commissioners a bizarre or rare oc-
currence. As you know, one Commissioner is frequently called upon
to attend abroad lengthy international conferemces. Indeed, both
Commissioners Hyde and Craven were required.to attend for several
months the 1959 Geneva Conference. Further, the Defense Com-
missioner is also required to be absent from Washington on numerous
occasions. I could, of course, give several more examples along these
lines. I strongly believe, therefore, that the flexibility, which is the
keystone of S. 2034, would be promoted by elimination of the require-
ment that a delegation rule or order may be adopted only by the vote
of a majority of the members of the Commission then holding office.

I do not think that this would in any way lead to abuses. At the
present time, the Commission can take-action on any matter, including
one of the most important substance, even though one or more
Commissioners are absent. I assure you, however, that on the
important matters, we await the Commissioners’ return, unless they
have given prior approval to its consideration in their absence. As
Commissioner Bartley indicated in his testimony, such deference to
absent colleagues is required as a matter of courtesy, good working
relations, and practicality. For, it makes no sense to adopt a matter
one week by a narrowly divided vote taken in the absence of two
Commissioners, only to have it reversed the next week upon their
return and participation in a motion to reconsider. In short, the
restriction in H.R. 7856 is unnecessary as to any important matter
such as a broad delegation rule; and 1t is unduly burdensome when
it inhibits or blocks delegation orders with respect to routine cases,
because of the prolonged absence of two Commissioners and the
resultant requirement of four votes out of the five participants.

As T stated at the outset, I am writing essentially to correct the
record. I hope the provision in section 5(c)(1) of S. 2034, as intro-
duced, will be adopted. But I wish to make clear that whichever
provision is adopted, I wholeheartedly support the bill.

Thank you again for your great interest in the legislative proposals
to assist the Commission in the important tasks before it. We are
deeply appreciative.

With all good wishes,
Newron N. Minow, Chairman.

CoMPTROLLER GENERAL oF THE UNITED STATES,
Washington, June 22, 1961.
Hon. WarreEN G. MAGNUSON,
Chairman, Committee on Commerce,

U.S. Senate.

Dear Mr. CHalrMAN: Your letter of June 9, 1961, acknowledged
June 12, transmitted a copy of S. 2034, entitled ““A bill to amend the
Communications Act of 1934, as amended, in order to expedite and
improve the administrative process by authorizing the Federal Com-
munications Commission to delegate functions in adjudicatory cases,
repealing the review staff provisions, and revising related provisions,”
and requested our comments thereon. : :
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Other than the explanation which was made a part of the record
at the time S. 2034 was introduced, we have no information as to the
necessity for or-desirability of further amending the Communications
Act of 1934, as amended, as proposed by S. 2034, and since the pro-
visions of the bill would not affect the functions of our Office we have
no cominents with respect to its merits or recommendations regarding
its enactment.

Sincerely yours,
: Joseran CAMPBELL,
Comptroller Genercl of the United States.

CHANGES IN EXISTING LAW

In compliance with subsection 4 of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill are
shown as follows: (existing law proposed to be omitted is enclosed in
black brackets; new matter is printed in italic; and existing law in
which no change is proposed is shown in roman): o

CoMMUNICATIONS AcT OF 1934, AS AMENDED
ORGANIZATION AND FUNCTIONING OF THE COMMISSION

Sec. 5. (a) * * *
C(b) * * )

L[(c) The Commission' shall éstablish a special staff of employees,
heremafter in this Act referred to as thé ‘“‘review staff,” which shall
consist. of such legal, engineering, accounting, and other personnel
as the Commission deems necessary. The review staff shall be directly
responsible to the Commission and shall not be made a part of any
bureau of divisional organization of the Commission: Its work shall
not be supervised or directed by any employee of the Commission
other than a member of the review staff whom the Commission may
designate as the head of such staff. The review staff shall perform no
duties or functions other than to assist the Cornmission, in cases of
adjudication (as defined in the Administrative Procedure Act) which
have been designated for hearing, by preparing a summary of the
evidence presented at any such hearing, by preparing, after an initial
decision but prior to oral argument, a compilation of the facts material
to the exceptions and -replies thereto filed by the parties, and by
preparing for the Commission or any member or members thereof,
without recommendations and in accordance with specific directions
from the Commission or such member or members, memoranda,
opinions, decisions, and orders. The Commission shall not permit
any employee who is not a member of the review staff to perform the
duties and functions which are to be performed.-by the review staff;
but this shall not be construed to limit the duties and functions which
any assistant or secretary appointed pursuant to section 4(f)(2) may
perform for the commissioner by whom he was appointed.]

[(d)(1) Except as provided in section 409, the Commission may,]
(¢) (1) When necessary to the proper functioning of the Commission and
the prompt and orderly conduct of its business, [by order assign or refer
any portion of its work, business, or functions to an individual com-
missioner or commissioners or to a board composed of one or more
employees of the Commission, to be designated by such order for
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action thereon, and may at any time amend, modify, or rescind any
such order of assignment or reference. Any order, decision, or report
made, or other action taken, pursuant to any such order of assign-
ment or reference shall, unless reviewed pursuant to paragraph (2),
have the same force and effect, and shall be made, evidenced, and
enforced in the same manner, as orders, decisions, reports, or other
action of the Commission.] the Commission may, by published rule
or by order, delegate any of its functions to a panel of commissioners, an
indwidual commissioner, an employee board, or an mdividual employee,
wncluding functions with respect to hearing, determining, ordering,
certifying, reporting, or otherwise acting as to any work, business, or
matter, and may at any time amend, modify, or rescind any such rule
or order. Nothing in this paragraph shall authorize the Commission
to provide for the conduct, by any person or persons other than persons
referred to in clauses (2) and (3) of section 7(a) of the Adminastrative
Procedure Act, of any hearing to which such section 7{(a) applies.

(2) As used in thas subsection (c¢) the term “order, decision, report, or
action’ does not include an initial, tentative, or recommended decision
to which exceptions may be filed as provided in section 409(b).

(8) Any order, decision, report, or action, made or taken pursuant to
any such delegation, unless reviewed as provided in paragraph (4), shall
have the same force and effect, and shall be made, evidenced, and enforced
wn the same manner, as orders, decisions, reports, or other actions of the
Commission. ‘

L3 (4) Any person aggrieved by any such order, decision, [or]
report , or action, may file an application for review by the Commis-
sion, within such time and in such [form7] manner as the Commission
shall prescribe . [, and every such application shall be passed upon
by the Commission. 1f the Commission grants the application, it
may affirm, modify, or set aside such order, decision, report, or action,
or may order a rehearing upon such order, decision, report, or action
under section 405.F The Commission shall have authority on its own
mitiative to order any matters delegated under paragraph (1) before it
Jor review on such conditions as it shall prescribe and shall make such
orders therein, consistent with law, as shall be appropriate. '

() In passing upon applications for review, the Commission may
grant, in whole or in part, or deny such applications without specifying
any reasons therefor. No such application for review shall rely on
questions of fact or law wpon which the panel of Commissioners, indindual
Commissioner, employee board, or indwidual employee, has been afforded
no opportunity to pass. '

(6) If the Commission grants the application for review, it may
affirm, modify, or set aside the order, décision, report, or action, or it
may order @ rehearing upon such order, decision, report, or action in
accordance with section 405. , ' ' ‘

(7) The filing of an application for review under this subsection shall be
a condition precedent to judicial review of any order, decision, report, or
action made or taken pursuant to a delegation under paragraph (I).
The time within which a petition for review must be filed in a proceeding
to which section 402(a) applies, or within which an appeal must be
taken under section 402(b), shall be computed from the date wpon which
public notice is given of orders disposing of all applications for review
filed in any case. :

L)1 (8) The Secretary and seal of the Commission shall be the
secretary and seal of each panel of the Commission, each individual
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commissioner , [or board.J and each employee board or individual
employee exercising functions delegated pursuant to paragraph (1) of
thas subsection.

[REHEARINGS BEFORE COMMISSION]
REHEARINGS

Sgc. 405. After [a decision, order, or requirement] an order,
decision, report, or action has been made or taken in any proceeding by
the Commission, [in any proceeding, any party thereto, or any other
person aggrieved or whose interests are adversely affected thereby,
may petition for rehearing; and it shall be lawful for the Commis-
sion,] or by any designated authority within the Commission pursuant
to a delegation under section &(c)(1), any party thereto, or any other
person aggrieved or whose interests are adversely affected thereby, may
petition for rehearing only to the authority making or taking the order,
decision, report, or action; and it shall be lawful for such authority,
whether it be the Commassion or other authority designated under section
5(e)(1), in its discretion, to grant such a rehearing if sufficient reason
therefor be made to appear. [Petitions] A4 petition for rehearing must
be filed within thirty days from the date upon which public notice is
given of [any decision, order, or requirement] the order, decision,
report, or action complained of. No such application shall excuse any
person from complying with or obeying any [decision, order, or
requirement] order, decision, report, or action of the Commission, or
operate in any manner to stay or postpone the enforcement thereof,
without the special order of the Commission. The filing of a petition
for rehearing shall not be a condition precedent to judicial review of
any such [decision, order, or requirement,] order, decision, report, or
action, except where the party seeking such review (1) was not a party
to the proceedings resulting in such [decision, order, or requirement, ]
order, decision, report, or action, or (2) relies on questions of fact or
law upon which the Commission , or designated authority within the
Commission, has been afforded no opportunity to pass. The Commis-
sion, or designated authority within the Commission , shall enter an
order, with a concise statement of the reasons therefor, denying a
petition for rehearing or granting such petition, in whole or in part,
and ordering such further proceedings as may be appropriate: Pro-
vided, That in any case where such petition relates to an instrument
of authorization granted without a hearing, the Commission , or
designated authority within the Commission, shall take such action
within ninety days of the filing of such petition. Rebhearings shall be
governed by such general rules as the Commission may establish,
except that no evidence other than newly discovered evidence, evi-
dence which has become available only since the original taking of
evidence, or evidence which the Commission or designated authority
within the Commission believes should have been taken in the original
proceeding shall be taken on any rehearing. The time within which
a petition for review must be filed in a proceeding to which section
402(a) applies, or within which an appeal must be taken under section
402(b) in any case, shall be computed from the date upon which public
notice is given of orders disposing of all petitions for rehearing filed
with the Commission in such proceeding [any] or case, but any [deci-
sion, order, or requirement] order, decision, report, or action made or
taken after such rehearing reversing, changing, or modifying the
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original order shall be subject to the same provisions with respect to
rehearing as an original order.

GENERAL PROVISIONS RELATING TO PROCEEDINGS—WITNESSES AND
DEPOSITIONS

Skc. 409. (a) In every case of adjudication (as defined in the Ad-
ministrative Procedure Act) which has been designated for a hearing
by the Commission, [the hearing shall be conducted by the Commis-
sion or by one or more examiners provided for in section 11 of the
Administrative Procedure Act, designated by the Commission.] the
persom, or persons conducting the hearing shall prepare, and file an
nitial, tenative, or recommended decision, except where such person or
persons become unavailable to the Commaission or where the Commassion
finds upon the record that due and timely execution of its functions
imperatwely and unavoidably require that the record be certified to the
Commission for initial or final decision.

[(b) The officer or officers conducting a hearing to which subsec-
tion (a) applies shall prepare and file an 1nitial decision, except where
the hearing officer becomes unavailable to the Commission or where
the Commission finds upon the record that due and timely execution
of its functions imperatively and unavoidably require that the record
be certified to the Commission for initial or final decision. In all
such cases the Commission shall permit the filing of exceptions to
such initial decision by any party to the proceeding and shall, upon
request, hear oral argument on such exceptions before the entry of
any final decision, order, or requirement. All decisions, including
the initial decision, shall become a part of the record and shall include
a statement of (1) findings and conclusions, as well as the basis
therefor, upon- all material issues of fact, law, or discretion, presented
on the record ; and (2) the appropriate decision, order, or requirement.]
(®) In every case of adjudication (as defined in the Administrative
- Procedure Act) which has been designated by the Commission for hearing,
any party to the proceeding shall be permitted to file exceptions and
memoranda in support thereof to the initial, tentative, or recommended
decision, which shall be passed wpon by the Commission or by the authority
within the Commission, if any, to whom the function of passing upon
the exceptions is delegated under section 5(c)(1).

(¢) (1). In any case of adjudication (as. defined in the Administra-
tive Procedure Act) which has been designated for a hearing by the
Commission, no [examiner conducting or participating in the conduct
of such hearing shall, except to the extent required for the disposition
of ex parte matters as authorized by law, consult any person (except
another examiner participating in the conduct of such hearing) on
any fact or question of law in issue, unless upon notice and oppor-
tunity for all parties to participate. In the performance of his duties,
no such examiner shall be responsible to or subject to the supervision
or direction of any person engaged in the performance of investiga-
tive, prosecutory, or other functions for the Commission or any other
agency of the Government. No examiner conducting or participating
in the conduct of any such hearing shall advise or consult with the
Commission or any member or employee of the Commission (except
another examiner participating in the conduct of such hearing) with
respect to the initial decision in the case or with respect to exceptions
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taken to the findings, rulings, or recommendations made in such
case.] person who has participated in the presentation or preparation
for presentation of such case at the hearing or upon review shall (except
to the extent required for the disposition of ex parte matters as authorized
by law) directly or indirectly make any additional presentation respecting
such case to the hearing officer or officers or, wpon review, to the Commis-
sion or to any authority within the Commassion to whom, in such case,
review functions have been delegated by the Commission under section
5(c) (1), unless upon notice and opportunity for all parties to participate.

(¢)(2) [In any case of adjudication (as defined in the Administra-
tive Proeedure Act) which has been designated for a hearing by the
Commission, no person who has participated in the presentation or
preparation for presentation of such case before an examiner or exam-
ners or the Commission, and no member of the Office of the General
Counsel, the Office of the Chief Engineer, or the Office of the Chief
Accountant shall (except to the extent required for the disposition of
ex parte matters as authorized by law) directly or indirectly make any
additional presentation respecting such case, unless upon notice and
opportunity for all parties to participate.] The provision in sub-
section (¢) of section & of the Administrative Procedure Act which states
that such subsection shall not apply in determining applications for
initial licenses, shall not be applicable hereafter in the case of applications
for initial licenses before the Federal Communications Commission.

L(3) No person or persons engaged in the performance of investiga-
tive or prosecuting functions for the Commission, or in any litigation
before any court in any case arising under this Act, shall advise, con-
sult, or participate in any case of adjudication (as defined in the Ad-
ministrative Procedure Act) which has been designated for a hearing
by the Commission, except as a witness or counsel in public pro-
ceedings.]

(d) To the extent that the foregoing provisions of this section and
section 6(c) are in conflict with the provisions of the Administrative
Procedure Act, such provisions of this section and section 5(c) shall
be held to supersede and modify the provisions of [the] that Act.

ORGANIZATION AND FUNCTIONING OF THE COMMISSION

Sec. 5. (a) * * * e

[(e)] (d) Meetings of the Commission shall be held at regular
intervals, * * * and the Commission shall promptly report to the
Congress each such case which has been pending before it more than
such fthree- or six-month period, respectively, stating the reasons
therefor.

O



