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)
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)

Thomas C. Keach at 
)

Tallahassee, FL
)


MEMORANDUM OPINION AND ORDER
Adopted:  September 16, 1999
Released:   September 16, 1999
By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:

I.  Introduction

1. On June 17, 1996, Barbara Lindsey filed a Petition for Reconsideration of the dismissal of her finder’s preference request for SMR Station WPFS947 licensed to Thomas C. Keach.  For the reasons that follow, Ms. Lindsey’s Petition for Reconsideration is denied.
II.  Background

2. On December 14, 1995, Barbara Lindsey filed the above captioned finder’s preference request.  The request seeks a preference for Station WPFS947.  The Commission granted a license for Station WPFS947 to Thomas Keach on October 5, 1994.  At the time, the construction deadline for a conventional channel was eight months after the grant date of the license, pursuant to 47 C.F.R. § 90.155. The construction deadline for this station was therefore June 5, 1995.  The request alleges that Mr. Keach did not construct by this deadline.  Mr. Keach did, however, request a waiver of this deadline on August 25, 1995.  This waiver request was pending when Ms. Lindsey filed the above captioned request. The Commission denied Mr. Keach’s waiver request on July 31, 1998.

3. On December 15, 1995, the Commission announced that it was no longer accepting finder’s preference requests for 800 MHz SMR channels.
   Ms. Lindsey’s request had an outdated pay code (“PDX” rather than “PDXM”) on the FCC Form 159 submitted with the request.  As a result, the request was not processed by Mellon Bank as per usual, but instead was forwarded to FCC offices in Gettysburg, Pa.  The Gettysburg staff made a correction to the FCC Form 159 and returned the request to Mellon Bank.  The request then received a revised receipt date of January 19, 1996.  

4. The request was subsequently dismissed because the Wireless Telecommunications Bureau’s Office of Operations treated it as having been received after December 15, 1995, the date the SMR finder’s preference request filing freeze went into effect.
  

III.  Discussion

5. The Commission created the finder's preference program in order to relieve the scarcity of spectrum in several frequency bands by creating "new incentives for persons to provide [the Commission with] information about unconstructed, non-operational, or discontinued private land mobile radio systems...."
  Under the finder's preference program, a person could file a finder's preference request by presenting the Commission with evidence leading to the cancellation of a license due to the licensee's noncompliance with certain regulations.  The Commission, upon recovery of the channels from the target licensee, awarded the finder a dispositive preference for the recovered frequencies.

6. We find that Ms. Lindsey’s finder’s preference request is procedurally barred in two ways.  First, Ms. Lindsey’s request was unacceptable because there was a pending compliance proceeding dealing with the construction status of this station that was commenced by Mr. Keach’s waiver request filed on August 25, 1995.  The Commission has directed that the pendency of such a proceeding precludes the acceptance of a finder’s preference request for filing.
 
7. Second, Ms. Lindsey failure to include the updated payment code should have resulted in the application being returned to her because it was not able to be processed.  47 C.F.R. §§ 1.1109(c) and 1.1111. The fact that the Bureau staff corrected the error after Mellon Bank was unable to process the request does not change that fact that it was not acceptable for filing on the last day of the filing window. 

IV.  Ordering Clause

8. Accordingly, IT IS ORDERED that pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission's rules, 47 C.F.R. §§ 0.331 and 1.106, the Petition for Reconsideration filed by Barbara Lindsey in case No. 96F182 IS DENIED.

Federal Communications Commission

William Kunze

Deputy Chief, Commercial Wireless Division

Wireless Telecommunications Bureau

� In the Matter of Daniel Goodman, Receiver; Dr. Robert Chan, Memorandum Opinion and Order and Order on Reconsideration, 13 FCC Rcd. 21,944 (1998).





� See Amendment of Part 90 of the Commission's Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, First Report and Order, Eighth Report and Order, and Second Further Notice of Proposed Rule Making, PR Docket No. 93-144, 11 FCC Rcd. 1463 (1995) (800 MHz Order).








� Letter from William H. Kellett, Office of Operations, to Barbara Lindsey, dated May 17, 1996.





� Finders could assert violations of certain Part 90 rules to seek the award of a finder's preference.  See Amendment of Parts 1 and 90 of the Commission's Rules Concerning the Construction, Licensing, and Operation of Private Land Mobile Radio Stations, Report and Order, PR Docket No. 90-481, 6 FCC Rcd. 7297, 7309, ¶ 77 (1991).  


 


� The Commission discontinued the Finder's Preference Program for the 800 MHz Service on December 15, 1995.    See 800 MHz Order, 11 FCC Rcd. 1463, 1634, ¶ 416 (1995). 





� Amendment of Parts 1 and 90 of the Commission's Rules Concerning the Construction, Licensing, and Operation of Private Land Mobile Radio Stations, Report and Order, PR Docket No. 90-481, 6 FCC Rcd 7297, 7306 (1991); see also In the Matter of Montgomery County Maryland, Order, DA 99-914 (WTB/PSPWD: rel. May 14, 1999).
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