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By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:

I.  Introduction

1. On December 6, 1995, Performance Mobile, LC (Performance), licensee of Station WPCP461, filed a petition for reconsideration (Petition)
 of a decision by the Wireless Telecommunications Bureau’s Office of Operations awarding a finder’s preference against Station WPCP461.
   For the reasons discussed below, Performance’s petition for reconsideration is granted, and the finder’s preference award is set aside.

II.  Background

2. On January 12, 1995, Station WPCP461 was listed as a participating station on a Request for Extended Implementation Authority filed by PCC Management Corporation (PCC EI Request).
  Harvey W. Bolin (Mr. Bolin) filed a finder’s preference request for Station WPCP461 on January 30, 1995.
 As noted above, the Bureau’s Office of Operations awarded the finder’s preference request to Mr. Bolin on November 6, 1995 because the finder provided evidence that Station WPCP461 was not constructed and operating before the station’s construction and operation deadlines.  Performance filed a petition for reconsideration on December 6, 1995.

3. In its Petition, Performance stated that it never had the opportunity to respond to the finder’s preference request because it never received the target letter.  In addition, Performance further argued that the Commission should deny Mr. Bolin’s request because Station WPCP461 was included in the PCC EI Request, filed January 12, 1995.  In Opposition to the Petition, Mr. Bolin reiterates his argument that Performance never constructed and operated the station as required by the Commission’s rules. Mr. Bolin maintains that the PCC EI Request did not affect the finder’s preference request because the Commission had not yet granted the PCC EI Request.

III.  Discussion

4. The Commission created the finder's preference program in order to relieve the scarcity of spectrum in several frequency bands by creating "new incentives for persons to provide [the Commission with] information about unconstructed, non-operational, or discontinued private land mobile radio systems...."
  Under the finder's preference program, a person could file a finder's preference request by presenting the Commission with evidence leading to the cancellation of a license due to the licensee's noncompliance with certain regulations.  The Commission, upon recovery of the channels from the target licensee, awards the finder a dispositive preference for the recovered frequencies.

5. PCC submitted its EI Request to the Commission on January 12, 1995.  Station WPCP461 was listed as a participating station in the PCC EI Request. Thus, the Commission was made aware of the compliance status of Station WPCP461 at the time the PCC EI Request was submitted for Commission action.  Mr. Bolin filed his finder’s preference request on January 30, 1995, after the PCC EI Request was filed. 

6. At the time the finder's preference request was filed, the target station was already under compliance review because it was part of the PCC EI Request. In the Finder’s Preference Program, the Commission exempted the recovery of channels of licensees scheduled for or currently under compliance review.
  The submission of an extended implementation request under section 90.629 of the Commission’s rules initiates compliance review.  Therefore, any recovery of the instant channels would have been the result of Commission action.  As was stated above, information provided to the Commission by the finder must "lead to" the recovery of the targeted stations.
  Since Station WPCP461 was already the subject of compliance review, Mr. Bolin was not eligible to obtain a preference for Station WPCP461 after the PCC EI Request was filed on January 12, 1995.  Therefore, we find Station WPCP461 was not properly the subject of a finder's preference request.
 For the reasons given above, we grant Performance’s Petition for Reconsideration.

IV.  Ordering Clauses

7. Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission’s rules, 47 C.F.R. §§ 0.331 and 1.106, the Petition for Reconsideration filed by Performance Mobile, L.C. is GRANTED.

8. IT IS FURTHER ORDERED that, the award of a finder’s preference request to Harvey J. Bolin on November 6, 1995, is SET ASIDE. 
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�  Petition for Reconsideration filed December 6, 1995.





�  See Letter from Anne Marie Wypijewski, Esq., Office of Operations, to Jack W. Gooding, Esq., dated  November 6, 1995.


�  PCC EI Request filed January 12, 1995; see also, Public Notice, “Wireless Telecommunications Bureau Seeks Comment on Request of Chadmoore Communications, Inc. and PCC Management Corp. for Extended Implementation Authority under Section 90.629 of the Commission’s Rules,” DA 95-1613 (rel. July 19, 1995).





�  Request for Finder’s Preference filed January 30, 1995.





�  Bolin Opposition to Petition for Reconsideration at 2.





�  See Amendment of Parts 1 and 90 of the Commission's Rules Concerning the Construction, Licensing, and Operation of Private Land Mobile Radio Stations, Report and Order, PR Docket No. 90-481, 6 FCC Rcd. 7297, 7309, ¶ 77 (1991) (Finder’s Preference Report & Order). 


 


�  The Commission discontinued the Finder's Preference Program for the 800 MHz Service on December 15, 1995.  See Amendment of Part 90 of the Commission’s Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, First Report and Order, Eighth Report and Order, and Second Further Notice of Proposed Rulemaking, 11 FCC Rcd. 1463, 1634, ¶ 416 (1995) (800 MHz Report & Order). 





�   See Finder’s Preference Report and Order at 7307, ¶ 59.





�  47 C.F.R. § 90.173(k) (1994).





�  See In the Matter of Crown Communications et al., Memorandum Opinion and Order, DA 99-1646 (WTB: rel. Aug. 17, 1999).







