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1. We have before us a petition for reconsideration (Petition) of a decision by the Wireless Telecommunications Bureau’s Office of Operations denying a finder's preference request filed by Mr. Patrick Connelly (Mr. Connelly).  For the reasons discussed below, we deny Mr. Connelly’s Petition.

I.  BACKGROUND

2. The Commission created the finder's preference program in order to relieve the scarcity of spectrum in several frequency bands by creating "new incentives for persons to provide [the Commission with] information about unconstructed, non-operational, or discontinued private land mobile radio systems...."
  Under the finder's preference program, a person could file a finder's preference request by presenting the Commission with evidence leading to the cancellation of a license due to the licensee's noncompliance with certain regulations.  Upon recovery of the channels from the target licensee, the Commission awarded the finder a dispositive preference for the recovered frequencies.

3. The finder alleged that the target licensee did not build in substantial accordance with the coordinates of its authorization.  The target licensee opposed the request targeting its station by arguing that any siting error was minor because the station was within 1.6 kilometers (approximately 1 mile) of its authorized coordinates.

4. The Office of Operations concluded that the finder did not demonstrate that the target licensee had failed to substantially comply with the Commission's rules governing the siting of their towers.  In making this finding, the Bureau applied a benchmark standard adopted by the former Private Radio Bureau
 for determining whether a target licensee's alleged failure to be in "substantial accordance" with its authorized parameters based on a tower siting error should result in cancellation of a license and the award of a finder's preference.
  This standard provided that, "absent unique circumstances, finder's preferences would not be awarded where the dispute involved a variance from authorized coordinates of less than 1.6 kilometers (one mile)."
 

5. The Commission affirmed this benchmark in the Vaughn Order, which denied three applications for review by finding that the primary evidence supporting each finder's request only demonstrated a minor tower siting error.
  The Commission held that "for variations from authorized coordinates of less than 1.6 kilometers, finders have a burden to demonstrate that the variance is not minor based on the specific facts."
  Thus, the Commission promulgated a rebuttable presumption that a siting error of less than 1.6 kilometers would not be deemed to have established substantial non-compliance.  In Cassell v. FCC, the United States Court of Appeals for the District of Columbia Circuit affirmed the Commission's benchmark standard as set forth in the Vaughn Order.

II.  DISCUSSION

6. As stated above, if a target licensee made a target siting error of less than 1.6 kilometers, the filer of a finder's preference request has the burden of demonstrating that the error was not minor.  There is, therefore, a rebuttable presumption that a licensee who made an error of less than 1.6 kilometers would be deemed to be in substantial compliance with section 90.631(f) of the Commission's rules.  In the instant case, the filer of the finder's preference request alleged that the target licensee, Mr. Maddalla, did not build in substantial accordance with the coordinates designated in his station authorization.  In this case, however, undisputed evidence demonstrates that the tower in question was timely constructed within 1.6 kilometers of its authorized coordinates. (The actual error distance here was 4650 feet or 1.42 km.)  Because the finder has presented insufficient evidence to prove that this error is not minor, he has failed to rebut the presumption that the target licensee has been operating in substantial accordance with section 90.631(f) of the Commission's rules.  We therefore deny Mr. Connelly’s Petition.

III.  ORDERING CLAUSE

7. Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act, as amended, 47 U.S.C. §§ 154(i), 405, and sections 0.331 and 1.106 of the Commissions rules, 47 C.F.R. §§ 0.331, 1.106, the petition for reconsideration filed in the above-captioned Finder’s Preference Case, no. 94F166, IS DENIED.
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