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MEMORANDUM OPINION AND ORDER
   Adopted: October 27, 1999

Released: October 27, 1999
By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:

I.  Introduction

1. On February 19, 1997, T&K Communications Systems, Inc. (T&K) filed a petition for partial reconsideration (Petition)
 of a decision by the Wireless Telecommunications Bureau’s Office of Operations granting T&K and John R. Guzzo their requests for a finder's preference against Specialized Mobile Radio (SMR) Station WNPS515.
   For the reasons discussed below, T&K’s petition for partial reconsideration is denied.

II.  Background

2. T&K and Mr. Guzzo both filed finder’s preference requests for Station WNPS515 on  November 22, 1993.
  Both finders alleged that the target station permanently discontinued operation, in violation of section 90.157 of the Commission’s rules.  On January 27, 1997, the Bureau’s Office of Operation awarded both finders a dispositive preference for Station WNPS515.  On February 19, 1997, T&K filed its Petition alleging that Mr. Guzzo’s finder’s preference request was defective because Mr. Guzzo had not attached an FCC Form 155 to his request. In opposition, Mr. Guzzo maintains that his finder’s preference request complied with the filing requirements in effect at the time he filed his request and that the Bureau properly accepted his request as having been filed on November 22, 1993.

III.  Discussion

3. The Commission created the finder's preference program in order to relieve the scarcity of spectrum in several frequency bands by creating "new incentives for persons to provide [the Commission with] information about unconstructed, non-operational, or discontinued private land mobile radio systems...."
  Under the finder's preference program, a person could file a finder's preference request by presenting the Commission with evidence leading to the cancellation of a license due to the licensee's noncompliance with certain regulations.  The Commission, upon recovery of the channels from the target licensee, awards the finder a dispositive preference for the recovered frequencies.
 
4. Having reviewed all of the evidence presented, we find that Mr. Guzzo’s amended finder’s preference request complied with the Commission’s rules and policies.
  Upon notification by the Commission that his finder’s preference request lacked the requisite FCC Form 155, Mr. Guzzo transmitted a completed Form 155 within two weeks of the original filing – on December 3, 1993.
  In its Finder’s Preference Memorandum Opinion and Order, FCC 93-411, the Commission clearly stated that “…. finders will have an opportunity to resubmit a request returned for correction, and [the Commission] will process such a corrected request in its original position in the processing line if it is resubmitted to the Commission within 60 days.”
  The Commission indicated that this approach resembled its procedure for processing “private land mobile 2 applications with errors” noting that the Commission “currently return[ed] some private land mobile applications and permit[ted] applicants to correct and refile such applications,  nunc pro tunc, within 60 days.”
  Hence, the Bureau’s action of accepting Mr. Guzzo’s request as having been filed on November 22, 1993 was appropriate.  Thus, we agree with the Office of Operations’ previous decision to award both T&K and Mr. Guzzo a dispositive preference under the finder’s preference program.
IV.  Ordering Clauses
5. Accordingly, IT IS ORDERED that pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission's rules, 47 C.F.R. §§ 0.331 and 1.106, the Petition for Reconsideration filed by T&K Communications Systems, Inc. in case Nos. 93F696 and 93F705 IS  DENIED.
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�  Petition for Reconsideration filed February 19, 1997.


�  See Letter from William J. Kellett, Esq., Office of Operations, to Kathleen A. Kaercher, Esq., dated January 27, 1997 (Office of Operations Decision).


�  Requests for Finder’s Preference filed by T&K and Mr. Guzzo on November 22, 1993.


�  Mr. Guzzo’s Opposition to Petition for Reconsideration at 2-6.


�  See Amendment of Parts 1 and 90 of the Commission's Rules Concerning the Construction, Licensing, and Operation of Private Land Mobile Radio Stations, Report and Order, PR Docket No. 90-481, 6 FCC Rcd. 7297, 7309, ¶ 77 (1991).  


�  The Commission discontinued the Finder's Preference Program for the 800 MHz Service on December 15, 1995.  See Amendment of Part 90 of the Commission’s Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, First Report and Order, Eighth Report and Order, and Second Further Notice of Proposed Rulemaking, 11 FCC Rcd. 1463, 1634, ¶ 416 (1995).


�  See Amendment of Parts 1 and 90 of the Commission’s Rules Concerning the Construction, Licensing, and Operation of Private Land Mobile Radio Stations, Memorandum Opinion and Order, 8 FCC Rcd. 6690 (rel. Sept. 13, 1993) (Finder’s Preference Memorandum Opinion and Order).


�  After being informed by the Commission that he needed to submit a completed FCC Form 155 with his finder’s preference request, Mr. Guzzo transmitted the completed form.  It was date stamped December 3, 1993.


� Finder’s Preference Memorandum Opinion and Order, 8 FCC Rcd. at 6694, ¶ 26.  


�  Id. at  6694, ¶ 26 and fn. 51.







