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By the Chief, Public Safety and Private Wireless Division, Wireless Telecommunications Bureau:

I.  INTRODUCTION

1.
In two separate filings, Mobile Relay Associates (MRA) requested confidential treatment of certain materials it submitted to the Federal Communications Commission (FCC or Commission).
  For the reasons stated below, we grant MRA’s requests, and will withhold those materials from routine public inspection pursuant to the Commission’s rules.

II. BACKGROUND

2.
MRA asks for confidential treatment of materials it submitted, at the request of Commission staff, concerning MRA’s above-captioned license applications for land mobile systems in the 450-470 MHz band. Specifically, in application return notices issued at various dates in October, 1998, Commission staff asked MRA to “[p]rovide a list of customers which will be migrated from the 800 MHz system to these 450-470 MHz systems….” In two separate filings, each dated November 19, 1998, and each received by the FCC on November 30, 1998, MRA submitted lists of customer names and customer numbers in response to the return notices, and simultaneously requested that those materials be afforded confidential treatment under the Commission’s rules.  Aside from referencing different file numbers and return dates for the pending applications, MRA’s two requests for confidential treatment are identical in all respects.  MRA requests that its materials “be withheld from public inspection and treated confidentially by the Commission, as required by Sections 0.457, 0.459, and 0.461 of the Commission’s Rules.”
  In addition, MRA contends that its submission falls within the definition of materials routinely withheld from public inspection under Section 0.457 of the Commission’s Rules, and is therefore automatically treated as confidential by operation of our Rules.


3.
On November 27, 1998, we received a letter from Bruce Wold, manager of ComSerCo, Inc., in opposition to MRA’s request for confidential treatment of its filings.
  Specifically, ComSerCo challenges the basis on which MRA asserts its submission should be afforded confidential treatment, claiming that MRA’s submission is not an accurate reflection of its customer base and that it therefore cannot meet the test for nondisclosure under the Commission’s rules.

III.  DISCUSSION


4.
Section 0.457 of the Commission’s Rules specifically describes materials that the Commission does not routinely make available for public inspection.
  For materials not specifically listed in Section 0.457, Section 0.459 provides a mechanism by which any party submitting information to the Commission may request that the information be kept confidential.
  A party seeking confidential treatment under this rule is required to submit a statement of the reasons for withholding the materials from inspection and of the facts upon which those reasons are based.
  Mere conclusory or generalized allegations cannot support a request for nondisclosure.
  Rather, Section 0.459(d) of the Commission's Rules
 provides that a request for confidentiality will be granted if it presents by a preponderance of the evidence a case for nondisclosure consistent with the provisions of the Freedom of Information Act (FOIA).
  The rule sets forth nine categories of information that a submitter may provide to substantiate requests for confidentiality, in order to “reduce the number of unsubstantiated requests that we receive and conserve the resources of submitters by providing them with guidance as to what kind of information we require to decide a confidentiality request.”


5.
Section 0.457 Analysis.  Under MRA’s first theory, its materials must be treated as confidential because they fall within the definition of materials routinely withheld from public inspection under Section 0.457(d) of the Commission’s Rules.  We disagree.  Section 0.457(d) of the Commission’s rules specifically lists those materials that the Commission accepts on a confidential basis and which are not routinely available for public inspection, and customer lists are not included.  Moreover, Section 0.457(d)(2) states that  “[u]nless the materials to be submitted are listed in paragraph (d)(1) of this section and the protection thereby afforded is adequate, it is important for any person who submits materials which he wishes withheld from public inspection under 5 U.S.C. 522(b)(4) to submit therewith a request for non-disclosure pursuant to §0.459.”
  A 1996 Commission decision denying an application for review of an order that denied a request for confidential treatment is illustrative of the rule’s operation.  In its decision, the Commission rejected the petitioner’s argument that because the material in question – namely, FCC Form 393 – was similar to information routinely withheld by the Commission but was not specifically listed in Section 0.457, the submission should automatically be afforded confidential treatment.
  Similarly, in the present situation, because customer lists are not specifically listed in Section 0.459, they do not automatically receive confidential treatment.


6.
Further, we find MRA’s reliance on Ward & Mendelson, P.C.
 as a basis for automatically withholding the customer lists from routine public inspection to be misplaced.  In the Ward decision, Western Union made a formal request for confidential treatment of certain materials under both Section 0.457(d) and Section 0.459 of the Commission’s Rules.  In its analysis of whether confidential treatment of the subject materials were warranted under Section 0.459 of our Rules, the Commission determined that an exemption to the FOIA that allows the withholding of certain documents encompassed Western Union’s materials, and that Western Union made the necessary showing for non-disclosure. The Commission then ordered that the documents submitted by Western Union be “accorded confidential treatment as provided in Section 0.457 of the Rules.”
  Accordingly, the Ward decision bears on our analysis of MRA’s claims under Section 0.459 of our Rules.
 

7.
Section 0.459 Analysis.  Even when materials are not automatically afforded confidential treatment, we will consider specific requests to withhold materials from routine public inspection.  We now turn to MRA’s claim that its materials should be withheld from routine public inspection under what is commonly referred to as "Exemption 4" to the FOIA.
 That provision allows for the withholding of "trade secrets and commercial or financial information obtained from a person and privileged or confidential."
  


8.
The prong of Exemption 4 that is applicable here pertains to documents that contain confidential commercial materials obtained from a person.
  In this context, "commercial" is to be given its ordinary meaning.
  We conclude that MRA’s submission satisfies this portion of the test because customer records are among the most basic business records that a company uses in furtherance of its commercial activities.
  In National Parks I,
 the D.C. Circuit Court held that information is "confidential" if either disclosure of the information sought is likely to impair the government's ability to obtain necessary information in the future or disclosure is likely to cause substantial harm to the competitive position of the person from whom the information was obtained.
  We find MRA’s February 12, 1999, submission – in particular, its responses to items three, six, and seven – particularly useful for this analysis. MRA states that “[n]o for-profit business [would] ever voluntarily provide its competitors with a list of its customers, because such a list acts as a road map for competitors to steal customers.”
  In addition, MRA describes the care it takes to protect this information, including policies that prohibit the information from normally leaving its business premises or being made available to third parties.
  We also agree with MRA that previous Commission interpretations of Exemption 4 – for example, the Ward decision – support a finding that MRA’s customer list constitutes the type of business information that may be properly withheld under FOIA.  Because we find that MRA has demonstrated sufficiently that non-disclosure of the customer lists is consistent with the provisions of the FOIA, we conclude that its materials should be afforded confidential treatment under the provisions in Section 0.459.


9.
We do not believe that ComSerCo’s objection affects our analysis.  In brief, ComSerCo contends that MRA’s customer list is no longer an accurate reflection of its customer base and, as such, cannot be “confidential and privileged.”
  Assuming ComSerCo’s assertions are true, the MRA materials would represent, at a minimum, a list of former, current, and/or prospective customers.  Because these names are valuable in that they could be used to further MRA’s business, we conclude that they would be “commercial” for purposes of our analysis. Similarly, public disclosure of a list of names a business holds out as its customers is likely to cause substantial harm to the competitive position of that business.  Even if some of the names represent potential or former customers, we believe that this information would be of interest and benefit to the business’s competitors, who could use the list to contact these persons as potential customers.  Accordingly, we are not persuaded by ComSerCo’s objection.  To the extent that MRA’s submission is not what MRA represents it to be or is unresponsive to the Commission staff’s request, these factors will be considered in connection with our evaluation of MRA’s associated license applications rather than here. 

IV.  CONCLUSION

10.
Although MRA’s materials are not entitled to be automatically withheld from public inspection under Section 0.457 of the Commission’s Rules, we find that MRA has shown how its customer list qualifies for confidential treatment under “Exemption 4” of the FOIA.  Accordingly, we will treat MRA’s customer list as “confidential” in accordance with Section 0.459 of our Rules, and will not make MRA’s materials routinely available for public inspection.

V.  ORDERING CLAUSES


11.
Accordingly, IT IS ORDERED pursuant to Section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i), and Section 0.459 of the Commission's Rules, 47 C.F.R. § 

0.459, that the request of Mobile Relay Associates that the Commission afford confidential treatment to its customer list submissions received on November 30, 1998, is GRANTED.


12.
IT IS FURTHER ORDERED that the Public Safety and Private Wireless Division of the Wireless Telecommunications Bureau WILL TRANSMIT a copy of this ruling to the Commission’s Office of General Counsel and WILL WITHHOLD MRA’s materials from routine public inspection pursuant to Section 0.459 of the Commission’s Rules, 47 C.F.R. § 0.459.


13.
This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission's Rules, 47 C.F.R. §§ 0.131 and 0.331.
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