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MEMORANDUM OPINION AND ORDER

 Adopted:  November 5,  1999
Released:  November 5, 1999
By the Chief, Enforcement and Consumer Information Division,

Wireless Telecommunications Bureau:


I. Introduction
1. In this Order, we deny a request, filed on July 30, 1999, by Merichem-Sasol USA LLC (“Merichem”), licensee of the above-captioned station, to reduce or rescind the $8,000 forfeiture proposed in a Notice of Apparent Liability for Forfeiture issued on July 1, 1999.
  We find that Merichem-Sasol USA 

LLC operated this station with an expired license, in violation of Section 301 of the Act,
 and former Section 90.113 of the Commission’s Rules (now Section 1.903 of the Commission’s Rules).
 We conclude that Merichem-Sasol USA LLC is liable for a forfeiture in the amount of eight thousand dollars ($8,000).
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2. On March 31, 1993, Merichem was issued a license to operate station KD27990, with an expiration date of June 13, 1998.
 Pursuant to former Section 90.113 of the Commission’s Rules, now Section 1.903 of the Commission’s Rules, stations in the Wireless Radio Services are restricted from operating beyond the terms, conditions, and period specified in the Commission’s license authorization.
 Merichem was required to submit a renewal application in a timely manner in order to maintain a valid authorization to operate Station KD27990. On February 17, 1999, Merichem filed a request for Special Temporary Authority (STA) to continue operating Station KD27990.
 Over eight months after the license expired, Merichem provided no explanation for its failure to file a timely renewal application, except to state that the license “has expired and a renewal application form 600 is now being processed.”
 As a consequence, this office issued the referenced NAL against Merichem, proposing a forfeiture of $8,000 for Merichem’s apparent violation of Section 90.113 of the Commission’s Rules (now Section 1.903 of the Commission’s Rules).

PRIVATE 
III.  Discussiontc  \l 2 "III.  Discussion"

3.  In its July 30, 1998, response to the NAL, Merichem does not deny operating this station with an expired license.
 Merichem sets forth three arguments for seeking reduction or rescission of the proposed forfeiture. First, Merichem argues that “the station is used only to assist with the safe operation of the facility.”
 Second, Merichem argues that it “discovered that its license had expired and submitted a renewal application before the Commission took any action.”
 Third, Merichem claims it is a small business concern for purposes of the Small Business Regulatory Enforcement Fairness Act of 1996.
 


4.  None of Merichem’s arguments convince us that it would be appropriate to reduce or rescind the forfeiture.  With respect to its first argument, we took the nature of the station into account in setting the forfeiture amount proposed in the NAL.
  In light of the duration of Merichem’s violation (over eight months), and the fact that $10,000 is the base amount for unauthorized operation,
 Merichem has not demonstrated that an $8,000 forfeiture is unjust or inconsistent with precedent.  Second, Merichem’s late-filed renewal application does not excuse or mitigate its violations.  On December 14, 1998, the Commission received a renewal application from Merichem for Station KD27990, which the Commission returned on December 21, 1998 because it was not timely. Merichem did not take proper action to cure its violation until February 17, 1999, when it filed a written request for Special Temporary Authority to enable it to continue to operate the station.  It thus appears that the Commission’s return letter prompted Merichem’s disclosure of its violations. Finally, Merichem’s status as a small business under SBREFA does not support a reduction of the forfeiture in this case.  While the Commission is sensitive to its need to comply with SBREFA and to make sure that our forfeitures do not unduly burden small businesses, our existing policies and precedent comply with SBREFA.
  Under those policies, the Commission considers inability to pay as a relevant factor in determining a forfeiture amount, but a claim of inability to pay must be supported by a "detailed factual statement and such documentation and affidavits as may be pertinent."
  In this case, Merichem has provided a two-page narrative containing a brief conclusory statement, and no financial information whatsoever.  We thus conclude that Merichem has failed to demonstrate its inability to pay the $8,000 forfeiture.  
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6.  For the reasons stated above, we conclude that Merichem's arguments are insufficient to justify reduction or recession of the forfeiture. Consequently, we conclude that a $8,000 forfeiture is appropriate.


7.  ACCORDINGLY, IT IS ORDERED, pursuant to Section 503(b) of the Communications Act of 1934, as amended,
 and Section 1.80 of the Commission's Rules,
 that Merichem SHALL FORFEIT to the United States the sum of eight thousand dollars ($8,000)
 for repeatedly violating Section 90.113 of the Commission's Rules, now Section 1.903 of the Commission’s Rules.
 

8.  IT IS FURTHER ORDERED that copies of this Order shall be sent, by Certified Mail/ Return Receipt Requested, to Jim M. Hinton, Manager Corporate Community Safety & Health, Merichem-Sasol USA LLC, 1914 Haden Road, Houston, TX 77015-6498.
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