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MEMORANDUM OPINION AND ORDER
   Adopted:  November 12, 1999
Released: November 12, 1999
By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:

I.  Introduction

1. On January 15, 1997, Delta Communications of Watertown, Inc. (Delta), the target licensee, filed a petition for reconsideration (Petition) of a decision by the Wireless Telecommunications Bureau’s Office of Operations awarding a request for a finder’s preference to James A. Cassell (Cassell). The Office of Operations awarded a preference after Cassell alleged that Station WNNH846 was not in operation.
  For the reasons that follow, we find that Station WNNH846 was in fact in operation during the relevant period.  We grant the Petition, set aside the finder’s preference award to Cassell, and set aside the notice of cancellation to Delta.  
II.  Background

2. On September 15, 1994, Cassell filed a finder’s preference request against Delta, licensee of Station WNNH846.  Cassell alleged a violation of 47 C.F.R. § 90.157(b), discontinuance of operation for longer than one year.  Cassell alleged that the Commission’s loading records showed that there were no end users licensed to operate on the target station.  On December 19, 1996, the Bureau granted the finder’s preference request finding that a failure to have licensed end users demonstrated discontinuance of operation in violation of section 90.157(b).

3. In its Petition, Delta cited to its earlier Opposition to the Finder’s Preference Request (Opposition) filed December 22, 1994.  In its Opposition, Delta provided sworn affidavits attesting to the operation of the station and associated mobile units.  Delta also provided a current loading report showing that mobile units were loading on the station and a copy of an invoice documenting end users for station WNNH846.  In its Finder’s Preference Request, Cassell provided no monitoring reports or other proof that the station was not operating.

III.  Discussion

4. The Commission created the finder's preference program in order to relieve the scarcity of spectrum in several frequency bands by creating “new incentives for persons to provide [the Commission with] information about unconstructed, non-operational, or discontinued private land mobile radio systems....”
  Under the finder's preference program, a person could file a finder's preference request by presenting the Commission with evidence of a licensee's noncompliance with certain regulations.  Upon recovering channels from a target licensee deemed to be in violation of those regulations, the Commission would then award a dispositive preference for those frequencies to the finder.

5. In the Finder’s Preference Program, the Commission specifically excluded loading violations from the scope of the finder’s preference program.
  Although Cassell alleges a violation of 90.157(b), his finder’s preference request relies entirely on loading records.  Failure to license end users is not a violation subject to a finder’s preference request.
  Loading records do not constitute prima facie evidence of discontinuance of operation.
  Moreover, Delta presented evidence demonstrating that the station was in actual operation.    

6. We find that Cassell has failed to meet the burden of proof that Delta had discontinued operation of Station WNNH846.  Therefore, we grant Delta’s petition for reconsideration, set aside the notice of cancellation, and set aside the finder’s preference award to Cassell. 

IV.  Ordering Clauses

7. Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission’s rules, 47 C.F.R. §§ 0.331 and 1.106, the petition for reconsideration filed by Delta is GRANTED.

8. IT IS FURTHER ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission’s rules, 47 C.F.R. §§ 0.331 and 1.106, the award of a finder’s preference request for Cassell and the notice of cancellation sent December 19, 1996 are SET ASIDE. 
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�  See Letter from William H. Kellett, Esq., Office of Operations, to A. B. Cruz III, Esq., dated Dec. 19, 1996.





�  See Amendment of Parts 1 and 90 of the Commission's Rules Concerning the Construction, Licensing, and Operation of Private Land Mobile Radio Stations, Report and Order, PR Docket No. 90-481, 6 FCC Rcd. 7297, 7309, ¶ 77 (1991) (Finder’s Preference Report and Order).





�  The Commission discontinued the Finder’s Preference Program for the 800 MHz Service on December 15, 1995.  See Amendment of Part 90 of the Commission’s Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, First Report and Order, Eighth Report and Order, and Second Further Notice of Proposed Rulemaking, PR Docket No. 93-144, 11 FCC Rcd. 1463, 1634, ¶ 416 (1995).


 


�  Finder’s Preference Report and Order, 6 FCC Rcd 7297 (1991).


 


� Id.  Violations are limited to a licensee’s failure to construct, place in operation, or continue operation as noted in 47 C.F.R. § 90.173(k) (1994).





�  See, In the Matter of Joy Rheins, Memorandum Opinion and Order,  DA 99-1951 (WTB/CWD: rel. September 22, 1999). 







