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MEMORANDUM OPINION AND ORDER
   Adopted:  November 16, 1999
Released: November 16, 1999
By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:    
I.  Introduction

1. On August 15, 1996, A & B Electronics (A & B), the target licensee, filed a petition for reconsideration (Petition)1 of a decision by the Wireless Telecommunications Bureau’s Office of Operations awarding a finder’s preference to Fred B. Lott (Mr. Lott).  The Office of Operations decision granted a finder’s preference award to Mr. Lott after he demonstrated that Station WPBE387 was not constructed in substantial accordance with its authorized parameters at its authorized location.2  For the reasons discussed below, we find that Mr. Lott presented a prima facie demonstration of a rule violation by A & B and that A & B did not submit evidence sufficient to rebut Mr. Lott’s showing.  Accordingly, the Petition is denied, the finder’s preference award to Mr. Lott is affirmed, and the license for SMR Station WPBE387 is cancelled.  

II.  Background

2. Mr. Lott filed a finder’s preference request for Station WPBE387 on August 2, 1994.  This station was to be constructed with a 370 foot high antenna.  Mr. Lott states that a tower structure of 150-200 feet in height is located at the authorized coordinates. The nearest tower of substantial height is 1900 feet away.  Mr. Lott also alleges that the frequencies have been monitored and do not show that they were constructed.  The finder thus alleged a violation of 47 C.F.R. § 90.631, in that Station WPBE387 was not constructed in substantial accordance with its authorized parameters.

3. In its response to the finder’s preference request, A & B stated that the system was constructed and operational at its authorized location, but it had been relocated to a different site from its originally authorized coordinates.  A & B included a signed statement dated January 11, 1994, on FCC Form 800A declaring, under penalty of perjury, that Station WPBE387 was operational starting November 30, 1993.  A & B also asserted that the Commission granted it permission to permanently relocate the station to a site in Kerrville, Texas.

III.  Discussion

4. The Commission created the finder's preference program in order to relieve the scarcity of spectrum in several frequency bands by creating "new incentives for persons to provide [the Commission with] information about unconstructed, non-operational, or discontinued private land mobile radio systems...."3  Under the finder's preference program, a person could file a finder's preference request by presenting the Commission with evidence leading to the cancellation of a license due to the licensee's noncompliance with certain regulations.  The Commission, upon recovery of the channels from the target licensee, awards the finder a dispositive preference for the recovered frequencies.4
5. In this case, the finder asserted that the station is not constructed in substantial accordance with its authorized parameters at the authorized coordinates for two reasons.  The finder demonstrated that there is no 370-foot tower at the authorized coordinates.  The finder also monitored the frequencies and found them to be non-operational.  These allegations were corroborated by a declaration from a surveyor who inspected the site.  A & B submitted a declaration on FCC Form 800A that the station was constructed and placed in operation in a timely fashion at its authorized location, but did not present any evidence to corroborate this statement.  While A & B asserted that it intended to supplement this evidence after it checked its records, it has not done so.  

6. A & B asserts that Mr. Lott did not meet his burden of proof and therefore the award to Mr. Lott was in error.  We disagree.  We find that the evidence indicating no tower of sufficient height rests at the authorized coordinates coupled with the monitoring evidence indicating no station was operational supports the finder’s preference award in the absence of any significant rebuttal evidence. Therefore, we deny A & B’s petition and affirm the finder’s preference award to Mr. Lott for SMR Station WPBE387.

IV. Ordering Clauses

7. ACCORDINGLY, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission’s rules, 47 C.F.R. §§ 0.331 and 1.106, A & B’s petition for reconsideration of the award of a finder’s preference request to Fred B. Lott for Station WPBE387 is DENIED.

8. ACCORDINGLY, IT IS ORDERED that, the award of a finder's preference to Fred B. Lott for frequencies 861-865.7125 MHz, (SMR) Station WPBE387, formerly located in Fredericksburg, Texas, IS AFFIRMED.  Mr. Lott has 90 days from the date of this order to file an application with the Commission for the awarded frequency.  If the target licensee files an application for review of this decision, the filing of an application SHALL BE TOLLED.
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1 Petition for Reconsideration filed August 15, 1965.


2See Letter from Anne Marie Wypijewski Esq., Office of Operations, to Fred B. Lott, dated July 16, 1996. 











3  See Amendment of Parts 1 and 90 of the Commission's Rules Concerning the Construction, Licensing and Operation of Private Land Mobile Radio Stations, Report and Order, PR Docket No. 90-481, 6 FCC Rcd. 7297, 7309, ¶ 77 (1991). 


4  The Commission discontinued the Finder's Preference Program for the 800 MHz Service on December 15, 1995.  See Amendment of Part 90 of the Commission's Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, First Report and Order, Eighth Report and Order, and Second Further Notice of Proposed Rulemaking, 11 FCC Rcd. 1463, 1634, ¶ 416 (1995). 





5  In the matter of Lawrence E. Vaughn, Jr., Order, 9 FCC Rcd. 4438, 4438-39, ¶ 8 (1994).







