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By the Chief, Commercial Wireless Division, Wireless Telecommunications Bureau: 


 AUTONUMLGL  
On July 11, 1997, Western PCS II License Corporation (Western PCS), filed a request for waiver of section 20.6 of the Commission's rules
 in the Denver Major Trading Area (MTA).  Western PCS seeks a waiver of the commercial mobile radio services (CMRS) spectrum cap, which governs the amount of licensed broadband Personal Communications Service (PCS), cellular, and Specialized Mobile Radio (SMR) spectrum in which a licensee may have an attributable interest in a particular geographic area.  On October 7, 1998, the Wireless Telecommunications Bureau sought comment on the waiver request.
   On November 8, 1998, Golden West Telecommunications Cooperative, Inc. and Sprint Spectrum L.P. d/b/a Sprint PCS filed in opposition to the waiver request, and the Cellular Telecommunications Industry Association filed comments in support of  Western PCS.  On December 21, 1998, Western PCS filed reply comments.


 AUTONUMLGL  
At the time that it filed the waiver request, Western PCS held the PCS B-block license for the Denver MTA and subsidiaries of Western Wireless Corporation (Western Wireless), the corporate parent of Western PCS, held the A-block cellular licenses in several 

Cellular Geographic Service Areas (CGSAs) located within the Denver MTA.
  On May 3, 1999, Western Wireless spun off its personal communications services (PCS) operations, including Western PCS, to VoiceStream Wireless Corporation (VoiceStream).
  VoiceStream PCS II License Corporation (VoiceStream PCS), the successor to Western PCS, continues to pursue the waiver request because Western Wireless and VoiceStream have common officers and directors, and thus under the attribution rules of the spectrum cap,
 VoiceStream PCS will be attributed with the cellular holdings of Western Wireless and its affiliates.
 


 AUTONUMLGL  
At the time that the waiver request was filed, section 20.6 limited a licensee to an attributable interest in no more “than 45 MHz of licensed broadband PCS, cellular, and SMR spectrum regulated as CMRS with significant overlap in any geographic area.”
  A “significant overlap” occurs when at least 10 percent of the population of the PCS licensed service area is within the CGSAs.
  The Commission recently amended the spectrum cap to allow a licensee to have an attributable interest in up to 55 MHz in rural areas, which are defined as RSAs.
  The new rule went into effect on November 8, 1999.


 AUTONUMLGL  
Due to the recent amendments to section 20.6, VoiceStream PCS no longer requires a waiver of the rule with respect to its Denver MTA license holdings. In determining whether a significant overlap exists, we compare the population in those areas where the licensee has an attributable interest in CMRS spectrum exceeding the applicable spectrum aggregation limit (the “numerator”) with the population of the PCS licensed area (the “denominator”).
  The majority of the areas where VoiceStream PCS holds overlapping attributable CMRS interests, totaling 55 MHz of spectrum in each case, involve rural areas. Because VoiceStream PCS’ attributable interests in the RSAs are permissible under the amended spectrum cap, the population of these areas is excluded from the numerator in calculating the overlap.  The other areas in which VoiceStream PCS has overlapping attributable CMRS interests are the Pueblo, CO MSA, the Rapid City, SD MSA, and the Casper, WY MSA where the spectrum cap limit is 45 MHz.  According to VoiceStream PCS, the population of those three MSAs is 6.84 percent of the population of the Denver MTA.
  Because the population in the areas where VoiceStream PCS has attributable interests in CMRS spectrum exceeding the applicable spectrum aggregation limit is less than 10 percent of the population of the PCS licensed area, we determine that there is not a significant overlap as defined by the spectrum cap rule.  Thus, VoiceStream PCS complies with the rule with respect to these licenses. Consequently, we dismiss the waiver request.


 AUTONUMLGL  
Accordingly, IT IS ORDERED that pursuant to sections 1, 2, and 4(i), of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152, and 154(i), and section 0.331 of the Commission’s rules, 47 U.S.C. § 0.331, the request for waiver of section 20.6 of the Commission’s rules filed by Western PCS II License Corporation, now VoiceStream PCS II License Corporation, is DISMISSED.
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� 	47 C.F.R. § 20.6 (1998).


� 	Wireless Telecommunications Bureau Seeks Comment on Western PCS II Licensee Corporation Request for Waiver of Section 20.6 of the Commission’s Rules, File No. CWD 96-14, Public Notice, DA 98-2017 (rel. Oct. 7, 1998).


� 	Those CSGAs are: Colorado Rural Service Areas (RSAs) 5, 7, 8 and 9, Nebraska RSA 4, South Dakota RSAs 1, 5 and 6, Wyoming RSAs 2 and 5, the Pueblo, CO Metropolitan Service Area (MSA), the Rapid City, SD MSA, and the Casper, WY MSA.   In addition, Western Wireless holds an Interim Operating Authority for the Wyoming RSA 4.  Western Waiver Request at 9-10.  Subsequently, Western PCS amended its waiver request to reflect the acquisition of the A-block cellular license in Colorado RSA 4.  Amendment to Request of Western PCS License Corporation for Waiver of Section 20.6 of the Commission’s Rules, File No, CWD 96-14, filed Sep. 8, 1998.


� 	See Second Amendment to Wavier Request of VoiceStream PCS II Licensee Corporation, File No. CWD 96-14, filed May 7, 1999  (Second Amendment) at 3.


� 	See  47 C.F.R. § 20.6(d)(7).


� 	See Second Amendment at 4.


� 	47 C.F.R. § 20.6(a) (1998).


� 	See 47 C.F.R. § 20.6(c).


� 	See CMRS Spectrum Cap Order, ¶ 84.  RSAs are defined at 47 C.F.R. § 22.909.


� 	See 64 Fed. Reg. 54564 (Oct. 7, 1999).


� 	See 47 C.F.R. § 20.6(c).


� 	See letter from Louis Gurman, counsel for VoiceStream PCS, to Steven E. Weingarten, FCC, filed in File No. CWD 96-14, dated Oct. 12, 1999 at 2.







