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ORDER
   Adopted:  November 24, 1999
Released:  November 24, 1999
By the Deputy Chief, Wireless Telecommunications Bureau:


I.  INTRODUCTION

1.
On December 24, 1998, the Wireless Telecommunications Bureau (Bureau) released an Order granting AirCell, Inc. (AirCell) and certain participating cellular carriers a waiver of section 22.925
 of the Commission's rules, subject to certain conditions.
  The AirCell Order allows other cellular licensees that want to participate with AirCell and operate under the terms and conditions of the AirCell Order to file their own waiver requests.
  On September 3, 1999, the Commission received four such requests filed jointly by AirCell with each of four cellular licensees -- ALLTEL Communications, Inc.,
 American Rural Cellular, Inc., Centennial Cellular Corporation and Kentucky RSA 4 Cellular General Partnership.  On September 16, 1999, AirCell and CenturyTel Wireless, Inc. filed a waiver request and on October 13, 1999, AirCell and Smith Bagley, Inc. d/b/a Cellular One of Northeast Arizona filed a waiver request (collectively, Petitioners).
  For the reasons expressed below, we grant the waiver requests.


II.  BACKGROUND

2.
AirCell has developed a system of specially engineered mobile cellular terminals for use aboard general aviation aircraft.
  The AirCell equipment, which includes a modified cellular mobile telephone and specially designed aircraft antenna, is designed to avoid causing significant interference to terrestrial cellular systems.  AirCell ground stations are collocated at cellsites of cellular licensees that have entered into partnership arrangements with AirCell.
  Customer traffic from an AirCell mobile telephone is interconnected with the public switched network through an AirCell partner's cellular switch.


3.
On December 24, 1998, the Bureau granted in part the petition by AirCell and its partners, as amended, for waiver of section 22.925 of the Commission's rules, which prohibits the airborne use of cellular telephones.
  The waiver authorized certain specific cellular providers to furnish system capacity for the provision of cellular service on a secondary basis to airborne mobile units utilizing AirCell technology, and established a number of mandatory conditions and recommended guidelines regarding operation of the AirCell equipment.
  The Bureau stated that AirCell's acceptance of secondary status with respect to the primary terrestrial operations of cellular licenses was a significant factor in its evaluation.
  On July 30, 1999, the Bureau amended the AirCell Order by granting, in part, AirCell’s request to modify the channel selection and frequency coordination process set out in the AirCell Order.
  On the same day, the Bureau also approved waiver requests for seven additional AirCell partners.


4.
On September 3, 1999, September 16, 1999, and October 13, 1999, Petitioners filed joint waiver requests with AirCell seeking inclusion and identical treatment with the original cellular licensees.  On September 24, 1999, AirTouch Communications, Inc., Ameritech, AT&T Wireless Services, Inc., Bell Atlantic Mobile, Inc., BellSouth Cellular Corporation, GTE Wireless Incorporated, and SBC Wireless, Inc. (collectively, opposing carriers) filed an Opposition to Requests for Waivers (September 1999 Opposition).


III.  DISCUSSION

5.
In the AirCell Order, the Bureau specifically waived rule section 22.925 for those cellular licensees who signed agreements to become participants in the AirCell system and were made parties to the AirCell proceeding by virtue of AirCell's July 31, 1998 amendment to its petition.
  The Bureau stated that any future cellular licensee seeking to participate in the AirCell system must file with the Commission a request for waiver, with an attachment stating its intention to participate in the AirCell system.
  Further, the Bureau stated that the attachment must include a statement acknowledging that the licensee agrees to the terms of the waiver and conditions set forth in the AirCell Order.


6.
Pursuant to the AirCell Order, as amended, each of the Petitioners states that it intends to participate in the AirCell system, and operate with AirCell mobile units on a secondary basis, in precisely the same manner as the licensees that have already received waiver authority.  Each Petitioner states that it agrees to the terms of the AirCell Order, as amended, including operation of the AirCell mobile units on a secondary basis pursuant to the conditions set forth in Appendix A of the AirCell Order, as amended.
  Further, each Petitioner states that the legal basis for this waiver is identical to that for the AirCell Order.
  Each Petitioner also states that the special or unique circumstances justifying this waiver are identical to those that justified the AirCell Order.
  Finally, each Petitioner states that the public interest benefits justifying this waiver are identical to those that justified the initial AirCell Order.


7.
The opposing carriers oppose the additional waiver requests for the same reasons they opposed the previous AirCell partner waiver requests.  Their arguments are set forth in their March 1999 Consolidated Opposition,
 their May 1999 Opposition,
 and their Applications for Review,
 all of which the opposing carriers incorporate by reference into their September 24, 1999 and October 18, 1999 submissions.  The opposing carriers repeat their earlier arguments that the Bureau has completely delegated to AirCell authority to determine, subject to the Bureau's "rubber-stamp" approval, which carriers are to be exempted from the airborne cellular rule.
  The opposing carriers claim there is no way the Commission can monitor AirCell's compliance with the AirCell Order when the instant waiver requests, which were filed by AirCell's counsel, are so perfunctory that they do not even tell the Commission the addresses of AirCell's new cellular partners, the names of the individuals signing on behalf of these companies, or which markets or call signs are involved.


8.
With regard to the filing of additional waiver requests, AirCell and its partners have complied with the procedural requirements of the AirCell Order, as amended.
  Each of the petitioners has filed a request for waiver, with an attachment stating its intention to participate in the AirCell system and acknowledging that the licensee agrees to the terms of the waiver and conditions set forth in the AirCell Order, as amended.
  As we noted in the Additional Waivers Order,
 having a central contact point for system management and system/site termination seems reasonable for the AirCell nationwide system.
  This practice is consistent with the AirCell Order, as amended, and is not inconsistent with each of the AirCell partners being ultimately responsible for the operations conducted under their respective cellular licenses and at all times fully retaining their rights and obligations as Commission licensees.
  As long as AirCell and its partners file waiver requests consistent with the AirCell Order, as amended, and Commission rules, the Bureau is obliged to consider them and take appropriate action.  Further, the fact that the additional waiver requests may not contain detailed licensee information is not relevant because all AirCell partners are already Commission licensees.  The Commission already has all relevant licensee information on each AirCell partner.  Each AirCell partner has filed with the Commission all the information that is required by Commission rules and the AirCell Order, as amended.  Furthermore, to the extent this information is needed by other carriers for coordination purposes, it will be supplied to them by the relevant AirCell partner(s) in the course of the notification procedure set out in the AirCell Order and Reconsideration Order.

9.
The opposing carriers also repeat their argument that the Bureau should not allow AirCell to expand the roster of carriers participating in its airborne cellular scheme -- which they claim is completely contrary to the Commission's established rules and policies -- before the Commission has ruled on the opposing carriers' applications for review.  The opposing carriers also repeat their arguments that we should not grant additional waivers as long as the operation of the AirCell system is governed only by non-binding guidelines instead of conditions mandating particular technical and operational parameters.
  As we stated in the Additional Waivers Order, the Commission's consideration of the petitions before it regarding the AirCell Order is not germane to the Bureau's narrow task of disposing of these or other similar waiver requests.
  Although the Commission's ultimate decision certainly may affect the operation of the AirCell system, the Bureau needs to administer its decision pending Commission review.
  The original cellular participants as well as the Petitioners will be subject to whatever modification the Commission makes, if any, to the original waiver.
  Because Petitioners have made the showings and commitments required by the AirCell Order, as amended, and the opposing carriers have not persuaded us that granting these identical waivers is otherwise contrary to the public interest, we hereby grant the Petitioners' requests for waiver of section 22.925 of the Commission rules.


IV.  ORDERING CLAUSE

10.
Accordingly, IT IS ORDERED, pursuant to sections 1.3 and 22.119(a) of the Commission's rules, 47 C.F.R. §§ 1.3, 22.119(a), that the requests of AirCell, Inc., ALLTEL Communications, Inc., American Rural Cellular, Inc., Centennial Cellular Corporation, CenturyTel Wireless, Inc., Kentucky RSA 4 Cellular General Partnership and Smith Bagley, Inc. d/b/a Cellular One of Northeast Arizona for waiver of section 22.925 of the Commission's rules, 47 C.F.R. § 22.925, ARE GRANTED, subject to the terms and conditions set forth In re AirCell, Inc., Petition, Pursuant to Section 7 of the Act, for a Waiver of the Airborne Cellular Rule, or, in the Alternative, for a Declaratory Ruling, Order, 14 FCC Rcd 806 (Wireless Tel. Bur. 1998), as modified In re AirCell, Inc., Order on Reconsideration, DA 99-1522 (Wireless Tel. Bur., July 30, 1999), and as those terms and conditions may be subsequently modified or amended.


11.
This action is taken pursuant to the authority delegated in section 0.331 of the Commission's rules, 47 C.F.R. § 0.331.







FEDERAL COMMUNICATIONS COMMISSION







James D. Schlichting







Deputy Chief, Wireless Telecommunications Bureau




�	47 C.F.R. § 22.925.


�	In re AirCell, Inc., Petition, Pursuant to Section 7 of the Act, for a Waiver of the Airborne Cellular Rule, or, in the Alternative, for a Declaratory Ruling, 14 FCC Rcd 806 (Wireless Tel. Bur. 1998) (AirCell Order).


	The Commission has received an Application for Review of the AirCell Order filed by AirTouch Communications, Inc., Ameritech, AT&T Wireless Services, Inc., Bell Atlantic Mobile, Inc., BellSouth Cellular Corporation,  GTE Wireless Incorporated, and SBC Wireless, Inc.; a Request for Stay of the AirCell Order filed by the opposing carriers; a Petition for Clarification of the AirCell Order filed by True Position, Inc.; and a Petition for Reconsideration and Clarification of the AirCell Order filed by AirCell.  These pleadings will be addressed elsewhere.


�	AirCell Order at 818, ¶ 25.  The Bureau amended the AirCell Order on July 30, 1999.  In re AirCell, Inc., Petition, Pursuant to Section 7 of the Act, for a Waiver of the Airborne Cellular Rule, or, in the Alternative, for a Declaratory Ruling, Order on Reconsideration, DA 99-1522 (Wireless Tel. Bur. July 30, 1999) (Reconsideration Order).


�	At the time its waiver request was filed, ALLTEL Communications, Inc. had not yet finalized its agreement with AirCell. See ALLTEL Waiver Request at 1, note 4.  Since that time, ALLTEL and AirCell have executed their operating agreement. See Letter from David L. Sieradzki, Hogan and Hartson, Counsel for AirCell, Inc. to Margalie Roman Salas, Secretary, Federal Communications Commission, dated October 25, 1999.


�	We shall refer to all six waiver requests collectively as "Petitioners' Waiver Requests."


�	See AirCell Order at 806, ¶ 1.


�	See id. at 807, ¶ 3.


�	Id.


�	AirCell Order at 811, ¶ 13; see Amendment of Sections of Part 22 of the Commission’s Rules in the Matter of Airborne Use of Cellular Telephones and the Use of Cell Enhancers in the Domestic Public Cellular Radio Service, CC Docket No. 88-411, Report and Order, 7 FCC Rcd. 23 (1991).


�	AirCell Order at 806, 817-18, 821-23, ¶¶ 2, 23-24, Appendices A and B.


�	AirCell Order at 811, ¶ 13.


� 	See Reconsideration Order.


� 	In re AirCell, Inc., Pine Belt Cellular, Inc., Tennessee RSA No. 3 Limited Partnership, WESTEX Telecommunications, Inc., XIT Cellular, ETEX Cellular Co., Inc., Cellular Network Partnership and North Alabama Cellular, LLC, Petitions for Waiver of the Airborne Cellular Rule, Order, DA-99-1523 (Wireless Tel. Bur. July 30, 1999) (Additional Waivers Order).  A Consolidated Application for Review of the Reconsideration Order and the Additional Waivers Order was filed by opposing carriers on August 30, 1999 (August 1999 AFR).  A Request for Stay of the Reconsideration Order and the Additional Waivers Order was filed by opposing carriers on August 30, 1999 (August 1999 Stay Request).





�	On October 18, 1999, the same Carriers filed a supplemental pleading opposing the September 16, 1999 and October 13, 1999 waiver requests of AirCell, CenturyTel Wireless, Inc. and Smith Bagley, Inc. d/b/a Cellular One of Northeast Arizona for the same reasons stated in their September 1999 Opposition.


�	See AirCell, Inc. Amendment to Petition (July 31, 1998).


�	AirCell Order at 818, ¶ 25.


�	Id.


�	Petitioners' Waiver Requests at 2, citing, AirCell Order at 817-18, ¶¶ 23-25.


�	Petitioners' Waiver Requests at 2, citing, AirCell Order at 810, 814-17, ¶¶ 10, 18-22.


�	Petitioners Waiver Requests at 2, citing, AirCell Order at 810-12, ¶¶ 11-14.


�	Petitioners Waiver Requests at 2, citing, AirCell Order at 812-14, ¶¶ 15-17.


�	See Consolidated Opposition to Petitions for Waiver of the Airborne Cellular Rule, filed by opposing carriers on March 5, 1999.


�	See Opposition to Petition for Waiver of the Airborne Cellular Rule, filed by opposing carriers on May 3, 1999.


�	See Consolidated Applications for Review of AirCell Order, filed by opposing carriers on January 25, 1999 and August 30,1999.


�	September 1999 Opposition at 1.


�	Id.


�	See AirCell Order at 818, ¶ 25.


�	Id.


�	In re AirCell, Inc., Pine Belt Cellular, Inc., Tennessee RSA No. 3 Limited Partnership, WESTEX Telecommunications, Inc., XIT Cellular, ETEX Cellular Co., Inc., Cellular Network Partnership and North Alabama Cellular, LLC, Petitions for Waiver of the Airborne Cellular Rule, Order, DA-99-1523 (Wireless Tel. Bur. July 30, 1999) (Additional Waivers Order).


�	Id. at ¶ 8.


�	Id.


�	September 1999 Opposition at 1.  Also, the opposing carriers argue that such a delay in granting additional waivers is particularly warranted now that AirCell has indicated its willingness to accept technical and operational conditions on any granted waivers. See AirCell, Inc. Opposition to the Application for Review (filed September 14, 1999).  As discussed in more detail in the Reconsideration Order, we believe no further conditions need be imposed on AirCell's operation absent evidence from affected carriers of harmful interference to their terrestrial systems.


�	Additional Waivers Order at  11.


�	Id.


�	Id.







