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By the Deputy Chief, Wireless Telecommunications Bureau:

I. Introduction

1. North Sight Communication, Inc. (North Sight) has filed a Petition for Partial Reconsideration (Petition)
 of the November 12, 1997 decision of the Wireless Telecommunications Bureau (Bureau) granting rejustification of Extended Implementation (EI) authority to TELECELLULAR and several other SMR licensees.
 That decision was itself on reconsideration of an earlier denial of EI rejustification to TELECELLULAR.  For the reasons below, we affirm our decision in the EI Reconsideration Order and deny North Sight’s Petition.  

II. Background

2. Prior to December 1995, when the Commission amended its 800 MHz SMR rules to provide for geographic area licensing,
 800 MHz SMR licenses were awarded on a site-by-site, channel- by-channel basis.  Licensees of trunked systems had one year to construct and commence operation.
  In 1993, the Commission amended section 90.629 of the rules to allow SMR applicants to request up to five years to construct systems that required extended implementation because of wide-area coverage, size, or complexity.
  Pursuant to both the waiver process and section 90.629, numerous SMR licensees, like TELECELLULAR, obtained EI authority prior to the Commission's adoption of geographic area licensing rules.

3. In December 1995, the Commission adopted new geographic area licensing and auction rules for 800 MHz SMR service in the 800 MHz SMR First R&O.  As part of the conversion to geographic area licensing, the Commission evaluated the effect on available spectrum of previous EI grants that had been made pursuant to waiver and section 90.629.  The Commission observed that while extended implementation may have facilitated the development of wide-area SMR systems generally, some extended implementation licensees had accomplished little or no construction.
  The Commission suspended acceptance of new requests for EI authority by 800 MHz SMR operators,
 and also required SMR operators who had received EI grants previously, like TELECELLULAR, to rejustify their continued need for extended time to construct their facilities. Specifically, the Commission required all incumbent 800 SMR licensees who had received EI authority "to demonstrate that allowing them extended time to construct their facilities is warranted and furthers the public interest."
  The Commission required licensees to demonstrate that their EI authority was not being used in a manner that resulted in the ineffective use of spectrum or that would prevent the rapid construction of wide-area systems. Upon the approval of a licensee's EI rejustification showing, the licensee would receive a construction period of two years or the remainder of its current EI period, whichever was shorter.
 

4. The Bureau initialy denied TELECELLULAR’s rejustification and concluded that TELECELLULAR would have six months from the release of the Extended Implementation Order (until November 20, 1997) to complete construction.
  TELECELLULAR filed a Petition for Reconsideration of the Bureau’s decision, arguing that its failure to begin construction was the result of a complex lawsuit, which interfered with its financing and equipment contracts.  In its Petition, TELECELLULAR stated that it successfully defended the lawsuit and secured alternate financing and vendors.  Under these unique circumstances, the Bureau found these efforts sufficiently diligent to conclude that TELECELLULAR should have the full two years in which to complete construction of its system.  We therefore granted the Petition for Reconsideration, and granted TELECELLULAR rejustification of its EI authority.
 

5. North Sight has petitioned the Bureau to reconsider its decision with respect to TELECELLULAR, alleging that the Bureau erred both in holding that the circumstances presented by TELECELLULAR were valid reasons for an extension, and in accepting TELECELLULAR’s representation that the lawsuit was within its control.  North Sight further questions whether TELECELLULAR has the authority to represent the licensees in the EI proceeding and requests that the Commission investigate the licensees, alleging that they may be ineligible for Commission licenses.  

III. discussion

6. When it made its determination in the EI Reconsideration Order, the Bureau was then well aware of the circumstances and history of the TELECELLULAR venture.  The Bureau believed that the particulars of the TELECELLULAR lawsuit were unique enough to warrant reconsideration of our earlier denial of TELECELLULAR’s rejustification.  North Sight has not presented any facts of which we were not aware at the time the Bureau granted TELECELLULAR rejustification of its EI request.  

7. We also do not believe that North Sight has presented a prima facie case to warrant review of any character or real-party-in-interest issues.  Many of the allegations raised by North Sight regarding the relationship of TELECELLULAR to the licensees and other parties were dealt with by the courts.  We similarly reject North Sight’s allegation that the lawsuit was a circumstance entirely within the control of TELECELLULAR.  A court of competent jurisdiction found that the plaintiffs in that case tortiously interfered with the contractual relationships between TELECELLULAR and its financiers and vendors, thereby delaying its EI construction.  We do not believe that this complex lawsuit was within the control of TELECELLULAR, and nor do we believe, given the particulars of this case, that this was a normal, foreseeable business condition.

IV. conclusion 

8. For the reasons stated above, we affirm our decision in the EI Reconsideration Order granting TELECELLULAR rejustification of its EI authority.  Therefore, we deny North Sight’s Petition.

V. ordering clause

9. Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission's rules, 47 C.F.R. §§ 0.331 and 1.106, the Petition for Partial Reconsideration of the above-captioned Order IS DENIED.
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