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By the Commission:

1. In this order, we dismiss a “Petition for Reconsideration” filed on September 10, 1999 by Battery City Car and Limousine Service, Inc. ("Battery"), licensee of Business Radio Station WNDV558, Brooklyn, New York.
  Battery seeks reconsideration of our Memorandum Opinion and Order, FCC 99-212 (released August 11, 1999) (MO&O) affirming the Wireless Telecommunications Bureau order
 imposing a $20,000 forfeiture against Battery for violations of Sections 90.113, 90.135(a)(5), and 90.425(a) of the Commission's Rules.
  For the reasons that follow, we dismiss Battery's petition as procedurally defective.  We also discuss the standard applicable to determining when a licensee is operating more mobiles than authorized under its license.

2. Section 1.106(b)(2) of the Commission’s Rules
 provides:

Where the Commission has denied an application for review, a petition for reconsideration will be entertained only if one or more of the following circumstances are present:

(i) The petition relies on facts which relates to events which have occurred or circumstances which have changed since the last opportunity to present such matters; or

(ii) The petition relies on facts unknown to petitioner until after his last opportunity to present such matters which could not, through the exercise of ordinary diligence, have been learned prior to such opportunity.

A review of Battery’s petition shows that, with one exception, Battery does not present any new facts or changed circumstances in its petition.  Instead, Battery simply reargues matters that the Commission previously considered and rejected in ruling on Battery’s application for review.  In particular, we note that, while Battery argues at length that the former Private Radio Bureau erred in returning Battery’s 1989 application to increase its mobile count,
 we ruled in our prior order that Battery’s arguments were untimely because it never filed a timely petition for reconsideration or application for review of the Private Radio Bureau’s action.
  We also held that, even if the dismissal of Battery’s application was erroneous, such error would not excuse its deliberate decision to operate contrary to the terms of its license.
  The Commission does not grant reconsideration simply for the purpose of reviewing matters that it has already considered and resolved.

3. The one new fact Battery offers in its petition for reconsideration is a financial statement as of July 31, 1998.  Battery offers the financial statement in support of an argument that the forfeiture should be reduced because it will cause severe financial hardship and affect Battery’s ability to serve the public.
  We will not consider this information at this time because Battery did not make this argument to the Bureau, although it had every opportunity to do so.  The argument does not comply with Section 1.106(b)(2) of the Commission’s Rules because Battery could have presented this information and argument to the Bureau.
  Accordingly, we will dismiss Battery’s petition for reconsideration pursuant to Section 1.106(b)(3) of the Commission’s Rules.

4. Finally, we take this opportunity to discuss the standard applicable to determining when a licensee is operating more mobiles than authorized under its license.  On April 16, 1997, the District Director, New York Field Office informed Battery that “the number of mobile units using the frequency 853.7375 MHz, on any given day, may not exceed the licensed value of 17.”
  We agree that, for purposes of determining whether a land mobile licensee is operating with more than the number of mobile units authorized under its license, the test is whether the licensee is operating more units on a given day than the number authorized by its license.  We believe this standard is reasonable and gives licensees sufficient flexibility to conduct their operations.

5. ACCORDINGLY, IT IS ORDERED that, pursuant to Section 1.106(b)(3) of the Commission’s Rules, the "Petition for Reconsideration" filed by Battery City Car & Limousine Service, Inc. on September 10, 1999 IS DISMISSED.

6. IT IS FURTHER ORDERED, pursuant to Section 503(b) of the Communications Act of 1934, as amended,
 that Battery City Car and Limousine, Inc. SHALL FORFEIT to the United States the sum of twenty thousand dollars ($20,000) for violations of Sections 90.113, 90.135(a)(5), and 90.425(a) of the Commission's Rules.

7. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order shall be sent, by Certified Mail/Return Receipt Requested, to Battery's counsel, Frederick M. Joyce, Esq., Joyce and Jacobs, 1019 19th Street, N.W., 14th Floor, PH-2, Washington, D.C. 20036, and to counsel for Tel-A-Car, Thomas K. Crowe, Esq., Law Offices of Thomas K. Crowe, P.C., 2300 M Street, N.W., Suite 800, Washington, DC 20037.
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�   Tel-A-Car of New York, Inc. (“Tel-A-Car”) opposed Battery’s petition for reconsideration on September 20, 1999.





�  Battery City Car and Limousine Service, Inc., 13 FCC Rcd 25046 (Wireless Tel. Bur. 1998).





�  47 C.F.R. §§ 90.113, 90.135(a)(5), and 90.425(a).


�  47 C.F.R. § 1.106(b)(2).





�  Battery Petition for Reconsideration, pp. 3-8.





�  Application for Review Order, ¶14.





�  Id., ¶15.


�  See WWIZ, Inc., 37 FCC 685 (1964), aff'd sub nom. Lorain Journal Co. v. FCC, 351 F. 2d 824 (D.C. Cir. 1965), cert. denied, 383 U.S. 967 (1966).





�  Battery Petition for Reconsideration, pp. 10-11.





�   We also note that even if Battery had presented this information in its application for review, we would not have considered this matter because, under Section 1.115(c) of the Commission’s Rules, 47 C.F.R. § 1.115(c), we will not grant an application for review based upon information that the delegated authority had no opportunity to pass upon.  Moreover, it does not appear that the information battery submitted would justify a reduction of the forfeiture amount.  The Commission “use[s] gross revenues as a yardstick to assess the company’s financial condition.”  Emery Telephone, FCC 99-275 (released October 7, 1999) at ¶7.  Battery’s financial statement shows a total income of $1,711,472 for the year ended July 31, 1998.  Battery Petition for Reconsideration, Exhibit 3.  The forfeiture amount of $20,000, which is less than one percent of Battery’s total income, would not appear to threaten Battery’s ability to serve the public.  See Emery Telephone, supra.





�  47 C.F.R. § 1.106(b)(3).





�  Letter dated April 16, 1997 from Alexander Zimny, District Director, New York Field Office, Compliance and Information Bureau, to Battery City Car and Limousine Service, Inc.





�  47 U.S.C. § 503(b).


�  47 C.F.R. §§ 90.113, 90.135(a)(5), and 90.425(a).  Payment of the forfeiture may be made by credit card through the Commission's Billings and Collections Branch at (202) 418-1995 or by mailing a check or similar instrument, payable to the order of the Federal Communications Commission, to the Federal Communications Commission, P.O. Box 73482, Chicago, Illinois 60673-7482.  The payment should note the file number of this proceeding.







