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I.  Introduction

1. GAP Cellular, L.C. (“GAP”), a former Cellular Geographic Service Area (“CGSA”) applicant, filed a petition (“Petition”) and a subsequent supplemental petition (“Supplemental Petition”) seeking reconsideration and reinstatement of its applications for authority to construct and operate a cellular system in the Idaho 6-Clark RSA, Market No. 393B (“Market”).  For the reasons discussed below, we deny the petition.

II.  Background

2. Section 22.949 of the Commission’s rules sets forth the requisite procedures for “licensing unserved areas in cellular markets on channel blocks for which the five year build-out period has expired.”
  The licensing procedure consists of two phases, Phase I and Phase II.  In Phase I, parties have the opportunity “to file competing applications for authority to operate a new cellular system in or to expand an existing cellular system into unserved areas.”
  Phase II “allows eligible parties to apply for any unserved areas that may remain in a market after the Phase I process is complete.”

3. On December 21, 1994, the Wireless Telecommunications Bureau issued a Public Notice listing the markets for which Phase I applications had been received.
  Market No. 393B Idaho 6-Clark was included on this list.

4. On December 30, 1994, GAP filed Phase II applications for the Idaho 6-Clark RSA, Market No. 393B.  According to GAP, its applications were returned on January 25, 1995, with a notation that “Phase I applications were already on file for the [m]arket, and that, accordingly, GAP’s [a]pplications were prematurely filed.”
  

5. On February 27, 1995, GAP filed the instant Petition for reconsideration and reinstatement of its Phase II applications for the Market.  On March 21, 1995, GAP filed a supplement to its petition for reconsideration. 

6. Subsequently, on February 10, 1997, the Wireless Telecommunications Bureau issued a Public Notice containing a list of Phase I applications that the Commission had determined were defective.
  Market No. 393B-Idaho 3-Clark RSA was included on this list.  The Public Notice stipulated that, as a result, “Phase II applications [would] be accepted for filing as of March 13, 1997.”
 

III. Discussion

7. GAP asserts that the mutually exclusive Phase I applications that were filed for the Market were defective because the parties that filed them had an interest in more than one application for authority to operate a cellular system in the same market, which, GAP argues, contravenes Commission rules.  GAP further argues that these applicants effectively “deprived GAP of the right to file ‘unserved area’ applications that would have otherwise arisen because no Phase I applications would have been on file for the Market at the time GAP filed its [a]pplications and GAP’s [a]pplications would have been timely filed and thus accepted for filing.”
 

8. GAP’s arguments are wholly without merit.  Section 22.949(b) of the Commission’s rules provides that Phase II applications will not be accepted until “after the Phase I process is complete.”
  It also provides that, “[i]f no Phase I initial applications are granted for a market and channel block, Phase II applications for that market and channel block may be filed on or after the 31st day after the FCC dismisse[s] the last pending Phase I application.”
  Because the Phase I process for the Market was completed on February 10, 1997, Phase II applications for this market could not be filed until after March 13, 1997.  Accordingly, GAP’s Phase II applications for the Market were properly dismissed because they were filed on December 30, 1994, more than two years before the Phase I process for the Market was complete.

9. Moreover, GAP’s ability to timely file Phase II applications was not prejudiced by the Commission’s ultimate determination that the Phase I applications filed for the Market were defective.  The February 10, 1997 Public Notice provided all potential applicants, including GAP, with notice that Phase II applications could be filed as of March 13, 1997.  As a result, even assuming that all of GAP’s assertions regarding the shortcomings of the Market’s Phase I applicants are true, GAP had the opportunity to refile its Phase II applications by following the Commission’s clear filing procedures.  Because GAP failed to follow the Phase I and Phase II filing procedures, its applications were properly dismissed.  

IV.  Ordering Clause

10. Accordingly, IT IS ORDERED that, pursuant to the authority delegated by Sections 4(i) and 405 of the Communications Act, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.2 of the Commission's Rules, 47 C.F.R. §§ 0.331 and 1.2, the Petitions filed by GAP on February 27, 1995 and March 21, 1995, are DENIED.
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