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ORDER ON RECONSIDERATION

   Adopted:  February 29, 2000
Released:  March 1, 2000
By the Deputy Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:

1.  On July 17, 1998, Benkelman Telephone Company (“Benkelman”), filed a Petition for Reconsideration (“Petition”) of an order (“Order”) issued by the Commercial Wireless Division (“Division”) of the Wireless Telecommunications Bureau.  For the reasons discussed below, we deny the Petition.

2.  On August 28, 1997, GCC License Corporation (“GCC”) filed the above-referenced application for a major modification of its Phase I Cellular Unserved Area Application for the Nebraska 8 – Chase Rural Service Area, Market No. 540A (“application”).
  On October 14, 1997, Benkelman filed a petition to deny GCC’s application.  Benkelman argued that GCC had falsely claimed that it had received reasonable assurance regarding the availability of a particular antenna site.  Benkelman owned the tower for the site at issue and disputed whether GCC had indeed received reasonable assurance from Benkelman’s representative.  Benkelman sought to deny GCC’s modification application and also petitioned separately to revoke GCC’s existing license for the station in question.  On June 17, 1998, having found that the assurances GCC had received regarding site availability were sufficient according to Commission rules, the Division denied Benkelman’s petition to deny and its petition for revocation and granted GCC’s application.

3.  The bulk of Benkelman’s Petition simply reiterates the arguments made in its petition to deny GCC’s application.  That is, Benkelman asserts that GCC did not have reasonable assurance that the relevant antenna site was available.  Benkelman offers no new reason or argument to justify revisiting our previous determination that the assurance GCC had was reasonable, and we therefore affirm this finding. 

4.  Benkelman also notes in its Petition that GCC’s affiliates, Western Wireless Corporation (“Western Wireless”) and Western PCS BTA 1 Corporation (“Western PCS”), received a Notice of Apparent Liability (“NAL”) from the Commission for allegedly engaging in illegal bidding collusion.
  Benkelman argues that the NAL demonstrates that GCC’s alleged “misrepresentations and rule violations are not isolated occurrences.”
  After the filing of Benkelman’s Petition, however, the Commission rescinded the NAL because the “evidence in the record . . . [was] not sufficient to support a finding that Western [PCS] violated our rules.”
  Because the NAL was ultimately rescinded, Benkelman’s argument that the NAL demonstrated that GCC and its affiliates engaged in a pattern of misrepresentation is without merit.

5.  Finally, Benkelman claims that GCC made a material misrepresentation when it responded “No” to question number 37 on its August 1997 FCC Form 600, prepared in connection with the above-referenced application.
  Question 37 asks, “[i]s the applicant, or any person directly or indirectly controlling the applicant, currently a party in any pending matter referred to in the preceding two items [Questions 35 and 36]?”  Benkelman’s argument is directed at Question 36, which addresses any corporate involvement in unfair competition.  Benkelman claims that GCC’s answer to Question 37 was erroneous because, at the time this question was answered, GCC’s affiliate Western Wireless had responded to a “Civil Investigative Demand” from the Department of Justice involving a potential violation of antitrust laws.
  Question 36, however, asks whether “any court [has] finally adjudged the applicant . . . guilty of . . . unfair methods of competition.”  Although at the time that GCC filed its Form 600, Western Wireless apparently had responded to an inquiry in an investigation relating to unfair competition, it had not been found “guilty of . . . unfair methods of competition” by a court.  Benkelman therefore has not shown that GCC’s response to Question 37 was false, and, accordingly, Benkelman’s argument that GCC made a material misrepresentation on its FCC Form 600 is without merit.
6.  Accordingly, IT IS ORDERED that, pursuant to Section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i), and Sections 0.331 and 1.106 of the Commission’s rules, 47 C.F.R.  §§ 0.331, 1.106, the Petition for Reconsideration filed by Benkelman Telephone Company on July 17, 1998, IS DENIED.
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