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MEMORANDUM OPINION AND ORDER

Adopted:  February 29, 2000

Released:  March 2, 2000

By the Chief, Policy and Rules Branch, Commercial Wireless Division, Wireless Telecommunications Bureau:

I. INTRODUCTION

1.
We have before us two Petitions for Reconsideration filed by Range Corporation (Range).  On May 13, 1997, Range filed a petition for reconsideration (Petition I) of the Licensing and Technical Analysis Branch’s (Branch) grant of the application for pro forma assignment of licenses for Stations KNKD286, KNKD293 and KNKJ322 (Station Licenses) from SuperCom, Inc. (SuperCom) to Super Com Limited Partnership of Northern Michigan (SCLP) (Application I).
  On January 29, 1998, Range filed a petition for reconsideration (Petition II) of the Branch’s grant of the application for pro forma assignment of the Station Licenses from SCLP to Superior Technologies, Inc. (Superior).
  For the reasons stated below, we reverse the decisions to grant these applications, and require that SuperCom and SCLP file an FCC Form 603 application,
 on or before March 15, 2000, requesting approval of the assignment to SCLP as a substantial change in ownership.

II. BACKGROUND

2.
Prior to the assignment to SLCP, Hiawatha Telephone Company (HTC) and Ontonagon Communications, Inc. (OCI) each held a 50 percent interest in SuperCom.  At the time of the assignment,   SCLP was controlled by HTC, OCI, PENVEST, Inc. and Baraga Telephone Company (Baraga).  Each held a 24.75 percent limited partnership interest in SCLP and a 25 percent interest in Superior.  Superior is the general partner of SLCP and held a one percent interest in SCLP.   OCI subsequently conveyed its interest in Superior to HTC, PENVEST, Inc. and Baraga; each now holds a one-third interest in Superior.

3.
SuperCom assigned the Station Licenses to SCLP in “approximately April 1996.”
 SuperCom and SCLP, however, did not file an application requesting Commission consent to the assignment until April 1997.
  The pro forma assignment application was granted on May 2, 1997.
  Range filed Petition I on May 13, 1997.  SuperCom and SCLP filed an opposition on May 29, 1997 (Opposition I). Range filed a reply on June 20, 1997

4.
On December 9, 1997, SCLP and Superior filed an application for pro forma assignment of the Station Licenses from SCLP to Superior. This application was granted on January 16, 1998.
  Range filed Petition II on January 29, 1998.  Superior filed an opposition on February 11, 1998.  Range filed a reply on February 23, 1998.

III. DISCUSSION

5.
Range states that Application I was granted in error, without placing it on 30-day Public Notice pursuant to Section 309(b) of the Act, based on the parties “characterization of the Assignment Application as pro forma . . . .”
  In effect, Range contends that the assignment to SCLP effected a “substantial change in ownership or control” over the Station Licenses and thus was not exempt from the 30-day public notice requirement.
  SuperCom and SCLP state that, because “the Commission had already passed upon the qualifications of 50% of the owners of SCLP,” there was “no substantial ownership or control change” effected by the assignment to SCLP.
 
6.
The arguments presented by SuperCom and SLCP are wrong.  It is well established that “a substantial change in ownership or control occurs when there is a transfer of fifty percent or more of a licensee’s stock or a transfer that results in a stockholder whose qualifications have not been passed on by the Commission acquiring at least a fifty percent voting interest in the licensee.” 
  The assignment of Station Licenses to SCLP resulted in two new parties, PENVEST, Inc. and Baraga, with a combined 50 percent interest in the station licenses.  The qualifications of these two new parties had not been passed upon by the Commission.   The assignment thus effected a substantial change in control of the Station Licenses subject to the 30-day public notice requirement contained in Section 309(b) of the Act.

7.
Moreover, the assignment to SCLP effected the relinquishment of negative control by both HTC and OCI over the Station Licenses.  In Barnes Enterprises, Inc., the Commission stated that relinquishment of negative control “would not be deemed substantial . . . unless it resulted in as much as 50% of the licensee’s stock being in the hands of a party, or parties, whose qualifications have never been passed upon by the Commission.”
   Here, HTC and OCI each relinquished negative control over the Station Licenses and, combined, conveyed a 50% interest to, PENVEST, Inc. and Baraga, two parties whose qualifications had not been passed on by the Commission.  We therefore reverse the Branch’s decision to grant the assignment application without placing it on 30-day public notice.

8.
Assuming, arguendo, that the assignment to SCLP was pro forma, former Section 22.137(a) of the Commission’s rules plainly required the parties to obtain Commission consent prior to consummation of the assignment.
  Nevertheless, the parties consummated the assignment a year before they filed an assignment application.
  There is no legal or factual justification for the claim of SuperCom and SCLP that they “did not believe that prior Commission consent to the assignment was required . . . .” 
  This is a serious violation of the Commission’s rules, and ignorance of the Commission’s rules is no excuse for the parties’ noncompliance.  If  we were we not constrained by the applicable statute of limitations period,
 we would have referred this matter to the Enforcement Bureau for the purpose of addressing the  parties’ premature consummation of the assignment and violation of former Section 22.137(a). 

9.
Because we reverse the grant of the assignment of the Station Licenses from SuperCom to SCLP, SCLP did not have the legal capacity to assign the Station Licenses to Superior.  Accordingly, the assignment of the Station licenses to Superior is void, nunc pro tunc.   The Branch’s grant of the assignment application therefore is reversed.

10.
On our own motion, we grant Superior contingent special temporary authority (STA) to operate Stations KNKD286, KNKD293 and KNKJ322 for 90 calendar days from the release date of this order. This STA grant, however, is contingent on SuperCom and SCLP filing FCC Form 603 on or before March 15, 2000; if the parties do not file FCC Form 603 on or before March 15, 2000, the STA will expire automatically on March 16, 2000.

IV. ORDERING CLAUSES
11.
Accordingly, IT IS ORDERED that pursuant to Section 405(a) of the Communications Act, as amended, 47 U.S.C. § 405(a), and Sections 1.106(j) and (k) of the Commission’s rules, 47 C.F.R. §§ 1.106(j) & (k), the petition for reconsideration filed by Range Corporation on May 13, 1997, IS GRANTED.

12.
IT IS FURTHER ORDERED that pursuant to Section 405(a) of the Communications Act, as amended, 47 U.S.C. § 405(a), and Sections 1.106(j) and (k) and Section 22.128(d)(2) of the Commission’s rules, 47 C.F.R. §§ 1.106(j) & (k) and 22.128(d)(2), the grant of the application for assignment of licenses for Stations KNKD286, KNKD293 and KNKJ322 from SuperCom, Inc. to Super Com Limited Partnership of Northern Michigan, filed on April 14, 1997, File No. 22597-CD-AL-97, IS RESCINDED.

13.
IT IS FURTHER ORDERED that pursuant to Section 308(b) of the Communications Act, as amended, 47 U.S.C. § 308(b), and Section 1.948(c) of the Commission’s rules, 47 C.F.R. § 1.948(c), SuperCom, Inc. and Super Com Limited Partnership of Northern Michigan shall file an FCC Form 603 on or before March 15, 2000, requesting approval of the assignment of the licenses for Stations KNKD286, KNKD293 and KNKJ322 from SuperCom, Inc. to Super Com Limited Partnership of Northern Michigan as a substantial change in control.

14.
IT IS FURTHER ORDERED that pursuant to Section 405(a) of the Communications Act, as amended, 47 U.S.C. § 405(a), and Sections 1.106(j) and (k) of the Commission’s rules, 47 C.F.R. §§ 1.106(j) & (k), the petition for reconsideration filed by Range Corporation on January 29, 1998, IS GRANTED.

15.
IT IS FURTHER ORDERED that pursuant to Section 405(a) of the Communications Act, as amended, 47 U.S.C. § 405(a), and Sections 1.106(j) and (k) and Section 22.128(d)(2) of the Commission’s rules, 47 C.F.R. §§ 1.106(j) & (k) and 22.128(d)(2), the grant of application for assignment of licenses for Stations KNKD286, KNKD293 and KNKJ322 from Super Com Limited Partnership of Northern Michigan to Superior Technologies, Inc., filed on December 9, 1997, File No. 21004-CD-AL-98, IS RESCINDED.

16.
IT IS FURTHER ORDERED that pursuant to Section 309(f) of the Communications Act, as amended, 47 U.S.C. § 309(f), and Section 1.931 of the Commission’s rules, 47 C.F.R. § 1.931, Superior Technologies, Inc. is hereby granted contingent special temporary authority to operate Stations KNKD286, KNKD293 and KNKJ322 for 90 calendar days from the release date of this order.

17.
IT IS FURTHER ORDERED that the grant of special temporary authority to Superior Technologies, Inc. to operate Stations KNKD286, KNKD293 and KNKJ322 for 90 calendar days from the release date of this order shall be contingent on SuperCom, Inc. and Super Com Limited Partnership of Northern Michigan filing FCC Form 603 on or before March 15, 2000, requesting approval of the assignment of the licenses for Stations KNKD286, KNKD293 and KNKJ322 from SuperCom, Inc. to Super Com Limited Partnership of Northern Michigan as a substantial change in control.

18.
IT IS FURTHER ORDERED that the grant of special temporary authority to Superior Technologies, Inc. to operate Stations KNKD286, KNKD293 and KNKJ322 for 90 calendar days from the release date of this order shall expire automatically on March 16, 2000 if SuperCom, Inc. and SuperCom, Limited Partnership of Northern Michigan do not file FCC Form 603 on or before March 15, 2000.
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�  Public Notice, Report No. LB-97-32 (rel. May 2, 1997).


 


�  Public Notice, Report No. LB-98-18 (rel. Jan. 16, 1998).


 


�  FCC Form 603 (February 1999) is titled “Application for Assignments of Authorization and Transfer of Control.”


 


�  We believe that the subsequent assignment from SCLP to Superior may be accomplished on a pro forma basis and, therefore, would be subject to forbearance and notification procedures.  See Federal Communications Bar Association's Petition for Forbearance from Section 310(d) of the Communications Act Regarding Non-substantial Assignments of Wireless Licenses and Transfers of Control Involving Telecommunications Carriers and Personal Communications Industry Association's Broadband Personal Communications Services Alliance's Petition for Forbearance for Broadband Personal Communications Services, 13 FCC Rcd 6293 (1998) (FCBA Section 310(d) Forbearance Order);  47 C.F.R. § 1.948(c)(1).


	 


�  Letter from Timothy Welch, Esq. to Steven Weingarten, Chief Commercial Wireless Division, February 16, 2000. 





� The parties filed former FCC Form 490 (May 1995), “Application for Assignment of Authorization or Consent to Transfer of Control of Licensee,” on April 14, 1997.





�  See n.1, supra.


  


�  See n.2, supra.


  


�  Petition I at 2. 





�  See 47 U.S.C. § 309(c)(2)(B).





�  Application I, Public Interest Statement at 2. 





� FCBA Section 310(d) Forbearance Order, 13 FCC Rcd at 6298 ¶8.  A pro forma assignment of licenses does not effect a “substantial change in ownership or control.”  It may include, for example, an “assignment from an individual or individuals (including partnerships) to a corporation owned or controlled by such individuals or partnerships without any substantial change in their relative interests . . . .”  Id. (emphasis added).





�  47 U.S.C. § 309(b).  See also 47 C.F.R. § 1.948 (b)(1) (“A change from less than 50% ownership to 50% or more ownership shall always be considered a transfer of control.”).


 


�  Barnes Enterprises, Inc., 55 FCC 2d 721, ¶8 (1975) (emphasis added).  See also Applications of John E. Hayes and William C. Zortman, et al., 13 FCC Rcd 9407 (MMB 1998) (approving relinquishment of negative control). 


 


� SuperCom and SCLP argue that Range’s Petition “is procedurally defective for utterly failing to demonstrate any injury caused to it, or to the public, by the grant of” Application I.  Opposition I at 2.  We disagree.  Range, and the public, were both aggrieved by the Branch’s failure to place Application I on 30-day public notice, contrary to Section 309(b) of the Act.       


 


�  See 47 C.F.R § 22.137 (1996) and 47 C.F.R. § 22.137 (1997).





�  See Letter from Timothy Welch, Esq. to Steven Weingarten, Chief Commercial Wireless Division, February 16, 2000. 





�  Application I, Public Interest Statement at 1.


 


�  See 47 U.S.C. § 503(b)(6)(A)(i).
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