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Before the


Federal Communications Commission


Washington, D.C. 20554
In re Application of

)



)

POPS Cellular Partnership

)      File No. 10126-CL-P-156-A-94




)      

FCC Form 401 Phase 1

)

Application for Construction Permit to

)

Provide Service in the Unserved Area of

)

Portsmouth-Dover-Rochester ME/NH 

)

NECMA (MSA No. 156A).

)



)      

Atlantic Cellular Telephone Corp.


)      File No. 07500-CL-MP-92 

ORDER
   Adopted:  February 29, 2000
Released:  March 2, 2000      
By the Chief, Policy and Rules Branch, Commercial Wireless Division, Wireless Telecommunications Bureau:

1.
We have before us the above-captioned application filed by POPS Cellular Partnership (POPS Cellular), which won the Commission’s lottery for an authorization to provide cellular service to the unserved areas within the Portsmouth-Dover-Rochester, ME/NH New England Consolidated Metropolitan Area (NECMA) (MSA No. 156A) (Portsmouth NECMA).
  We also have received a petition to deny (Petition) the application, filed jointly on March 16, 1995 by Piscataqua Cellular Telephone Corp. (Piscataqua), the existing carrier within the Portsmouth NECMA, and its affiliate Atlantic Cellular Telephone Corp. (Atlantic), the licensee in the adjacent Portland, ME NECMA (MSA No. 152A) (Portland NECMA) (collectively, Petitioners).
  In this order we grant the Petition and accordingly dismiss POPS Cellular’s above-captioned application.  

2.
The Commission granted Atlantic an authorization for the Portland NECMA on July 9, 1987. On July 15, 1992, Atlantic filed a major modification application for the Bonny Eagle cell site located within its Cellular Geographic Service Area (CGSA) in the Portland NECMA that included a 39 dBu contour extension into the Portsmouth NECMA.  The Mobile Services Division of the Common Carrier Bureau granted the application on October 9, 1992.
  Atlantic and Piscataqua filed System Information Updates (SIU) for their markets on January 12, 1993.
  POPS Cellular filed its unserved area application for the Portsmouth NECMA on April 14, 1993.  The Commission accepted POPS Cellular’s application for filing on January 31, 1995.
  

3.
In their joint petition to deny POPS Cellular's application, the Petitioners contend that POPS Cellular is proposing to serve an area that Atlantic presently serves and that this should have been apparent from the SIU maps that Atlantic filed with the Commission.
  POPS Cellular filed an Opposition to Petition to Deny (Opposition) on April 17, 1995, alleging that it proposes coverage of a legally unserved area because Atlantic's application for the Bonny Eagle cell was filed after the expiration of the five-year build-out period for the Portsmouth NECMA and because Atlantic did not file a proper SIU map.

4.
The fact that Atlantic’s modification application for the Bonny Eagle cell site was filed after the five-year build-out period for the Portsmouth NECMA expired does not render it improper.  As noted above, the modification application included a 39 dBu contour extension into the Portsmouth NECMA.  Atlantic did not claim the extension as part of its CGSA.  At the time that Atlantic filed its modification application, the Commission’s rules did not prohibit 39dBu contour extensions (including extensions into a market whose five-year build-out period had expired) as long as the extensions were not claimed as part of the applicant’s CGSA.  It was the Commission’s unserved area rules, which did not become effective until July 16, 1992, that prohibited service area boundary extensions into any adjacent market on a frequency block for which the five-year build-out period had expired.  Atlantic filed its application one day before the new rules became effective.  Accordingly, we conclude that the timing of Atlantic’s previously-approved major modification application provides no basis for denying the Petition against POPS Cellular’s unserved area application.     
5.
POPS Cellular also alleges that Atlantic did not file a proper SIU map for the area that it now claims is within the Portsmouth NECMA.
  POPS Cellular further claims that the only maps that it could locate were filed by Piscataqua and did not indicate that they were jointly filed with Atlantic to reflect the latter’s extension.
  However, the Commission permits the licensee of the adjacent market system to include extensions in its SIU on behalf of the extending system licensee.  In such cases, the map should depict the cell(s) and complete contour(s) in the adjacent market, as well as the market number and call sign of the adjacent system.
  In its SIU filing, Piscataqua did indeed include the extension resulting from Atlantic’s modification application and labeled it in accordance with the Commission’s instructions.  Moreover, the Commission has made it clear that in addition to examining SIU maps, applicants must determine the availability of unserved areas within the frequency blocks of specific markets by researching the Commission’s station files.
  Thus, even if it misinterpreted the SIU map,
 POPS Cellular could have ascertained the availability of unserved areas correctly by consulting the station files.  Petitioners are correct in their assertion that POPS Cellular’s unserved area application proposes service to an area already covered by Atlantic.  We therefore grant the petition and dismiss POPS Cellular’s unserved area application as defective.
   

6.
Accordingly, IT IS ORDERED THAT, pursuant to section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i), and sections 0.331 and 22.130 of the Commission’s rules, 47 C.F.R.§§ 0.331, 22.130, the Joint Petition to Deny, filed by Piscataqua Cellular Telephone Corp. and Atlantic Cellular Telephone Company on March 16, 1995, IS GRANTED.


7.
IT IS FURTHER ORDERED THAT, pursuant to section 4(i) of the Communications Act, of 1934, as amended, 47 U.S.C. § 154(i), and section 22.128 of the Commission’s rules, 47 C.F.R. § 22.128, the above-captioned Phase I unserved cellular application filed by POPS Cellular Partnership on April 14, 1993, IS DISMISSED. 
FEDERAL COMMUNICATIONS COMMISSION

Paul D’Ari

                                                   


Chief, Policy and Rules Branch

Commercial Wireless Division

                                                  


Wireless Telecommunications Bureau




   �	See Public Notice, Report No. 95-24 (rel. Jan. 31, 1995) (announcing POPS Cellular as the tentative selectee and requiring petitions to deny to be filed by March 16, 1995).	


 


   �          Vanguard Cellular Systems, Inc. is the common owner of Piscataqua and Atlantic.


  


   �	See File No. 07500-CL-MP-92.


   �	Sixty days before the end of the applicable five-year build-out period, the licensee of each cellular system authorized on each channel block in each cellular market must file an SIU comprised of a full size map, a reduced map, and an exhibit showing technical data relevant to the determination of the system's CGSA.  The licensee must accurately depict the relevant cell locations and coverage of its system's CGSA at the end of the five-year build-out period.  See 47 C.F.R. § 22.947(c) (codified at section 22.925 in 1993).   The five-year build-out period, formerly known as the five-year fill-in period, is the period afforded the first cellular system authorized on each channel block in each cellular market to expand the system within its market.  See 47 C.F.R. § 22.947 (codified at section 22.2 definitions in 1993).  On July 10, 1992, the Commission postponed the dates for filing SIUs and unserved area applications.  See Amendment of Part 22 for Unserved Areas, 7 FCC Rcd 4648 (1992). 


   �	See supra note 1.


	 


   �	Petition at 2-3.  Petitioners further contend that Pendleton Waugh (Waugh), the organizational partner of POPS Cellular, is a convicted felon, thus raising an issue of whether POPS Cellular is qualified to hold a Commission license.  Id. at 7-8.  The subsequent pleadings of both POPS Cellular and Petitioners further address Waugh’s role.  Because we are dismissing POPS Cellular’s application, it is not necessary to discuss the issue of Waugh’s participation in POPS Cellular.


   �	Opposition at 2.  POPS Cellular also alleges that “the Commission’s ad hoc expansion of protected service areas” was currently being challenged in the Cellular Unserved Area proceeding.  Opposition at 7.  The Commission has since rejected the challenge and has prevailed in court.  See Committee for Effective Cellular Rules v. FCC, 53 F.3d 1309 (D.C. Cir. 1995).   In its Reply to Opposition to Petition to Dismiss or Deny (Reply), filed on April 27, 1995, Petitioners claim that their application for the Bonny Eagle cell was timely filed.  Reply at 3.


 


   �        Opposition at 2.


 


   �        Id. at 4.


 


   �       See Public Notice, Report No. CL-92-116 (rel. July 10, 1992).       





   �       See Public Notice, Report No. CL-93-36 (rel. Dec. 30, 1992) (setting forth requirements for such SIUs).


 


   �	POPS Cellular acknowledges that its engineer saw Atlantic’s Bonny Eagle cell on Piscataqua’s SIU map, but failed to take that into account for purposes of POPS Cellular’s unserved area application.  See Opposition at 4.  


 


   �        See 47 C.F.R. § 22.924(a)(1) (1992).   





1


