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I.  Introduction


1.
In this order, we deny a petition filed by James M. Tennant ("Mr. Tennant"),
 who requests that the Wireless Telecommunications Bureau ("Bureau") deny an application for authorization filed by SCANA Communications, Inc. ("SCANA").
  SCANA's application seeks authorization from the Federal Communications Commission ("Commission") to construct a 240-foot steel lattice tower in Georgetown, South Carolina.  Mr. Tennant contends that the tower should not be constructed because the proposed tower will have an adverse effect on the nearby Georgetown Historic District, which is listed in the National Register of Historic Places ("National Register"),
 and the nearby Elmwood Cemetery, which is eligible for listing in the National Register.  Mr. Tennant seeks review under the Commission's environmental rules implementing the National Environmental Policy Act of 1969 ("NEPA")
 generally and Section 106 of the National Historic Preservation Act of 1966 ("NHPA") specifically.
  For the reasons set forth herein, the Commercial Wireless Division ("Division"), acting under delegated authority from the Bureau, denies the Tennant Petition and informal objections and grants SCANA's application for authorization, subject to the condition that SCANA will remove the tower if it is no longer in use five years from the date construction is completed, or within 120 days after it ceases to be used at any time thereafter.
 

II.  Background


2.
The Georgetown Historic District consists of homes, churches, public buildings, and cemeteries dating back to the 1700s.
  The Town Clock/Rice Museum is the locally acknowledged historic focal point for the Georgetown Historic District.
  The proposed tower site is currently used by the City to park garbage trucks, fire trucks, dump trucks, and other City vehicles and to store other City equipment.
  The City of Georgetown plans to convert that portion of the property not used for the tower to a storm water retention pond.  The surrounding area includes busy streets, a railroad, a strip mall and a light industrial site.  At least four major wireless service providers have expressed interest in locating equipment on the tower.  The tower, itself, is designed to house antennae for multiple users and is intended to preclude the need for each user to construct a separate tower for its own needs within the area. The proposed site is one block from the Elmwood Cemetery, over one-half mile from the nearest border of the Georgetown Historic District, and nearly one mile from the Rice Museum.
  The center of the Georgetown Historic District is nearly a mile from the proposed tower site.
  Between the Georgetown Historic District and the proposed Georgetown tower site lies a state highway and a steel mill with a 180-foot tower that is visible from certain portions of Front Street in the Georgetown Historic District.
  The citizens of Georgetown have funded approximately $4 million of aesthetic improvements to the Front Street portion of the Georgetown Historic District, consisting of streetscaping and telephone/power pole and line removal.
  


3.
SCANA is a regulated public utility in South Carolina that presently holds 122 Commission authorizations for private radio, microwave, and other facilities.
  These authorizations enable SCANA to conduct its core business as a regulated public utility.  In addition, some of the authorizations are utilized on a public safety network in order to provide health and safety agencies with vital radio communication services and to provide communication services for SCANA and other power utilities.  SCANA also holds a minority ownership interest in Powertel, a Commission licensee that provides PCS and cellular service in the southeastern United States.
  


4.
On March 19, 1998, SCANA, pursuant to a city ordinance, entered into a lease arrangement with the City of Georgetown, South Carolina, by which it was authorized to begin construction of a 240-foot steel lattice tower on city-owned property on North Congdon Street.
  In a series of public meetings before the Georgetown City Council, SCANA had urged the City to permit it to construct the tower in order to facilitate the development of mobile telecommunications in the Georgetown area.
  At four of these five meetings, Mr. Tennant had appeared and led opposition to the tower proposal.
  


5.
Shortly thereafter, Mr. Tennant contacted officials at the South Carolina Archives and History Center,
 inquiring whether there were any historic sites near the proposed tower location and, if so, whether SCANA had consulted with that organization, with respect to the proposed construction of the SCANA tower.
  Upon learning that SCANA had not done so,
 Mr. Tennant then contacted officials at the Commission regarding the proposed site.
  The Commission then advised SCANA that construction of the proposed tower could not continue absent compliance with Section 106 of NHPA.
  SCANA thereafter immediately stopped all construction work at the proposed tower site.


6.
Because the proposed facilities may affect historic sites listed in or eligible for listing in the National Register, Section 106 of the NHPA
 and the Commission's implementing rules
 require that the environmental consequences of the proposal be assessed and that the SHPO and the Advisory Council on Historic Preservation ("Advisory Council") be afforded an opportunity to comment and that their comments be taken into account by the Commission.
  In order to assess the effect of the proposed tower, the Bureau directed SCANA to prepare an environmental assessment ("EA") in accordance with the Commission’s environmental rules, and to initiate consultation with the SHPO.


7.
By letter dated May 15, 1998, the SHPO advised SCANA that the proposed tower had only a "marginal impact" on the Elmwood Cemetery.  However, the SHPO delayed a determination with respect to the Georgetown Historic District, requesting that SCANA supply computer-enhanced photographs of the proposed tower and information about the tower's design and lighting.
  After receiving information pursuant to its request from SCANA, the SHPO concluded that the proposed tower would have "no adverse effect" on the Georgetown Historic District.
  The SHPO based its recommendation on a number of factors, including: the tower's distance from the Georgetown Historic District, the fact that it was visible from only a portion of that Historic District, its potentially temporary nature, and the City's consideration and rejection of other locations due to engineering infeasibility.
  In addition, the SHPO noted that lowering the height of the tower would reduce its attractiveness for co-locating other antennas, and thus lead to requests for additional tower sites from other wireless providers.
  The SHPO, however, conditioned its finding on SCANA's agreement to reconsider the matter at the end of the five-year lease period, and to take the tower down thereafter if it was no longer in use.
  The Commission then requested the concurrence of the Advisory Council with the finding of no adverse effect.
  On July 17, 1998, the Commission received the concurrence of the Advisory Council.
  The Advisory Council subsequently revised its comments in September 1999, and recommended that the Commission reassess its findings.
 


8.
On July 20, 1998, SCANA filed an amendment to its tower registration, which included an EA.
   The EA was placed on public notice on August 11, 1998.  On September 25, 1998, Mr. Tennant filed a petition to deny, opposing grant of the amended registration.  SCANA thereafter filed an opposition to the Tennant Petition on October 15, 1998.  Supplemental and additional comments received from SCANA and Mr. Tennant are part of the record in this proceeding. 

III.  Petition


9.
In his petition, Mr. Tennant first raises various evidentiary and procedural issues regarding the SHPO's recommendation that the proposed SCANA site has no adverse effect on the Georgetown Historic District.  For instance, Mr. Tennant argues that the SHPO failed to consider the fact that the tower site impacts adversely the most sensitive part of the Georgetown Historic District, namely the Front Street area, and failed to consider the removal by the City of electrical lines and telephone poles.
   The SHPO's recommendation, he states, also failed to address the impact of the tower's use of bright lights.
  Mr. Tennant further contends the evidence relied upon by the SHPO, including the computer-generated photographs of the proposed tower, supplied by SCANA, is "misleading."  In addition, Mr. Tennant argues that the SHPO failed to consider his views or the comments of other interested parties.  Mr. Tennant contends the SHPO failed to meet with him and other tower opponents personally to discuss the issues face-to-face.
  Mr. Tennant argues the recommendation by the SHPO is inconsistent with determinations regarding other similarly situated towers.
  Overall, Mr. Tennant contends the SHPO's decision should be disregarded because it was rendered only after construction had begun at the site.


10.
Next, Mr. Tennant contends the proposed tower will have an "adverse effect" because, "[t]he proposed 240' [steel] lattice construction tower, with bright white flashing strobe lights and multiple antennas, will significantly detract from the current visual and historic environment enjoyed by the citizens of Georgetown." 
  He argues that the tower will defeat the purpose of the expenditure of approximately four million dollars to remove telephone and electricity lines and poles from the Georgetown Historic District and deter tourists from visiting.
   As support for these positions, Mr. Tennant offers computer-enhanced photographs that, he argues, demonstrate what the tower's impact would be upon the Georgetown Historic District.


11.
Mr. Tennant finally alleges various procedural violations, including SCANA's failure to consider other locations for its tower, certain misrepresentations in SCANA's application, and the failure by the Commission to afford him a full hearing in this matter.  The NHPA, Mr. Tennant asserts, mandates that SCANA consider other sites.
  Moreover, by failing to indicate in its original tower registration application that the proposed site raised environmental issues, Mr. Tennant claims that SCANA made a material misrepresentation to the Commission.
  Next, Mr. Tennant contends that NHPA mandates that the Commission hold a full public evidentiary hearing in this matter.
  The hearings held by the City of Georgetown are not sufficient, he insists, nor were they, in and of themselves, procedurally compliant with South Carolina law.  In addition, Mr. Tennant argues this case is moot and the tower should not be built because, due to the passage of time since SCANA first applied to build the tower, licensees who wished to locate on the proposed tower have found alternate tower sites that are satisfactory to them.
 Finally, Mr. Tennant alleges an improper ex parte communication between Bureau staff and SCANA in connection with a letter submitted by the Mayor of Georgetown, South Carolina..


12.
Various commenters who filed informal objections agree with Mr. Tennant's contention that the tower will have an adverse effect on the Georgetown Historic District and the Elmwood Cemetery.  The National Trust filed comments arguing that the Commission should encourage the development of a Memorandum of Agreement ("MOA") among the parties to this dispute in order to mitigate and minimize the purported adverse effect.
  

13.
In its opposition to the Tennant Petition, SCANA makes three principal arguments.  First, SCANA contends the SHPO's findings are correct and are supported by the evidence, noting that the SHPO not only visited the sites, but also had the benefit of a full and complete record.
  Second, SCANA states that it did not make a material misrepresentation in its earlier application by concluding that no environmental issues were present at this site.   SCANA contends that its conclusion was based on the mistaken belief that in order to trigger the NHPA, a tower must be located in a historic district, rather than near a historic district.
  Finally, SCANA contends Mr. Tennant received a sufficient opportunity to participate in all relevant proceedings and the hearings before the City of Georgetown were procedurally sufficient under South Carolina law.
  

IV. Discussion


14.
Finding of No Adverse Effect.  Having reviewed the record in its entirety, including the initial concurrence by the Advisory Council and its subsequent comments, the photographic evidence supplied by Mr. Tennant, the EA filed by SCANA, and the pleadings filed by all parties in this proceeding, we conclude that the proposed facility will have no adverse effect on the Georgetown Historic District and the Elmwood Cemetery.  While it may be true that the proposed tower would be visible from points along Front Street, an area Mr. Tennant characterizes as the most "sensitive" location within the Georgetown Historic District, the SHPO was clearly aware of this fact when it made its recommendation of no adverse effect on the entire Historic District. We concur with the SHPO's findings. 


15.
With respect to the computer-generated documentation, the SHPO acknowledged that the images supplied by SCANA were "misleading."
  However, the SHPO based its decision not only upon this data, but also upon firsthand observation in the Historic District, statements by city officials, and meetings with other interested parties from the affected community.
  Moreover, as the SHPO noted, the tower was visible from only a portion of the Georgetown Historic District.  This evidence is sufficient to support the SHPO’s no adverse effect finding and we concur with that determination.  Finally, the design of the tower's lighting system, requested by the SHPO, was contained in the record and plainly was considered by the SHPO in reaching its no adverse effect finding.
  The SHPO acknowledged receipt of the documentation (including the lighting design) from SCANA and it became part of the record.
 


16.
We also disagree with Mr. Tennant's contention that the SHPO's finding of no adverse effect is erroneous based upon Mr. Tennant's speculative assertions that the proposed tower would undermine the renewal project of the City of Georgetown and the proposed tower would have a negative impact upon tourism.  Mr. Tennant offers no evidence to support either of these propositions.  Moreover, given the approval of the tower project by the City of Georgetown, we find these contentions insupportable.  

17.
We find, as did the SHPO, that the SCANA tower will have, at most, a marginal effect on the Elmwood Cemetery.  SCANA has, consistent with our rules, filed an EA in this proceeding which has been very helpful in analyzing this issue.  Based upon the entire record herein, we conclude the SHPO reached the correct conclusion in reaching a finding of no adverse effect on the Elmwood Cemetery.

18.
Mr. Tennant next contends that because the SCANA tower will have an adverse visual impact SCANA is obligated to seek to locate its tower at alternate sites.  He refers specifically to the possibility of locating the tower and/or the antennas to be placed on the tower on or near an existing 180-foot steel tower near the Georgetown Historic District.  Even though it is not necessary to consider alternate sites when there is a finding of no adverse effect, as was the SHPO’s finding in this case, the SHPO noted that the City of Georgetown and SCANA did consider other sites for the proposed tower, which were found inappropriate due to engineering infeasibility.
  Moreover, the assessment of alternatives, while important to the historic evaluation process when there is a potential adverse effect, need not be exhaustive; only a reasonable choice of alternatives is required.
  The record fully demonstrates that SCANA's consideration and analysis of alternate sites was reasonable.  The record further establishes that the alternatives would not have achieved the technical, communications, and public safety objectives as well as the subject site.

19.
The SHPO, in reaching its decision to recommend the proposed tower had no adverse effect, conditioned its decision on SCANA's agreement to take down the tower after five years, the expiration date of the lease, or after, should the tower no longer be in use.  We disagree with Mr. Tennant's argument that this condition is inappropriate because it has no bearing on the current impact of the tower on the Georgetown Historic District.  The SHPO found that the proposed tower could be "temporary," given the rapid changes in telecommunications, and therefore imposed this condition in order potentially to lessen the overall long-term impact of the tower on the historic district.  We note the SHPO's careful balancing to reach its recommendation and we see nothing in the record to persuade us that the SHPO’s recommendation is not appropriate.

20.
We are not convinced by Mr. Tennant's claim that the SHPO's decision regarding this proposed facility is inconsistent with the SHPO's determination regarding other proposed facilities.  Mr. Tennant has not supported his claim in this regard.  The SHPO conducted a site visit before reaching its decision.  Moreover, based on the record before us, the facts of this case appear to be different from those presented in the other situations.  We therefore conclude, having reviewed the record in full, that the finding of no adverse effect is appropriate.  While the Commission is not bound to accept the recommendations of the SHPO, we accord the SHPO’s recommendations due weight and, based upon our review of the record, concur in those recommendations.

21.
Process Issues.  Next, we believe the record clearly demonstrates the SHPO considered the views of Mr. Tennant.  First, Mr. Tennant himself initiated the overall review by the South Carolina SHPO in this case.
  As can be seen by the correspondence in the record, Mr. Tennant had frequent contacts with the SHPO and with the Commission during this process.
  Moreover, as noted in the May 15, 1998 letter, the SHPO, having heard the views of Mr. Tennant, visited the proposed site and also sought out the views of local civic and historic organizations in an effort to determine whether the Georgetown Historic District and the Elmwood Cemetery would be adversely affected by the Georgetown tower.
  Overall, while the SHPO may not have met personally with Mr. Tennant, there is nothing in the Advisory Council's rules or the Commission's environmental processing rules that would require such a meeting, nor is there anything to suggest such a meeting would have provided additional evidence in the record.


22.
Mr. Tennant also alleges that the Commission has violated NHPA by failing to take a more active role in the NHPA process -- i.e., he states that the Commission is simply following the decisions of the SHPO and Advisory Council, and, among other things, has failed to seek the involvement of other interested parties.
  Indeed, Mr. Tennant contends, the Commission has not fully permitted him to participate in the process in violation of NHPA and his First Amendment rights under the Constitution.  In addition, Mr. Tennant argues NHPA requires a public hearing on whether the tower will adversely affect the Georgetown Historic District and the Elmwood Cemetery.
  To the extent that hearings have been held on this issue, Mr. Tennant argues they were procedurally flawed under South Carolina law.

23.
These contentions are meritless.  In this proceeding, the Commission has obtained a full and detailed record on the SCANA application.  After placing the application and EA on public notice, receiving input from parties for and against the proposed site and from appropriate agencies, and reviewing this entire record, based on our own analysis, we conclude the recommendation of the SHPO reflects the most thorough analysis and evaluation of the proposed site.  Thus, we concur with that recommendation.   


24.
  In addition, as discussed herein, the record in this proceeding reflects that Mr. Tennant and others have been afforded numerous opportunities to participate in this proceeding.  According to the record, Mr. Tennant, himself, initially contacted the SHPO regarding the applicability of NHPA to the two Georgetown historic locations.
  After consulting with local officials, Mr. Tennant, and local civic and historic organizations, reviewing engineering data and designs supplied by SCANA, and conducting on-site visits, the SHPO concluded the tower would have only a "marginal impact" on the Elmwood Cemetery and no adverse effect on the Georgetown Historic District.
  Thereafter, SCANA submitted to the Commission an EA, setting forth information and a detailed explanation, outlining the company's rationale and need for locating at the Georgetown tower site rather than at other locations.  With the recommendation by the SHPO and the supplemental information contained in the EA, the Commission staff then sought comment from the Advisory Council.

25.
At the same time, the Commission placed the SCANA application on public notice, thus affording members of the public, including Mr. Tennant, an opportunity to challenge SCANA's filing.  Mr. Tennant availed himself of this opportunity, as did a number of other members of the general public in the Georgetown area, expressing their views (both for and against) as to the appropriateness of the tower site, and its impact upon the Georgetown Historic District.
   At all stages of this process, Mr. Tennant was kept apprised of developments, and afforded the opportunity to offer input and to seek participation of others -- of which opportunities Mr. Tennant plainly availed himself, as is obvious from the record.  We conclude that Mr. Tennant's procedural objections and First Amendment claims are, therefore, without merit.

26.
Past Conduct of SCANA.  We disagree with Mr. Tennant's assertion that the SHPO's recommendation is erroneous because construction was underway at the proposed SCANA tower site prior to the issuance of the SHPO's recommendation.  As Mr. Tennant conceded at the time, SCANA ceased all work at the site upon learning that its project might have an adverse impact upon the historic sites identified by the SHPO.
  Moreover, SCANA has, since that time, followed the Commission's environmental processing procedures, and has agreed to take down the tower at the end of the current lease should that be appropriate.
   While the Commission's environmental rules require that SCANA determine whether there are historic properties that may be significantly affected before initiating construction, under the circumstances of this case we do not find that SCANA's initial construction activities had an impact upon the SHPO's findings.  The SHPO conducted an independent examination of the facts and circumstances of this case, received input from local historic groups, and visited the site.  Our independent review of the record conclusively demonstrates the validity of the SHPO's recommendation.  


27.
Mr. Tennant next argues SCANA's amended tower registration application should be denied because, in its previous application, SCANA submitted conflicting information.
  Specifically, Mr. Tennant alleges, SCANA knowingly responded incorrectly to Question 28 on its Form 854 Antenna Structure Registration by answering "no," even though counsel for SCANA was fully aware the proposed tower was located near a historic district.
  Mr. Tennant contends that SCANA's amended tower registration application should be denied because its counsel knew at the time the previous application was submitted that information in that application was incorrect.  In response, counsel for SCANA denies that it knowingly responded to the question incorrectly, instead asserting that NHPA is triggered only by a federal undertaking located in a historic district, and not one located "near" a historic district.
 SCANA quotes from a Commission order discussing the Commission's antenna structure registration procedures, which states that applicants must respond "yes" to Question 28 when their proposed antenna site is in a sensitive location under Section 1.1307 of the Commission's rules.
    

28.
The Commission has interpreted its obligations under NHPA to require an analysis of how a proposed tower construction will impact nearby historic sites.
  Section 1.1307(a)(4) of the Commission's rules provides in pertinent part that, "Commission actions with respect to the following types of facilities may significantly affect the environment and thus require the preparation of EAs by the applicant and may require further Commission environmental processing .... (4) Facilities that may affect districts, sites, buildings, structures or objects, significant in American history, architecture, archeology, engineering or culture, that are listed, or are eligible for listing, in the National Register of Historic Places."  Consistent with the regulations of the Advisory Council,
 Subsection 1.1307(a)(4) of the Commission's rules requires environmental consideration and review based on proximity to historic properties.  In a number of cases, the Commission has applied this rule, reviewing the impact of a proposed tower construction near historic sites, listed in the National Register or eligible therefor.
  Notwithstanding SCANA's misinterpretation of Section 1.1307(a)(4), however, after being alerted to its oversight, SCANA complied with the Commission's environmental processing rules by immediately ceasing construction at the Georgetown tower site and filing an EA.
  Therefore, we find that SCANA's initial error is not a sufficient basis to deny its application.  

29.
Mr. Tennant also contends the SCANA application should be denied because of certain alleged licensing irregularities that were the subject of a separate investigation before the Commission.
  The proceeding to which Mr. Tennant refers, however, has been settled and did not relate to environmental issues.
   Thus we find that this separate matter involving alleged licensing irregularities by SCANA has no bearing on the matter before us now.

30.
Other Issues.  Mr. Tennant alleges that a discussion by Bureau staff regarding the distribution of a letter received from the City of Georgetown on December 2, 1999, was an improper ex parte communication.
   We note that a letter was subsequently received from the City of Georgetown providing the service list.
     Pursuant to the Commission’s rules, prohibited ex parte presentations are “communications on the merits or outcome of a proceeding”
   that were not served on all parties to the proceeding.
   We reject Mr. Tennant’s allegation regarding an improper ex parte presentation because a communication regarding a service list for the December 2, 1999 letter to discern whether that letter was served on all parties, consistent with the Commission’s ex parte rules, is not addressed to the merits or outcome of the proceeding.  Thus, such a communication is not an ex parte presentation within the meaning of Section 1.1202.

31.
We reject the recommendation made by the National Trust that we should have required SCANA to enter into a Memorandum of Agreement ("MOA") for this site pursuant to the regulations of the Advisory Council.  An MOA is generally required by the regulations of the Advisory Council when a proposed facility has been found to have an adverse effect on historic sites. An MOA sets forth measures to mitigate the adverse effect.  Because we conclude the proposed facility will have no adverse effect, an MOA would not be required or appropriate in this case.


32.
Although the Advisory Council originally concurred with the SHPO's and the Commission’s findings of no adverse effect for the subject site, after further requests from Mr. Tennant and the National Trust, the Advisory Council recommended that we reassess our determination regarding this site.  The Advisory Council did not, however, independently conclude that there would be an adverse effect from the subject site.  As set forth above, there have been substantial efforts towards obtaining information and public participation regarding this site and a very thorough review of the effects of the proposed facility.
  After thoroughly reviewing the entire record, we affirm our initial conclusion that the SCANA tower will not significantly impact the nearby historic sites and thus concur with the SHPO's finding of no adverse effect.  Moreover, contrary to the contention of Mr. Tennant that this matter has become moot,
  SCANA
 and the City of Georgetown, as expressed in recent letters to the Commission,
 each remain interested in seeing the tower constructed.  Based on the foregoing, we grant the SCANA application, subject to the condition described below, and deny the Tennant Petition and informal objections.

V.   Conclusion


33.
We conclude from the entire administrative record in this matter that the construction and operation of the facilities proposed by SCANA and discussed herein will have no significant effect on the human environment (47 C.F.R. § 1.1308(d)) within the meaning of NEPA and Section 1.1307 of the Commission's Rules, nor an adverse effect pursuant to NHPA.  We further conclude that allowing SCANA to construct a tower to be used to provide wireless facilities to persons and businesses in the Georgetown, South Carolina area would serve the public interest, convenience, and necessity. Accordingly, we grant the SCANA application, subject to the condition described below, and deny the Tennant Petition and informal objections.






VI.  Ordering Clauses
34.
We have fully considered all of the issues raised by the Tennant Petition and the  informal objections raised by other commenters in this proceeding and we conclude that granting SCANA's application for authorization would serve the public interest, convenience, and necessity.  Accordingly, IT IS ORDERED, pursuant to Sections 4(i) and 309(a) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 4(i), 309(a), Section 106 of the National Historic Preservation Act of 1966, 16 U.S.C. § 470f, Sections 1.1308 and 1.1312 of the Commission's rules, 47 C.F.R. §§ 1.1308, 1.1312, and Part 800 of the regulations of the Advisory Council on Historic Preservation, 36 C.F.R. §§ 800.1-800.15, that the application for tower construction, filed by SCANA Communications, Inc., IS HEREBY GRANTED, subject to the condition that SCANA will remove the tower if it is no longer in use five years from the date construction is completed, or within 120 days after it ceases to be used at any time thereafter.


35.
IT IS FURTHER ORDERED, pursuant to Sections 1501.4 and 1506.6 of the regulations of the Council on Environmental Quality, 40 C.F.R. §§ 1501.4-1506.6, and Section 1.1308 of the Commission's Rules, 47 C.F.R. § 1.1308, that applicant SCANA is to provide to the community to be served by this facility notice of the Commission's finding herein of no significant impact.  


36.
IT IS FURTHER ORDERED, pursuant to Section 309(d)(2) of the Communications Act of 1934, as amended, 47 U.S.C. § 309(d)(2), that informal objections and the petition to deny the application filed by James M. Tennant ARE HEREBY DENIED.


37.
This action is taken pursuant to delegated authority under Section 0.331 of the Commission's rules, 47 C.F.R. § 0.331.  






FEDERAL COMMUNICATIONS COMMISSION






Jeffrey S. Steinberg, Deputy Chief






Commercial Wireless Division






Wireless Telecommunications Bureau




     �	Major Environmental Action for SCANA Communications, Inc. Tower Registration Modification for Georgetown, South Carolina; Petition to Deny, filed September 25, 1998 ("Tennant Petition").





     �	See Proposed Antenna Tower - Georgetown, South Carolina, Amendment to Antenna Structure Registration No. 1044931, filed July 20, 1998.  


     �	The National Register of Historic Places was created pursuant to the National Historic Preservation Act.  See 16 U.S.C. § 470a(1)(A).


     �	47 C.F.R. §§ 1.1301-1.1319 (Subpart I - Procedures for Implementing the National Environmental Policy Act of 1969).  NEPA is codified at 42 U.S.C. §§ 4321-4395 (1997).  Informal objections to the proposed antenna structure were also filed by a number of other individuals (“informal objectors”), and the National Trust for Historic Preservation ("National Trust") filed comments.  Informal objectors generally assert and the National Trust argues that the proposed tower and related facilities should not be allowed under historic preservation law because they will have an "adverse visual effect" upon the Georgetown Historic District and the Elmwood Cemetery.   See informal objections and comments filed by various parties in response to the SCANA Application (public file).   See also  Letter from Elizabeth S. Merritt, National Trust, to Cathy Seidel, Commission, September 3, 1999 ("National Trust Comments").  The issues raised by these parties are similar to those raised by Mr. Tennant and are considered along with the issues raised by Mr. Tennant in this order.  A letter supporting the proposed SCANA tower was sent by the City of Georgetown.  Letter from Lynn Wood Wilson, Mayor, City of Georgetown, to Frank Stilwell, Commission, December 2, 1999 ("City of Georgetown Letter").


     �	16 U.S.C. § 470.


     �	See Letter from Mary W. Edmonds, Deputy State Historic Preservation Officer, South Carolina Archives and History Center, to Gary C. Pennington, counsel for SCANA, dated June 2, 1998 ("South Carolina SHPO June 2, 1998 Letter").  


     �	Tennant Petition at 2.


     �	Id. at 3-4.


     �	See SCANA Communications, Inc., Amendment to Tower Registration for Georgetown, South Carolina, Opposition to Petition to Deny, October 15, 1998 ("SCANA Opposition") at 1-2.


     �	Id.


     �	Letter from Timothy J. Fitzgibbon, SCANA, to Rose Crellin, Commission, December 3, 1999 ("SCANA December 3, 1999 Letter").  


     �	Id. 


     �	Tennant Petition at 2.


     �	See Investigation of SCANA Corporation, Licensee of Certain Authorizations in the Private Radio Service, Order, 13 FCC Rcd. 24179, 24179, para. 1 (Wireless Tel. Bur. 1998).  


     �	Id.


     �	See SCANA Opposition, Exhibit B-4.  


     �	Id. at 2-4.


     �	Id. at 3.


     �	NHPA provides for the governor of each state to designate and appoint a State Historic Preservation Officer ("SHPO") who is responsible for conducting a comprehensive statewide survey and maintaining inventories of historic properties in the state, identifying and nominating properties for listing in the National Register, providing public information, education and training on historic preservation issues, and advising and assisting federal, state and local governments in carrying out their historic preservation responsibilities.  See 16 U.S.C. §§ 470a(b)(1)(A) and 470a(b)(3).  The SHPO for South Carolina is the South Carolina Archives and History Center.


     �	See letter from Nancy Brock, Coordinator, Review and Compliance Programs, State Historic Preservation Office, South Carolina Department of Archives and History, to James M. Tennant, April 1, 1998 ("South Carolina SHPO April 1, 1998 Letter"); letter from James M. Tennant to Nancy Brock, Coordinator, Review and Compliance Programs, State Historic Preservation Office, South Carolina Department of Archives and History, April 2, 1998 ("Tennant April 2, 1998 Letter").


     �	See South Carolina SHPO April 1, 1998 Letter; Tennant April 2, 1998 Letter.


     �	See e-mail from James M. Tennant to Mark Keam, Commission, April 3, 1998 ("Tennant April 3, 1998 Letter"); E-mail from Mark Keam, Commission, to James M. Tennant, April 3, 1998 ("Keam April 3, 1998 Letter").


     �	SCANA Opposition, Exhibit D, at 2.


     �	Id. at 25-26.


     �	16 U.S.C. § 470f.


     �	See 47 C.F.R. §§ 1.1307(a)(4), 1.1308 Note.


     �	The Advisory Council is an independent agency of the United States Government established under the National Historic Preservation Act, see 16 U.S.C. § 470i.  


     �	Letter from Mary W. Edmonds, Deputy State Historic Preservation Officer, South Carolina Archives and History Center, to Gary C. Pennington, counsel for SCANA, May 15, 1998 ("South Carolina SHPO May 15, 1998 Letter").  


     �	See South Carolina SHPO June 2, 1998 Letter.  


     �	Id. at 1-2.


     �	Id. at 2.


     �	SCANA has agreed to this condition.  See letter from Gary C. Pennington, counsel for SCANA, to Mary W. Edmonds, Deputy State Historic Preservation Officer, South Carolina Department of Archives and History, dated June 4, 1998 ("SCANA June 4, 1998 Letter").  See also letter from Gary P. Schonman, Commission, to Raymond V. Wallace, Historic Preservation Technician, Office of Planning and Review, Advisory Council, dated June 15, 1998 ("Schonman June 15, 1998 Letter").


     �	See Schonman June 15, 1998 Letter.  


     �	 Letter from Don L. Klima, Advisory Council, to Gary P. Schonman, Federal Communications Commission, received September 8, 1998 ("Advisory Council September 8, 1998 Letter").  In its September 8, 1998 letter, the Advisory Council referred to its previous July 17, 1998 concurrence, but raised issues regarding the sufficiency of the record in the proceeding and the extent to which interested parties, including Mr. Tennant, had been permitted to participate.  By letter dated May 11, 1999, we forwarded a second copy of the record to the Advisory Council, including the additional pleadings and comments filed in the case ("Commission May 11, 1999 Letter").  In  that letter, we concluded that the record is complete and Mr. Tennant and others have had a full and meaningful opportunity to participate in this matter. We, however, afforded the Advisory Council another opportunity to comment, based upon the additional record then existing.  SCANA, Mr. Tennant, and the National Trust responded with comments that have become a part of this record.  


     �	On September 27, 1999, the Advisory Council augmented its comments in this proceeding stating that it "recommend[s] that you reassess your determination that the project as proposed would not adversely affect the Georgetown Historic District." Letter from Don L. Klima, Advisory Council, to Cathy Seidel, Commission, September 27, 1999 (“Advisory Council September 27, 1999 Letter”).


     �	SCANA originally filed its registration application without an EA on April 13, 1998.  


     �	Tennant Petition at 1-2.


     �	Id. at 10.


     �	Tennant Comments filed October 22, 1998 ("Tennant Comments") at 8.


     �	Tennant Petition at 11.


     �	Id. at 2.


     �	Id.


     �	Id. at 3-4; see also id., Attachment A.  


     �	Tennant Comments at 17, 19-20.


     �	Tennant Petition at 5-7.


     �	Id. at 7-9.


     �	Letter from C.C. Harness III, counsel for Tennant, to Cathy Seidel, Commission, November 11, 1999 (“Tennant Supplemental Filing”). 


     �	See E-mail from James M. Tennant to Frank Stilwell, February 24, 2000 (“February 24, 2000 Letter”); City of Georgetown Letter.





     �	National Trust Comments at 1-2.


     �	SCANA Opposition at 20-23.


     �	Id. at 23-26.


     �	Id. at 5-17.


     �	These images were produced by photographing a crane extended to 240 feet, to which a balloon was attached, from various points in the Historic District.  See letter from Bobby Carter, Tower Company Manager, SCANA Communications, Inc., to Mary W. Edmonds, Deputy State Historic Preservation Office, South Carolina Department of Archives and History, May 22, 1998 ("SCANA May 22, 1998 Letter") at 1-2.  


     �	Id. 


     �	The SHPO asked for information regarding the use of lights on the tower.  See South Carolina SHPO May 15, 1998 Letter at 2.  Documentation regarding the lights was subsequently supplied by SCANA.  See SCANA May 22, 1998 Letter.  


     �	See South Carolina SHPO June 2, 1998 Letter at 1.


     �	See South Carolina SHPO June 2, 1998 Letter at 1-2.


     �	See Druid Hills Civic Association v. Federal Highway Administration, 772 F.2d 700, 713 (11th Cir. 1985); City of New Haven v. Chandler, 446 F. Supp. 925, 933-934 (D. Conn. 1978).


     �	See Tennant April 2, 1998 Letter.


     �	Id.  See also South Carolina SHPO April 1, 1998 Letter; Tennant April 3, 1998 Letter; Keam April 3, 1998 Letter.


     �	For example, as reflected in the South Carolina SHPO June 2, 1998 Letter, the SHPO met with local city officials and interested citizens regarding the tower.  A number of parties were also advised of the situation by receiving photocopies of the South Carolina SHPO May 15, 1998 Letter.  See South Carolina SHPO May 15, 1998 Letter at 1;  South Carolina SHPO June 2, 1998 Letter at 2. 


     �	Tennant Petition at 7-9.


     �	Id. at 12-13.


     �	See Tennant April 2, 1998 Letter.


     �	See South Carolina SHPO May 15, 1998 Letter; South Carolina SHPO June 2, 1998 Letter.


     �	See Commission June 15, 1998 Letter.


     �	See supra note 4.


     �	We decline to address Mr. Tennant's procedural challenges to the public meetings conducted by the Town Council of Georgetown on the tower siting question.  These issues are currently the subject of litigation in the state courts of South Carolina and we do not reach them in this decision. 


     �	See SCANA Opposition at 25, Exhibit D.


     �	Id. at 22, Exhibit B at 4.


     �	See Tennant Petition at 5-7.  


     �	Question 28 of Form 854 provided, “Would a Commission grant of this application be an action which may have a significant environmental effect as defined by Section 1.1307(a) of the Commission’s Rules?  If “yes,” submit the statement as required by Section 1.1308 and 1.1311.”  See “Application for Antenna Structure Registration” (FCC 854) June 1996.  This form was amended in 1999.  Question 38 (the equivalent of Question 28 on the old form) now states, “Would a Commission grant of Authorization for this location be an action which may have a significant environmental effect?  See Section 1.1307 of 47 CFR.  If “yes,” submit an environmental assessment as required by 47 CFR, Sections 1.1308 and 1.1311.”  See “FCC Application for Antenna Structure Registration” (FCC 854) June 1999.


     �	SCANA Opposition at 23-26.


     �	Id. at 23 (citing Streamlining the Commission's Antenna Structure Clearance Procedure and Revision of Part 17 of the Commission's Rules Concerning Construction, Marking, and Lighting of Antenna Structures, WT Docket No. 95-5, Report and Order, 11 FCC Rcd. 4272, 4289-4290 (1995), para. 42). 


     �	See letter from Federal Communications Commission to David S. Gillespie, Howard J. Braun and Margot Polivy, 12 FCC Rcd 6774 (1997); Centel Cellular Company of Virginia, Memorandum Opinion and Order, 7 FCC Rcd 5457 (Mobile Services Div. 1992); Baltimore County, Maryland, Memorandum Opinion and Order, 5 FCC Rcd 5615 (1990).


     �	See 36 C.F.R. § 800.2.


     �	See supra note 75.


     �	See SCANA Opposition at 25-26.  See also 47 C.F.R. §§ 1.1311, 1.1312(d).


     �	Tennant Petition at 7.


     �	See supra note 14.  


     �	 See February 24, 2000 Letter; City of Georgetown Letter. 


     �	 See Letter from L. Boyd Johnson, City Administrator, City of Georgetown, South Carolina, to Rose Crellin, Commission, dated December 14, 1999.


     �	See 47 C.F.R. § 1.1202(a). 


     �	 See Wendell & Associates, Memorandum Opinion and Order, 14 FCC Rcd. 1671, 1677, para. 19 (1998).


     �	See 47 C.F.R. § 1.1202(a)-(b). 


     �	36 CFR § Part 800. The National Trust states that if the condition imposed by the SHPO regarding the removal of the tower if it is found to be obsolete after the five-year lease is made mandatory, the guaranteed removal of the tower would substantially mitigate the [purported] long-term adverse effects of the project. National Trust Comments at 2.


     �	See SCANA December 3, 1999 Letter.  


     �	See Tennant Supplemental Filing at 2.


     �	See SCANA December 3, 1999 Letter at 3.


     �	We received a letter from the City of Georgetown supporting the location of the SCANA tower.  The City of Georgetown reminded the Commission that it had approved the proposed project in March 1998 and that the proposed tower will "provide our citizens with the best service with the least impact on our environs."  (See City of Georgetown Letter at 2.)  







