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Before the Chief, Public Safety and Private Wireless Division, Wireless Telecommunications Bureau:

1. The Public Safety and Private Wireless Division (Division) has before it a petition for reconsideration (Petition) filed by Plaincom, Inc. (Plaincom) on December 29, 1999.  Plaincom requests reconsideration of a September 27, 1999 letter from the Division’s Licensing and Technical Analysis Branch (Branch) dismissing the above-captioned application for authorization to provide service in the 38.6 to 40.0 GHz (39 GHz) band.
 

2. We have analyzed the Petition and find that the Branch properly dismissed the Plaincom application.  The Commission has established and affirmed a processing policy concerning 39 GHz channels that includes the dismissal of (a) applications that failed to meet the thirty-day public notice requirement as of November 13, 1995; (b) all new applications, major modification applications and amendments filed on or after November 13, 1995; and (c) applications whose mutual exclusivity was not resolved by December 15, 1995 and amendments resolving mutual exclusivity that were filed on or after December 15, 1995.
  In addition, the Commission’s Rules provide for the dismissal of mutually exclusive applications and late-filed competing applications.
  Therefore, we uphold the staff decision for the reasons stated therein and find no reason to disturb it.

3. Nevertheless, we will discuss one of Plaincom’s arguments raised in the Petition in more detail.  Plaincom’s application, which was filed on October 6, 1995, was part of a “daisy chain”
 of applications in that the proposed facilities geographically overlapped those described in an application filed by No Wire L.L.C. (No Wire)
 and No Wire’s application geographically overlapped the facilities proposed in an application filed by Telecom One, Inc. (TCO).
  TCO’s application, which was the first filed application in the daisy chain, was placed on public notice on June 21, 1995.
  Although Plaincom’s application did not geographically overlap TCO’s application, it was mutually exclusive with No Wire’s application.  The Branch dismissed Plaincom’s application because it was filed on October 6, 1995, beyond the sixty-day cut-off date established by the TCO application.  On September 23, 1998, No Wire requested dismissal of its application.  On March 5, 1999, the Branch granted No Wire’s request.  Therefore, Plaincom argues that because its application is no longer part of the daisy chain, the cut-off date established by the TCO application no longer applies and the Plaincom application should be reinstated nunc pro tunc.
 

4. Although we agree with Plaincom that its situation is similar to the situation in Carmody, we find one crucial difference which requires a different result here from the result reached in Carmody. In Carmody, Leo V. Carmody filed an application to provide service in Greenville, New York.
  The Greenville application was mutually exclusive with a prior filed application to serve Monticello, New York.  Although both applications were part of a daisy chain, neither application was the first-filed application.
  The Greenville application was timely with respect to the Monticello application, but was filed more than sixty days after the cut-off date of the first-filed application.
  After the Greenville application was filed, the Monticello application was dismissed.
  The Common Carrier Bureau determined that, as a consequence of the dismissal of the Monticello application, the Greenville application was no longer part of a daisy chain with the first-filed application, so it did not have to be filed by the cut-off date established by that application.
  The situation in the instant case is similar to the situation in Carmody, except here the Commission decided to hold all pending mutually exclusive 39 GHz applications in abeyance for processing and disposition, pending action on the Telecommunications Industry Association Petition for Rulemaking.

5. As stated above, the Commission has established and affirmed policies regarding 39 GHz applications that were mutually exclusive as of December 15, 1995.  The Branch’s dismissal of the No Wire application on March 5, 1999 did not and, indeed, could not alter the Commission’s policy,
 which stated that the disposition of the applications were determined as of December 15, 1995.  As of that date, the daisy chain of applications was still intact.  Therefore, Plaincom’s application was untimely filed with respect to the TCO application and properly dismissed by the Branch. 

6. Accordingly, IT IS ORDERED that pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by Plaincom, Inc. on December 29, 1999 IS DENIED.

7. IT IS FURTHER ORDERED that pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by Plaincom, Inc. on October 27, 1999 IS DISMISSED.

8. This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission's Rules, 47 C.F.R. §§ 0.131, 0.331.







      FEDERAL COMMUNICATIONS COMMISSION







      D'wana R. Terry







      Chief, Public Safety and Private Wireless Division






      Wireless Telecommunications Bureau

� Plaincom received a dismissal letter from the Public Safety and Private Wireless Division Licensing and Technical Analysis Branch on September 27, 1999.  See Letter from Mary Shultz, Chief Licensing and Technical Analysis Branch to Plaincom (September 27, 1999).  Because there was no contemporaneous Public Notice announcing the dismissal, Plaincom filed a petition for reconsideration on October 27, 1999.  On December 22, 1999, the dismissal was announced on Public Notice.  Public Notice, Wireless Telecommunications Bureau Site by Site Action, Report No. 407 (rel. Dec. 22, 1999).   As such, the December 27, 1999 Petition for Reconsideration is timely.  Furthermore, the petition filed by Plaincom on October 27, 1999 will be dismissed as moot.  


� See Amendment of the Commission’s Rules Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz Bands, Report and Order and Second Notice of Proposed Rulemaking, ET Docket No. 95-183, 12 FCC Rcd 18600, 18639-97 ¶¶ 83-97 (1997) (R&O and Second NPRM); aff’d Amendment of the Commission’s Rules Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz Bands, Memorandum Opinion and Order, 14 FCC Rcd 12428, 12440-51 ¶¶ 19-44 (1999).


� See 47 C.F.R. § 21.31 (b)(2)(i) (1995); 47 C.F.R. § 101.45(b)(2)(i) (disposition of mutually exclusive applications).  See also 47 C.F.R. § 1.934 (dismissal of defective applications).


� Daisy chains occur when an application is mutually exclusive, i.e would cause interference, with an application in an adjacent community, which is mutually exclusive with an application in another adjacent community, and so on. Low Power Television and Television Translator Service, Report and Order, MM Docket No. 83-1350, 57 Rad. Reg. 2d 234 (P&F 1984).


� FCC File No. 9509284.


� FCC File No. 9506015.


� Public Notice, Wireless Telecommunications Bureau Part 21 Receipts and Disposals, Report No. 1140 (rel. June 21, 1995).


� See Plaincom Petition for Reconsideration at 9 (citing Leo V. Carmody, Memorandum Opinion and Order, 4 FCC Rcd 5459 (CCB 1989) (Carmody)).


� Carmody, 4 FCC Rcd at 5459 ¶ 2.


� Id. at 5459 ¶ 4.


� Id. at 5459-60 ¶ 4.


� Id. at 5461 n.3.


� Id. at 5460 ¶ 9.


� R&O and Second NPRM, 12 FCC at 18639 ¶¶ 83-84; TIA Rulemaking Petition.


� See Nextel Communications, Inc., Order, 11 FCC Rcd 11678, 11693, n.124, (WTB 1999) citing Jelks v. FCC, 146 F.3d 878, 881 (1998) (a subordinate body like the Division cannot alter a policy set by the Commission itself) cert den. 119 S.Ct. 1045 (1999); Amor Family Broadcasting Group v. FCC, 918 F.2d 960, 962 (D.C. Cir. 1990) (even if internal inconsistency at a subordinate level were shown, the Commission itself would not be acting inconsistently) citing Homemakers North Shore, Inc. v. Bowen, 832 F.2d 408, 413 (7th Cir. 1987); Continental Cellular, Memorandum Opinion and Order, 6 FCC Rcd 6834, 6836, n.25 (1991) (The Commission is not bound to apply a decision issued on delegated authority that is contrary to the Commission’s Rules).  
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